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CASES 

ARGiUED  AND  DETEBtflNED 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  GE0R6U, 

AT  MILLEDGEVILLE, 

MAY    TERM,    1855, 


Present— JOSEPH  II.  LUMPKIN,  ) 

EBENEZ^E  STARNES,  [judget. 
HENRY  L.  BENXING.    J 


No.  1. — Francis  S.  Sutton,  plaintiff  in  error,  vi.  John  N. 
Ohenault,  defendant  in  error. 

[1.]  The  Act  of  Februaiy  16th,  1862,  rec^ahriBg,  that  from  and  after  the  Itt 

<Uj  of  Jnne  thereafter,  all  ville  and  testaments  of  personal  property  should 

be  attested  by  three  or  four  credible  witnesses,  and  declaring  that  all  lawf 

•    of  force  in  this  State'  prescribing  the  mode  of  proof  of  derises  of  personal 

1  property,  shall  be  ei^nded  to  wills  of  personal  proi>eitty,  applies  to  and 
controls  the  proof  of  a  will  of  personal  property,  which  had  been  executed, 
before  the  passage  of  that  Act — the  testator  having  died  after  tiie  same  ha4. 
gone  into  effisct 

Caveat,   &e.   in  Lincoln   Superior   Court.    Tried  before 
Judge  Andrews,  October  Term,  1864. 

fhe  questions  made  in  tbis  case  arose  upon  a  caveat  to  the  will 
of  George  N.  Cbenault,  propounded  for  probate  as  to  the  per-^ 
fot.  xmi.— 1 
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Sutton  vs.  Chenault. 

sonalty  of  the  decedent.  The  will  was  dated  IGth  February, 
1850.  The  decedent  died  13th  October,  1853.  The  will  was 
attested  by  one  witness,  who  testified  that  the  testator  stated 
that  he  thought  two  other  witnesses  were  necessary,  and 
named  two  individuals  whom  he  intended  to  procure  as  wit- 
nesses. The  decedent  said,  at  the  time,  that  that  was  his  will. 
The  will  was  caveated  on  the  grounds — 1st.  Tliat  it  was.  un- 
SAifiheJ)  and  so  considercil  by  testator.  2d.  That  it  was  not 
attested  as  recjuired  by  the  Act  of  the  Assembly  of  1851-*2, 
requiring  wills  of  personalty,  after  the  Ist  June,  1852,  to  be 
executed  with  the  same  solemnities  required  for  bills  convey- 
ing real  estate. 

Upon  the  trial,  the  Court  sustained  both  the  grounds  stated 
in  the  caveat,  and  so  charged  the  Jury.  Upon  this  charge 
error  is  Assigned. 

Irvin  &  Barnett,  for  plaintiff  in  error. 

Beese;  Toombs;  T.  W.  I^uom  as,  for  defendant  in  error.. 

Bt/  the  Court. — Starnes^  J.  delivering  the  opinion. 

On  the  16th  day  of  February,  1850,  the  lait  will  and  testa- 
tment  of  George  S.  Chenault,  which  is  now  before  us,  was  exe- 
•eiited^ — one  witness  only  attesting  the  same.  On  the  21st  day 
<rf  January,  1862,  an  Act  was  passed  by  tke  Legislature  of 
this  State,  requiring  that  from  and  after  the  1st  day  of  June, 
1852,  all  wills  and  testaments  of  personal  property  should  bo* 
ikttested  by  three  or  four  credible  witnesses,  and  declaring  that 
flU  lai^s  of  force  in  this  State  prescribing  the  mode  of  proof  as 
to  devises  of  real  estate,  should  be  extended  to  wills  of  person- 
al property. 

On  the  30th  day  of  October,  1852,  George  S.  Chenault 
died,  and  the  instrument  now  under  consideration  has  been 
offered  for  probate,  as  a  testamenti^-y  disposition  of  his  per- 
•onal  estate. 

The  question  presented  by  this  stat^  of  facts  is,  whether  «r 
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not  the  Act  just  mentioned  is  to  regulate  the  mode  of  proof 
M  to  this  instrument ;  that  is  to  say,  whether  it  is  to  be  oom- 
troUed  by  the  law,  as  it  existed  at  the  execution  of  the  will^  or 
ftt  the  death  of  the  testatoi^ 

'  In  similar  cases,  there  seems  to  have  been  some  conflict  of 
opinion  among  Judges. 

In  the  case  of  Gilmare  vs.  Shorter^  (2  Mod.  810,)  wherea 
ipecial  verdict  was.  found  upon  the  Statute  of  Frauds,  whioh 
niacts,  that  from  and  after  the  24th  day  of  June,  in  the  yesr 
1677,  no  action  shall  be  brought  to  charge  any  person  iipaii 
any  agreement  made  in  consideration  of  marriage,  &c.  imleiB 
such  agreement  be  in  writing;  and  the  case  being  upon  a  bare 
promise,  without  writing,  judgment  was  given  for  the  plaintiff, 
ag  >^  it  could  not  be  presumed  that  the  Act  had  a  retrospect  to 
take  away  an  action  to  which  the  plaintiff  was  then  entitled; 
for  if  a  will  had  been  made  before  the  24th  day  of  June,  and 
the  testator  had  died  afterwards ;  yet,  the  will  had  been  good, 
^ugh  it  had  not  been  in  pursuance  of  the  Btatutc." 

The  case  of  A$hbur7ihain  tw.  Bradshaw  (7  Mod.  289,)  was 
upon  a  devise  made  before  the  Statute  of  Qeorge  II.  avoiding 
devises  to  charitable  uses.  The  testator  died  after  the  Stat- 
■to  was  passed.  Ten  out  of  the  twelve  Judges  held  that  the 
hud  w-ould  still  pass  under  the  will ;  bht  they  gave  no  reasons 
for  their  opinions. 

.  And  in  tbe  case  of  Downs  vs.  Tawnsendj  {Ambler j  290,) 
liOrd  Mardwirke  is  reported  to  have  said,  that  ^^the  general 
nile  as  to  testaments  is,  that  the  time  of  the  testament,  and 
Mt  the  testator's  death,  is  regarded." 

Probably,  basing  their  opinions  upon  the  authority  of  these 
MRS,  other  and  more  modem  Courts  have  adopted  the  rule, 
tfcat  the  mode  of  proof  must  bo  regulated  by  the  law  of  force 
at  the  time  the  will  is  executed.  .  But  in  all  the  cases  to  which 
W^  have  referred,  it  sterns  likely  that  the  Courts  had  in  mind 
^  rules  which  control  devises  of  real  estate,  and  were  influ- 
Mced  by  these.  The  dictum  in  the  first  was  hastily  an- 
noonced  by  way  of  illustration,  and  without  reason  assigned. 
^^ie  second  was  a  case  of  real  estate.     In  the  third,  it  is  sa^d 
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that  Lord  Hardwickey  at  the  time,  was  speaking  of  the  inten- 
Umi  of  a  testator  as  expressed  in  a  specific  beqnest,  and  had 
mo  r^erence  to  the  execution  c^f  a  will,  nor  the  time  from  which 
H  should  take  effect.     Elcoclcs  Will,  (4  jJfeCbrd,  39.) 

Howerer  this  may  be,  a  distinction  obtained  in  the  English 
Courts  between  wills  of  real  and  personal  property,  out  ef 
which  rightly  sprung,  as  we  think,  another  rule.  That  dis- 
tinction is  this:  ^' A  devise  of  lands  is  considered  not  so  much 
in  the  nature  of  a  testament  as  of  a  conveyance,  by  way  of 
appointment  of  particular  lands  to  a  particular  devisee ;  there- 
fere,  it  was  established  that  a  man  can  devise  those  lands  bnly 
which  he  has  at  the  date  of  such  conveyance;  and  no  after 
purchased  lands  will  pass,  whatever,  words  may  be  used; 
whereas,  a  will  and  testament  will  operate  upon  whatever  per- 
ioaal  estate  a  man  dies  possessed  of,  whether  acquired  before 
or  since  the  execution  of  the  instrument."  [Co,  Litt,  11 L) 
This  distinction  was  relied  upon  by  Lord  Chancellor  iVorfAtnj- 
f<m,  in  the  case  oi  Attorney  General  vs.  Hartwellj  {Amh.  45,) 
aa  a  reason  why  the  case'of  Aihbumham  v$.  Brackhaw  (above 
cited)  did  not  control  the  proof  of  a  will  of  personal  property; 
and  it  has  been  frequently  I'ecognifled  since.  {Harwood  #9. 
Q-oodrightj  Gawp.  90.  Lord  Mansfield  at  1  Saund.  27^,/,  4ia^ 
4  to  Duppa  vs.  Mayo.    In  Re.  EkocVs  WUlj  i,MeOordj  89.) 

As,  therefore,  all  the  personal  estate  which  a  man  has  at  the 
time  of  his  death  passes-  by  his  will,  and  as  a  will  of  peMonal 
property  is  considered 'as  having  existence  only  from  the  deiith 
of  the  testator,  and  not  from  the  time  of  its  execution^  it  has- 
been  held,  that  the  mode  of  proving  such  a  will  shocdd  be  tegsi- 
laied  by  the  laws  of  force  at  the  death  of  the  testator. 

We  prefer,  upon  principle,  to  adopt  this  view  of  the  ease, 
and  to  hold,  that  inasmuch  as  the  Act  in  question  was  a  kw 
in  force  at  the  death  of  this  testator,  it  applies  to  and  controls 
the  proof  of  his  will. 

It  will  be  observed,  that  in  this  view  of  the  case^  no  retrih 
aetive  effect  is  given  to  the  Statute.  But  it  is  held  to  apidj, 
beoause  of  force  at  the  time  the  instrument  became  the  tests- 
tor's  will. 
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We  may  add,  that  the  language  of  the  Act  favors  this  view 
of  the  subject ;  tha^  prospective  operation  was  given  to  it,  and 
time  thes  allowed,  as  if  for  the  purpose  of  affording  an  oppor- 
tunity to  those  who  had  ]i|evioasly  made  their  wills,  to  idter 
them,  so  as  to  meet  the  requirments  of  the  Act; 

Let  the  judgment  be  affirmed. 


No.  2.— Michael  Robert^,  propounder,  kc.  plaintiff  in  er« 
ror,  V9.  Eli  H.  Walker,  caveator,  &c.  defendant  in  error. 

[L]  When  the  ward  has  come  to  years. of  discretion,  the  residence  of  the 
goardian  Is  not  the  residence  of  the  ward,  unless  the  ward  choose  to  make 
it  his  residence. 

Caveat  to  will,  in  Jasper  Superior  Court.     Tried  before 
Judge  Hardehak,  April  Term,  1855. 

The  only  question  in  this  case  was,  tiie  right  of  the  Court 
of  Ordinaiy  of  Jasper  County  to  jurisdiction  of  the  probate 
of  the  will  of  James  M.  Johnston,  upon  this  state  of  facta: 
James  M.  Johnston  was  a  minor,  about  20  years  of  age;  his 
father,  resided  in  Butts  County  at  the  time  of  his  death;  his 
mother,  afker  she  became  a  widow,  lived  and  diedin  Jasper  Go. 
In  1889,  one  Littlejbhn,  of  Monroe  County,  was  appointed 
guardian  of  James  M.  Johnston  by  the  Co^rt  of  Ordinary  of 
Jasper  County.  In  1847,  he  removed  his  guardianship  to 
Monroe  County  and  there  died.  In  1849,  E.  G.  Cabinees 
was  appointed  guardian  by  the  Ordinary  of  Monroe  Coim^. 
'Bim  ward  resided  with  Littlejohn  &  Cabiness,  in  Monroe 
'  County..  He  went,  by  consent  of  Cabmess,  to  Jasper  Goon^ 
ty,  to- visit  his  relatives,  promising  io  return.  He  afterwards 
itnt  for  his  trunk  and  refused  to  return,  though  requeMed 
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and  commanded  by  Gabiness.  He  remained  there  seyenl 
months,  and  made  this  will  while  there,  and  there  died.  In 
the  meanwhile,  Cabiness  was  elected  and  qualified  the  Ordi- 
nary of  Monroe  County,  and  his  letters  of  guardianship  there- 
by abated. 

The  Court  below  charged  the  Jury — 1.  That  although  the 
letters  of  guardianship  to  Cabiness  abated  on  his  election, 
yet,  he  continued  to  have  control  of  the  person  and  [property 
of  Johnston  imtil  the  appointment  of  another  guardian. 

2.  That  James  M.  Johnston,  after  the  abatement  of  said 
letters,  could  not  acquire  a  residence  out  of  Monroe  County, 
without  the  consent  and  acquiescence  of  said  Cabiness. 

3.  That  although  said  Johnston  may  have  intended  to  Ure 
made  Jasper  County  his  residence,  and  actually  lived  there 
at  the  time  of  his  death,  he  could  not  make  it  his  residence 
without  the  consent  and  acquiescence  of  his  guardian. 

Error  is  assigned  upon  each  one  of  these  charges. 

Lofton  ;  A.  Reese,  for  plaintiff  in  error. 

0.  C.  Gibson,  for  defendant  in  error. 

£jf  the  Oaurt. — Benning^  J.  delivering  the  opinion. 

[1.]  In  The  King  against  GreenhUl,  (4  Adolph.  ^  MXL 
624,)  Lord  Denman,  C.  J.  says:  '^When  an  infant  is  Jbrouglit 
before  the  Court  by  habeas  corpus^  if  ho  be  of  an  age  to  ex- 
ercise a  choice,  the  Court  leaves  him  to  elect  where  he  will 
go.  If  he  be  not  of  that  age,  and  a  want  of  direction*  woiild 
only  expose  him  to  dangers  or  seductions,  the  Courts  mask 
make  an  order  for  his  being  placed  in  the  proper  custody," 
^^and  that,  undoubtedly,  is  the  custody  of  the  father,"  .|p 
these  positions  the  Chief  Justice  is  supported  by  a  number  of 
cailes.  Among  these  are  Bex  vg.  Smithy  (2  Sirange,  983.) 
Jtez  V9.  Clarkson^  (1  do.  444.)  Bex  v%.  Johismy  (1  da.,579.) 
Me^  vs.  JDelopel,  (2  £urr.  1484.)    Ladyi  EenrieUa  Bsrhkt'^ 
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iue,  (3  Harg.  St.  Tr.  544,)  {stated  in  Forsyth* 8  Custody  of 
kfantSj  99  Law  Lib,) 

In  this  ca86  the  infant  was  twenty  years  old,  and  engaged 
>  be  married.  He  was  therefoBC  '*  of  an  age  to  exercise  a 
hoice"  as  to  "where"  he  would  go. 

Aecorditig  to  these  authorities,  then,  even  if  Cabiness  had 
een  still  guardian,  and  had  caused  the  infant  and  the  per- 
Dh  with  whom  the  infant  stayed,  to  be  brought  before  a 
Soort  on  habeas  corpus^  the  only  result  would  have  been  an 
ption  presented  by  the  Court  to  the  infant,  to  go  with  his 
inardian  or  n6t,  just  as  he,  the  infant,  might  please.  The 
iOurt  would  not  have  compelled  the  infant  to  reside  with  the 
[aardian. 

•  Nor  is  there  any  other  mode,  as  far  as  I  know,  by  which  a 
guardian,  in  such  a  case,  might  better  get  the  custody  of  his 
rard,  than  he  could  by  this  of  habeas  corptLS,  To  obtain  such 
Bstody  in  a  case  of  the  kind  of  (his,  who  would  the  guardian 
lave  to  sue?  The  infant?  What  would  be  the  form  of  the 
ait?  what  the  form  of  the  judgment?  what  the  form  of  the 
fxecution  ?  Suppose  this  infant's  contemplated  marriage  had 
reen  consummated,  could  the  guardian,  by  any  process  known 
o  law,  have  separated  the  infant  from  his  wife  and  compelled 
dm  to  reside  with  him,  his  guardian? 

The  guardian,  then,  not  having  the  power,  to  compel  his 
wurd  to  reside  with  him,  if  the  ward  has  arrived  at  years  of 
Bgereti<m,  it  follows  that  the  residence  of  the  guardian  of 
mch  a  ward  is  not  the  residence  of  the  ward,  if  the  ward 
sfaoose  not  to  make  it  his  residence. 

Id  thifl  case,  the  ward  having  been  a  person  twenty  years 
>ldy  chose  not  to  make  the  residence  of  his  guardian  his  reai- 
inice.  He  elected  to  reside  with  others,  and  others  of  a  dif- 
Sy^tiil  county  from  that  of  hi$  guardian,  vii^:  the  County  of 
bqier. 

,  '-Sjr  residence,  therefore,  was  in  Jasper  and  not  in  MonroOy 
iriMMre  his  guardian,  or  late  guardian,  resided. 
/  This  seems  to  be  the  conckurion  to  be  drawn  from  the  Coni* 
PM  Lair;  and  oar  Statute  bat  confirms  it :     • 


SUPREME  COURT  OF  GEORGIA. 


HanliltoQ  vs.  Reese,  adm'r. 


"  The  place  where  the  family  of  any  person  shall  pelrma.- 
nently  reside,  in  this  St^te,  and  the  place  where  any  person 
having  no  family  shall  generally  lodge,  shall  be  held  and  coa.- 
sidered  as  the  most  notorious  place  of  abode  of  such  person 
or  persons,  respectively."     {Cobb's  Dig.  530.) 

The  charge  of  the  Court  below  was  therefore,  as  we  think  • 
erroneous. 


No.  3. — TuoMAS  N.  Hamilton,  plaintiff  in  error,  vs.  Wm.  ftfl 
R£E8E,  administrator,  defendant  in  error. 

[1.].  In  setUing  with  trustees  for  balances. in  their  hands,  simple  interest  im 

the  role— compound  interest  or  re^s/'the  exception. 
[^.]  To  justify  compounding  or  rests,  a  special  case  is  required,  such  as  that 

the  trustee  applied  the  fund  to  his  own  benefit  in  trade,  sold*  the  trust 

stocks  and  applied  the  proceeds  to  his  own  use,  or  refused  to  follow  the 

directions  of  the  deed  creating  the  trust,  as  tp  investments,  or  has  conduct* 

ed  himself  fraudulently  in  the  management  of  the  fund. 
[3.]  Mere  negligence  will  not  justify  re^ts;  there  must  be  corruption  or 

gross  delinquency.    Fall  vs.  Simmonj  (6  (7a.  S.  265,)  irlKviewed  and  vp» 

prored.  » 

Debt,  in  Wilkes  Superior  Qourt.  Tried  before  Judge  In- 
VIN,  8q>tember  Term,  1854. 

In  1818,  Thomas  N.  Hamilton  and  Thomas  P.  Randoiph 
were  appointed  the  committee' of  Augustus  Napier,  a'lunatie, 
hy  the  Superior  Court  <^  Columbia  County;  and  by  tlhieir 
ooBuniflttoii,  were  required  to  make  returns  from  time  to  time  to 
said  Court.  In  1880,  Thomas  P.  Randolph  removed  to  the  State 
of 'Florida,  and  subsequentlj  died,  having  first  placed  fu&da 
in  the  hwids  of  Robert  R.  Randolph  to  discharge  hii^IiabSHAf 
aa  oommittee.  Iii>1849,  Robeit  R.  lUndolph,  by  sealed  bond^ 
obligated  bimstlf  to  ptnyto  Thouiaa  K.  Hw!^V»k)  ^^axNvdB^ 
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coknmtttee^  '^whatever  sum  shall  appear  to  be  doe  and  paji^ 
He  by  the  estate  of  Thomas  P.  Randolph,  to  the  estate  of  the 
Baid  lunaticy  the  amount  to  be  determined  by  an  examination 
of  the  records  where  his  returns  were  made."     On  the  trial 
of  the  suit  on  this  obligation,  it  appeared  that  Thomas  P. 
made  two*  returns — one  in  1829,  showing  receipts  $1080,  and 
small  disbursements.     Another  in  1830,  of  small  dieburse^ 
ments,  and  no  more.     The  Court  charged  the  Jury,  that  in 
arriving  at  the  amount  due  by  the  estate  of  Thomas  P.  Ran- 
dolph, they  should  allow  only  running  or  simple  interest, 
irithout  compounding  at  the  end  of  ^very  six  years,  as  con- 
tended for  by  plaintiff. 
This  charge  is  assigned  as  error. 

T.  R.  R.  Cobb,  for  plaintiff  in  error. 

Wm.  Rexsb,  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  only  question  in  this  case  is,  should  simple  or 
compound  interest  be  computed,  on  the  balance  in  the  hands 
of  Thomas  R.  Randolph? 

The  argument  seems  to  assume,  that  an  arbitrary  rule  was 
prescribed  by  this  Court  in  Fall  v%.  Simmons^  in  6  Oa.  B. 
265,  to  the  effect,  that  on  all  balances  in  the  hands  of  trus-^ 
.  tees,  interest  should  be  compounded  every  six  years.  iThis 
is  a  mistake;  on  the  contrary,  referring. to  the  fact. that  the 
Legislature  had,  two  years  before  that  case  was  decided,  pre- 
sisribed  a  general  rule  upon  this  subject,  applicable  to  all 
trustees,  as  well  those  already  quali^ed,  as  such  as  might 
thereafter  be  appointed,  we  felt  ourselves  relieved,  of  course, 
firom  th^  necessity  of  laying  down  any  rule,  and  simply  af- 
irmed'the  decree  of  the  Circuit  Court,  making  rests  at  the 
.  end  of  every  six  years.  The  Judge  who  wrote  out  that  opin- 
iiik  did  state  the  geiieral  doctrines  deducible  from  the  auihor- 
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ities  upon  this  question.     He  said  that  simple  interest  wtf 
the  rule  and  rests  the  exception.     In  other  words,  in  order 
to  charge  compound  interest,  there  must  be  a  special  caae. 
He  went  further  and  specified,  by  way  of  illustration,  what 
would   constitute  such   a  case.     "For  example,*'  says  thiD 
learned  Judge,  "  if  the  trustee  applies  the  fund  to  his  owi 
benefit  in  trade,  or  sells  trust  stocks  and  applies  the  proceedi 
to  his  own  use,  or  refuses  to  follow  the  directions  of  the  deei 
enacting  the  trust  as  to  investments,  or  conducts  himself  frav> 
dtilently  in  the  management  of  the  funds,   and  in  all  oth^ 
instances  depending  upon  like  principles.  Chancery  will  dk> 
rect  the  compounding  of  the  interest." 

[2.]  And  it  seems  that  Sir  Thomas  PlumeVj  the  Vl^^c 
Chancellor  in  Tebbs  and  others  against  Carpenter  and  othejr^ 
(1  Haddock's  Ch  R.  162,)  after  a  most  elaborate  review  ^^ 
all  the  authorities,  arrives  at  the  same  conclusion,  namelj^ « 
.  that  a  special  case  is  necessary  to  induce  the  Court  to  charg'^B 
trustees  with  more  than  4  per  cent,  upon  the  balances  lJ9 
their  hands,  that  being  the  usual  and  ordinary  rate  of  inter- 
est on  such  balances. 

Whether  this  case  be  tested,  then,  by  Fall  and  SimmcnS' 
^  Tebbs  and  Oarpenter,  the  inquiry  is,  does  it  come  within 
the  general  rule  or  the  exception? 

What  is  the  case  made  upon  the  record?  That  the  com- 
mittee-man having,  in  1830,  removed  from  this  State  to  Flor* 
ida,  and  has  made  no  returns  since — ^the  debts  and  credits 
standing  upon  the  records  of  his  return  just  as  he  left  then 
at  that  time.  If  this  be  not  an  ordinary  case,  and  conse- 
quently, falling  within  the  rule,  it  is  difficult  to  imagine  one 
that  would.  What  is  there  special  in  it,  to  make  it  an  ex- 
eeption?  Nothing  is  suggested  in  the  pleadings  or  proof. 
In  the  language  of  this  Court  already  oited^  it  docs  not  ap- 
pear, nor  does  even  the  presumption  arise,  that  this  trustee 
had  applied  the  fund  for  his  own  benefit  in  trade;  it  is  nit 
pretended  that  he  sold  stocks  belonging  to  his  eestui  fme 
tru9t  and  applied  the  proceeds  to  his  own  use ;  he  has  visla- 
ied  no  directions  which  it  was  obligatory  upon  Mm*  to  ob* 


V 
MILLEDGEVILLE,  M^VY  TERM,  18i.-..  11 

Hamilton  r«.  Uecsc,  adm'r. 

WTFe;  nor  is  charged  that  he  has  coiuluctcd  himself  fraudu- 
leiitly  in  the  management  of  the  trust. 

[3.]  Negligence  in  not  collecting  the  money  and  rc-invest- 
igit,  is  the  wor-jt  and  all  that  can  be  imputed  to  tin  trustee; 
ffld  we  apprehend  no  precedent  goes  to  th'e  length  of  lM.]<ling 
btt  this,  of  itself,  constitutes  such  "gross  delinqueiic)^"  as 
in  authorize  compound  interest  to  be  charged  by  way  of 
snalty. 

Ooneurring  fully,  as  we  do,  in  the  proposition,  th:it  every 
*e  of  this  sort  must  stand  upon  its  own  peculiar  circum- 
uices,  any  reference  to  precedents  might  seem  un"tiecessary. 
beg  leave,  however,  to  advert,  for  a  moment,  to  the  f:icts  in 
M  and  Simmons^  partly  for  the  purpose  of  vindicating  that 
dgment;  but  mainly  to  show  how  easy  it  is  to  confound  ca- 
B  whose  facts  are  wholly  dissimilar.  If  the  adjuclications 
this  CJourt  were  more  carefully  studied  we  should  escape 
nch  unmerited  censure.  Examine  the  facts — the  cxcep- 
ms  or  assignments  of  error  and  the  judgment — so  far,  the 
ae  is  authority.  All  else,  I  will  not  say,  is  "leather  and 
linella,"  but  I  witl  say,  is  mere  obiter  dicta^  and  should  be 
loted  only  as  Buch. 

The  intestate,  Trimble,  died  in  December,  1827.-  In  Feb- 
wy,  1828,  the  inventory  was  made  and  returned.  In  the 
me  month,  the  administrator.  Dr.  Fall,  returned  the  sale 
11,  including  a  tract  of  land,  and  a  schedule  of  notes,  rents, 
0.  In  1829,  he  made  a  return  of  dishursements.  In  De^ 
mftber,  1824,  he  made  another  return  of  disburaements.     And 

1845,  after  the  filing  of  the  bill  Against  him  by  the  distrib- 
«eB,  he  made  another  return,  embracing  both  debits  and 
"edits.  These  are  all  the  facts  which  appear  in  the  report 
*  t^e  case.  In  the  Circuit  Court,  as  well  as  in  this  Court, 
1  exemplification  was  exhibited,  taken  from  the  records  of 
le  Ordinary,  upon  which  was  spread  out  all  the  items  of  the 
(veral  returns,  both  as  it  regards,  dates  and  amounts;  and 
le  result  was,  and  the  statement,  in  the  opinion  of  the  Court, 
LOWS  as  much,  that  while  the  assets  of  the  estate  came  into 
M|  hands  of  the  administrator  aa  early  as  1837,  he  never  mnd^ 
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mention  of  them  thereafter,  while,  for  the  eighteen  years  thtt 
foUowei,  he  was  making  disbursements,  n^ore  or  less,  oiiiiii- 
mUjf,  in  behalf  of  the  estate. 

Would  simple  running  interest  have  been  just  under  snch 
eirconL^tances  ?  Unrjuestionably  not.  By  the  Statute  Law 
of  this  Sute,  expenditures  must  first  be  made  out  of  the  I^ 
cruing  income ;  and  no  part  of  the  principal  can  be  touched, 
unless  by  order  of  the  Court  or  under  special  circumstance. 
At  any  rate,  the  yearly  profits  or  interest  must  be  first  'ex- 
hausted. Gross  injury  would  have  resulted  to  the  heirs  of 
Trimble,  without  compounding.  Charge  running  interest  only 
on  the  money  which  come  into  the  hands  of  Dr.  Fall  in  1828, 
and  then  allow  him  interest  on  his  annual  disbursements,  from 
that  year  down  to  1845,  when  he  made  his  last  return,  or  to 
1849,  when  the  final  decree  was  rendered,  and  you  will  cod- 
rame  the  original  capital  entirely,  without  the  trustees  erer 
having  paid  one  dollar  of  it. 

Take,  for  example,  the  mercantile  mode  of  computing  in- 
terest upc^  notes.     Debit  yourself  with  a  note  of  ^500;  ptj 
the  interest  on/y — that  is,  %'ib  yearly;  and  in  the  final  set- 
tlement, charge  running  interest  on  the  note,  (representing 
the  cash  fund^  and  which  come  into  the  hands  of  the  trustee,) 
and  set  off  against  this  the  annual  payments  of  the  interest, 
with  interest  thereon  from  the  time  they  were  made,  (repre- 
senting the  yearly  disbursements,)  and  by  this  method,  in  the 
coarse  of  time,  as  it  is  easy  to  demonstrate^  the  original  debt 
of  9500  will  haye  been  discharged,  without  one  dollar  of  the 
principal  erer  having  been  paid. 

And  in  this  way  great  injustice  has  likely  been  often  done^ 
■nintentionally,  in  settling  estates. 

Our  Statute  regulating  interest  is  wrong,  and  that  of  Con- 
Bectieut  is  the  only  one  in  the  Union  that  is  right  upon  the 
mbject  of  interest.  Interest  is  the  compensation  fixed,  by 
law,  Uxr  the  use  of  money  for  twelve  months.  By  oor  Act, 
«very  payment  amounts  to  a  renewal  of  the  note,  although 
aade  a  dosen  times  or  oflener  during  the  year;  because  it  is 
provided,  that  the  payment  shall  first  be  applied  to  the  «i- 
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tingoJHhinent  of  the  interest  which  has  accrued  up  to  that 
time.  And  then,  on  the  other  hand,  should  the  debt  be  sn^ 
fered  to  run  for  more  than  a  year  after  due,  compound  inter- 
est is  not  allowed.  Both  of  these  provisions  are  wrong.  By 
the  Connecticut  Statute  annual  rests  are  made  on  all  debts ; 
and  interest  on  the  principal  is  counted  for  the  year,  irres- 
pective of  any  intermediate  payments ;  and  interest  is  calcu- 
lated in  favor  of  the  debtor  on  these  payments,  and  a  balance 
struck  at  the  end  of  each  year. 

This  is  as  it  should  be. 

Judgment  affirmed. 


.  No.  4. — Thomas  Willis,  plaintiff  in  error,  vs.  Robert  V. 
WiLUS,  adjn'r,  kc.  defendant  in  error. 

[1.]  The  Court  cannot  be  said  to  charge  upon  a  hypothetical  state  of  facts, 
when  there  is  any  evidence,  whatever,  to  anthorize  the  char^j^e. 

[2.]  Though  there  be  a  preponderance  of  testitnony  against  the  verdict,  yet, 
a  new  trial  will  not  be  granted,  unless  the  Court  believe  the  verdict  to  be 

/  decidedly  and  strongly  against  the  wci|^t  of  evidence. 

Trover,  in  Baldwin  Superior  Court.  Decision  by  Judge 
Jackson,  at  August  Term,  1854. 

This  was  an  action  of  trover  by  Robert  V.  Willis,  as  adm'r 
of  Keziah  Willis  V8.  Thomas  Willis,  for  sundry  negroes,  the 
descendants  of  a  i^egro  woman,  Esther.  It  was  proven  that 
Kesiah  Willis  died  in  possession  of  the  negroes,  and  had  them  in 
possession  for  twenty  years.  Keziah  Willis  and  Thomas  Willis 
(her  son)  lived  on  the  same  premises,  but  in  different  houses, 
and  had  separate  fields.  Thomas  Willis  had  a  general  control 
of  all  the  property.  Mrs.  Willis  employed  a  separate  over- 
M^er  for  one  year.     The  negroes  sometimes  worked  all  the 
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Various  expressions  of  intention  by  Mrs.  Willis,  to 
these  negroes  to  different  persons,  were  in  evidence.  The 
negro  Esther  was  in  Alabama,  and  Thomas  Willis  went  after 
her  and  brought  her  away.  He  proved  by  one  Isaac  Golden, 
that  17  or  18  years  ago,  he  heard  Mrs.  Willis  say  that  she 
owned  a  negro  Esther,  in  Alabama,  and  that  she  told  Tom,  that 
"if  he  would  go  after  her  he  might  have  her  ;'*  and  that  after 
Tom  got  back,  he  heard  the  old  lady  say  that  Tom  had  gotten 
back  with  the  negro  that  she  gave  him.  There  was  evidence 
that  Mrs.  Willis,  at  some  times,  said  she  gave  the  negro  to 
Tom  at  her  death ;  at  others,  that  she  intended  him  to  have 
them ;  at  others,  that  she  intended  them  for  a  daughter  in 
Alabama ;  but  that  the  daughter  had  died.  There  was  also 
in  evidence  a  deed  of  gift,  from  Mrs.  Willis  to  Thomas  Willis, 
to  one  of  the  children  of  Esther,  of  a  date  subsequent  to  the 
alleged  gift,  and  by  him  placed  on  record. 

The  Court  charged  the  Jury,  among  other  things,  "that  if 
they  believed  Mrs.  Willis  sent  Tom  Willis,  the  defendant,  to 
Alabama  as  her  agents  for  the  negro  woman  Esther,  and  as 
such,  he  went,  and  brought,  and  delivered  the  negro  to  her, 
they  should  find  for  the  plaintiff.*' 

'  The  Jury  found  for  plaintiff.  A  new  trial  was  moved — Ist. 
Because  the  above  charge  was  upon  a  hypothetical  state  of 
facts,  not  authorized  by  the  evidence. 

2d.  Because  the  verdict  was  contrary  to  the  weight  of  evi-' 
dence.  The  new  trial  was  refused,  and  this  decision  is  assign- 
ed as  error. 

Kenan,  for  plaintiff  ia  error. 

Campbell;  MoKinley,  for  defendant  in  error. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

.  [1.]  The  only  question  in  this  case,  requiring  more  than  a  . 
moment's  consideration,  is  whether  or  not  there  was  any  eyi- 
d^ce  which  could  authorize  the  charge  of  the  Cpurt  to  tito 
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Jvjj  that  ^' if  they  should  believe  that  his  mother  got  Tfil^ 
her  son,  (the  defendant)  to  go  after  her.  negro  to  Alabama, 
simply  as  her  agent,  with  a  promise,  on  her  part,  to  give  him 
the  negro  at  his  return,  or  at  her  death,  then  his  possession  in 
Alabama  and  on  the  way  back,  was  his  mother's  possession, 
and  did  not  amount  to  a  delivery,  in  law ;  and  the  gift,  or  * 
promise  to  give,  was  void  for  want  of  delivery ;  and  they  should 
find  for  the'plaintiff." 

In  few  words  this  may  be  ascertained. 

The  testimony  of  Isaac  Golden,  if  credited,  showed  a  posi- 
tive gift  of  the  slave  by  Mrs.  Willis  to  her  son  Thomas.  But 
there  was  other  testimony  varying  from  this — perhaps  con- 
flicting— let  us  see  what  that  proves. 

The  testimony  of  Trapp  shows  that  he  heard  Mrs.  Willis  say, 
that  she  had  told  Tom,  that  '^if  he  Irould  go  to  Alabama  for 
Esther  he  might  have  her,"  and  that  he  went  and  got  her.  He 
also  stated,  that  Mrsl  Willis,  at  the  same  time,  said,  ^^she  ex- 
pected the  negro  to  be  Tom's  at  her  death." 

Thomas  W.  Harris  swore,  that  Mrs.  Willis  died  in  posses- 
sion of  the  slaves  in  dispute,  and  he  states  that,  which  if  it  be 
not  contradicted,  may  be  considered  as  equivalent  to  a  declar-  ^ 
ation,  she  had  been  in  possession  of  these  slaves  all  the 
time  of  his  acquaintance  with  her,  which  was  twelve  years  or 
more  before  her  death.  He  further  testifies,  that  he  had  never 
heard  her  say  that  she  had  given  Esther  to  Thomas  Willis, 
hat  that  she  had  given  another  servant. 

Green  Jordan  testified,  that  the  negroes  had  been  in  posses- 
sion of  Mrs.  W.  for  twenty  years  before  her  death ;  that  he 
had  heard  that  Esther  had  been  in  Alabama  and  was  brought 
back  by  Thomas  Willis ;  but  that  he  had  never  heard  the  old 
lady  say  anything  about  the  gift,  or  Tom's  claim  to  the  ne- 
gro. 

There  was  evidence,  also,  of  a  gift  by  deed,  from  Mrs.  Wil- 
Hs  to  Tom  Willis,  of  one  of  Esther's  children,  which  he  had 
had  recorded  in  the  proper  office. 

Now  let  all  of  these  circumstances  be  considered  together. 
Mfs.  Wmisltad  scidythatif  Thomas  Willis  would  go  to. 
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j^Kma  for  Esther,  he  mighjt  have  her.     He  went  and  got  her. 

'  Ba\  the  elave  presently  afterwards  is  found  in  the  possessioD 

of  the  mother,  and,  with  her  children,  so'continues  for  manj 

years,  even  until  the  death  of  Mrs.  Willis.    No  evidence,  (tlib 

^         is  aside  from  the  testimony  of  Golden,  it  will  be  remembered;) 

*  of  a  personal  gift  or  delivery  by  the  mother  to  the  son,  of  the 
slave  Esther,  is  given.  But  it  is  shown,  that  she  made  a  sol- 
emn gift,  by  deed,  of  one  of  these  children  to  this  son,  (who 
had  the  deed  recorded,  as  if  he  trusted  to  it  for  his  title,)  and 
she  makes  declarations  to  some  of  her  neighbors  inconsistent 
with  the  idea  that  she  had  given  Esther  to  her  son  Thomas. 

Considering  these  circumstances  as  uncontradicted  by  anj 
other  testimony  in  the  case,  they  certainly  authorize  a  pre- 
sumption,  and  that  not  a  weak  one,  that  though  Mrs.  Willis 
had  said,  that  if ^  Thomas  would  go  to  Alabama  for  Esther  he 
might  have  her;  yet,  that  though  he  had  gone  for  her,  she 
had  not  kept  her  promise  for  some  reason,  and  never  had,  in 
fact,  given  the  slave  to  him.  If  this  were  so,  he  went  to  Ala- 
bama as  the  agent  of  his  mother,  took  possession  as  her 
agent,  and  his  possession  was  her  possession. 

J^  Now  this  may  be  contradicted  by  other  testimony  in  the 
case,  especially,  the  testimony  of  Isaac  Golden.  But  it  was 
for  the  Jury  to  decide  between  the  conflicting  testimony ;  and 
it  was  the  duty  of  the  Court  to  call  their  attention  to  both 
views  of  the  case  thus  presented.  This,  we  think  he  did,  very 
ably  and  fairly,  when  he  made  the  charge  to  which  exception 
is  taken. 

[2.]  Though  the*  testimony  of  Isaac  Golden  be  received  as 
a  positive  statement,  to  the  effect  that  Esther  had  been  given, 
by  Mrs.  Willis,  to  the  plaintiff  in  error,  and  the  other  facts 

\  stated,  only  authorize  a  presumption  to  the  contrary;  yet, 
when  we  look  to  the  character  of  the  conversation  testified  to 
by  Golden,  occuring  some  twenty  years  before;  and  when  we 
reflect  that  the  witnesses  were  all  in  the  presence  of  the  Jury; 
that  they  had  the  benefit  of  their  demeanor  and  appeanaee* 
at  the  trial,  may  have  had  a  knowledge  of  their  .charaetert;' 
aftd  thus,  by  preference,  have  derived  th«ir  oenohsionB  ft«ai 
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be  praramptive  eyidence;  we  are  not  enabled  ta  saj,  in  the* 
■piage  of  the  Legislature,  that  ^4he  verdiot  waa  decidedlly 
ad  strongly  against  the  weight  of  evidence."  W^  cannoV 
Mff«fore«  anthoriie  a  new  trial. 


To.  5. — ^Arm I6THAD  T.   Stokks  plaintiff  in  error,  et.  Thi 
Statb  of  Georgia,  defendant  in  error. 

I.]  Thm  Disjr  be  caict  of  Tolaatoiy  mADtlougbter,  in  which  there  wm  as 
MMalt  made  upon  the  person  killing,  hj  the  penon  killed. 
2.]  *f  The  regular  mode  of  examining  into  general  character,  is  to  inquire  of 
the  witnesses  whether  thej  hare  the  meaos  of  knowing  the  former  witnesi* 
general  character,  and  whether,  from  such  knowledge,  thej  wonld  believe 
Wm  on  his  oath." 

Indictment  for  murder,  in  Wilkes  Superior  Court.  Tried 
efore  Judge  Andkkws,  September  Term,  18&1. 

Armistcad  T.  Stokes  was  indicted  for  the  murder  of  James 
[enly.  On  the  trial,  the  following  evidence  was  submitted 
J  the  Jury : 

William  C.  Dent,  sworn:  Was  present  when  difficulty 
appened  in  this  county  on  12th  February,  1853;  was  at 
Itekea'  to  help  raise  a  house;  just  before  dinner  a  dispute 
rose  between  Mr.  Curry  and  prisoner,  when  we  were  raising 
toose;  no  fight,  but  an  offer,  when  Mr.  Henly  interfered  and 
trevented  it.  Prisoner  then  went  to  liis  house.  WitnesH  and 
lenly-also  went  to  house  to  dinner.  When  wc  got  there, 
iud  prisoner  lying  on  the  bed.  Henly  and  witness  sat  down 
9  dinner  when  several  words  occurred  between  prisoner  and 
lenly ;  about  what,  witness  does  not  recollect.  Henly  t(dd 
iriBoner  if  he  wanted  a  thraifhing  and  would  go  to  the  road 
le,  Henly,  would  give  it  to  him.     Prisoner  and  Henly  then 
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itftrted  from  the  hoUBe — ^Henly  befcnre  and  prisoner  foUo^wing 
luoQu  Witness  followed  after;  vken  some  8  or  10  steps  freis 
Ibe  road^  prisoner  struck  Henly.  Henlj  was  a  few  steps  k 
advance  of  prisoner  when  they^left  the  house;  remained  alMMil 
the  same  distance  apart  until  the  blow  was  struck ;  heard  no 
words  between  them.  Witness  was  some  4  or  5  steps  behind 
them.  Prisoner  walked  behind  all  the  way  from  the  house  to 
where  blow  was  struck ;  saw  the  blow  struck ;  prisoner  wis 
behind  and  rather  to  the  right.  Henly  fell  when  the  blow 
was  given,  and  was  dead  as  soon  as  witness  reached  him ;  blow 
was  over  the  right  breast,  and  struck  over  right  shoulder  of 
Henly.  Witness  did  not  see  the  knife  when  blow  was' struck; 
saw  a  knife  that  evening  said  to  be  the  one  with  which  tht 
blow  was  struck.  After  Henly  fell,  prisoner  went  back  tO' 
house.  Saw  Henly  make  no  offer  to  strike  prisoner,  while  ofe 
the  way  to  the  road ;  the  soad  was  some  130  or  140  yard» 
from  house,  and  outside  of  the  inclosure  where  the  stabbmg 
took  place.  Witness  was  invited  by  prisoner's  boy  to  house- 
raising. 

Cross-examined:  Witness  does  not  recollect  what  the  qua:^ 
rel  between  prisoner  and  Henly  in  the  house  was  about;  witr 
nea^  had  no  recolleeljion  4ji  having  words  with  prisoner  jn 
the  house;  witness  had  been  drinking  before  dinjier;  the 
quarrel  occurred  soon  after  we  set  down  to  the  table  ;  hae  lio 
recollection  of  any  words  that  passed  between  prisoner  and 
Henly,  until  invitation  to  go  to  road.  Mrs.  Stokes  was  wait- 
■ing  on  table;  did  not  hear  her  say  any  thing  during  quarrri; 
does  not  know  that  quarrel  was  about  Mrs.  Stokes.  Witness  did 
not  know  that  prisoner  and  Henly  were  really  angry  until 
they  started  to  the  road.  There  was  a  gate  on  the  way  to  the 
road — ^road  from  Mallorysville  to  Petersburg,  about  4  or  5  steps 
from  gate ;  open  space  between  gate  and  the  road  which  could 
be  travelled ;  heard  no  words  when  blow  was  struck*  Wit- 
ness was  some  4  or  5  steps  behind  Stokes  when  blow  was 
•truck,  and  Stokes  followed  Henly  from  house  twoot  three  steps 
behind.  Saw  blow  struck,  but  saw.  no  knife ;  both  walkiag^ 
on  when  blow  was  given.    Henly  offered  no  resistaaoe  wbea 
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»low  was  stniok.  After  deceased  fell,  witness  went  to  field, 
ent&boy  over  to  Mr.  Curry's  and  went,  himself,  to  Andrews. 
tefore  they  left  the  house,  Henly  told  Stokes  if  he  (Stokes) 
ranted  a  thrashing  and  would  go  to  tl»e  road  ho,  Hcnly,  would 
ipre  it  to  him;  recollects  not  a  word  or  syllable  said  in  (toar- 
el  by  Stokes  or  Henly  before  the  challenge  to  go  tn  road; 
ecoUects  nothing  said  by  Mrs.  Stokes.  Witness  did  not 
taiie,  on  former  examination,  that  Mrs.  Stokes  put  in  during 
be  quarrel. 

Direct,  resumed:  Witness  heard  prisoner  and  Henly  run- 
ing  on  whHe  at  dinner,  but  did  not  know  or  belie\'e  they 
rere  quavrelling;  was  common  with  prisoner  to  l)e  running 
n.  Gate  was  about  one  hundred  yards  form  house ;  oonver- 
Mtion  was  between  all  of  us,  at  the  new  house,  about  the  wag- 
•n  left  by  Stokes,  when  he  went  oif  with  Judge  Barkesdale. 
SiKPSOx  Curry  sworn:  Witness  waa  employed  by  prisoner 
i  OTerseer  in  the  year  1858.  Prisoner  proposed  to  build  a  house 
or  witness.  Prisoner  told  witness,  three  times,  to  ask  James 
lenly  and  Geerge  House  to  assist  in  raising  the  house ;  on 
he/day  of  house-raising  a  difficulty  ocourre<I  between  witness 
nd  prisoner,  about  dividing  expenses  of  liquor  for  the  hands, 
itokes  had  a  knife  and  witness  had  a  hand-stick.  Wlien  wit- 
ess  m^  in  the  act  of  striking  prisoner,  Henly,  the  deceased, 
iterposed  and  caught  witness'  arm.  Stokes  left  quick  after 
be  cUffieulty.  A  short  time  after  Stokes  left,  the  horn  blow- 
d  and  Pent  and  deceased  left  for  the  house ;  did  not  see  de- 
eased  again  until  after  his  death.  Mr.  Dent  sent  a  boy  af- 
nr  him.  Witness  saw  no  knife  where  the  })ody  lay ;  did  not 
emain  there  but  a  few  minutes.  Witness  then  went  to  Mr. 
rails'.  Next  saw  Mr.  Stokes  in  the  yard,  while  I  was  out  to 
be  road  where  Henly  was  dead;  some  hundred  yards  from 
rhtre  Henly  laid  to  where  Stokes  was  standing.  Witness 
»ld  deaeased's  children  while  passing  through  the  yard,  that 
f  Stdces  had  whipped  Henly  he  could  not  whip  him,  witness, 
ly  the  time  witness  got  to  the  road,  Stokes  came  out  into  the 
ard  and  said  something  to  witness;  witness  does  not  reool- 
let  wluit^  aad  witness  hallooed  to  him,  ^'you  havt^  killed  this 
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Stokes  replied,  ^^  I  can  lay  you  by  the  side  of  him;" 
and  asked  witness  if  he  should  do  it.  Saw  Mr.  Dent  afkar  I 
eame  baek  from  Mr.  Willis* ;  Dent  was  not  drunk ;  had  not 
4nmk  much  where  witness  was,  before  dinner.  YHien  witnesB 
told  Stokes  he,  Stokes,  -had  killed  Henly^  Stokes  gaTe  bo  res- 
ign; the  wound  on  the  body  of  IJenly  was  between  2d  and 
.Sd  rib,  on  right  side;  saw  no  sign  of  a  scuffle  where  body  of 
Henly  lay ;  ground  was  such  that  witness  would  have  seen 
signs  of  scuffle  if  there  had  been  any;  the  body  was  lying  on 
Ibe  right  arm,  with  one  leg  lain  across  the  thigh  of  the  other; 
U«od  had  flown  out,  and  in  one  place,  fitness  and  Mr.  An- 
hLtows  stopped  Stokes  in  the  woods,  some  200  yards  from 
Jiouse;  does  not  recollect  hearing  prisoner  say  aqy  thing  about 
the  killing  when  he  was  stopped;  when  he  went  back  to  the 
JMMise  prisoner  said,  I  have  killed  the  best  friend  I  have  and 
sball  hang  for  it.  Prisoner  said  he  had  done  it  in  selfnlefenee. 
^Witness  was  present  at  examination  of  wound;  was  not  close 
jenough  to  see  much. . 

J  Cross-examined:  When  witness  went  through  ^^aid,  pnso- 
dUNP  was  on  the  .bed,  and  witness  thought,  asleep.  WitpMSS 
.went  from  the  dead  man  to  Mr.  Willis',  about  a  qnarCer  ef  a 
juile  off;  found  no  <«e  there,  and  came  right  baek  to  body 
md  found  Mr.  Andrews,  Mr.  Willis,  Mr.  Dent,  Geo.  ji^ouse 
vpnd  Ashmore  at  the  body«  Witness  knew  fA  no  cause  «f  dif- 
ficulty between  prisoner  and  deceased;  was  at  HeAljr^^house 
091  the  night  of  the  24th  December,  8  o'clock.  Henly  toU 
witness  he>  Henly,  had  been  to  Stokes'  and  had  just  got  Imae. 
Witness  knew  that  Mrs.  Stokes  stayed  all  night,  at  Hemly*i 
once  before  the  killing.  •Deceased  told  witness,  on  €km^ai^ 
of  the  24tfa,  that  he  had  been  to  Stokes'  to  meet  witne«8»  wii» 
was  returning  from  Augusta.  Stokes  was  gone  to  TnnnnnsiS 
at  the.  time.  Henly  was  not  absent  when  Mrs.  Stokes-  sti^oi 
ail  night  at  his  iMuse,  but  left  next  morning  for  Angqata. 
Mrs.  Stokes  staid  at  Htnly's  one  day  and  two  nigkta,  and 
went  over  the  river  after  she  left  Henly 's,  with  her-  brotkif* 
ij^law;  staid  some  three  or  four  days  until  prisonor  wonlfar 
hex;  deceased  was  a  widower  and  Hved/ftboiiitoiio  miminm 
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Stokes*.  Deceased  had  eight  children,  and  the  Neighborhood 
was  densely  settled. 

Direct,  resumed:  Prisoner  and  deceased  had  been  friend- 
ly previoos  to  killing,  and  prisoner  had  frequently  invited 
deceased  to  his  house.  It  was  the  day  before  the  house-rais- 
ing that  prisoner  told  witness  to  invite  Henly  over.  The 
lK>use-araiaing  was  about  half  a  mile  from  Stokes'  house.  Pris- 
oner was  drinking,  about  half  and  half  drunk,  on  morning  of 
the  house-raising ;  have  known  prisoner  forty  years ;  was  al- 
ways a  peaceable  man  and  averse  to  difficulties ;  never  had 
keard  of  any  jealousy  between  prisoner  and  deceased.  Hen- 
ly was  a  larger  man  than  prisoner  or  witness ;  Henly  was  so- 
ber on  the  day  of  the  killing,  so  far  as  witness  knows.  Found 
the  body  lying  on  the  right  arm  and  one  leg  across  the  thigh 
of  the  other;  deceased  had  on  no  Coat;  did  not  see  any  coat 
•on  the  ground.  The  body  was  some  40  steps  beyond  and 
QBtside  of  the  gate. 

William  Andrews,  sworn:  Witness  has  been  acquainted 
with  prisoner  since  prisoner  was  ten  years  old ;  was  also  ac- 
<{naiated  with  deceased  ;  deceased  had  about  8  children,  3 
daughters  pretty  well  grown;  saw  prisoner  on  12th  Feb'y, 
irst  between  3  and  4  o'clock,  P  M ;  was  sent  for  by  Mr.  Wil- 
lis; saw  Stokes  in  his  own  field,  gobg  off.  Witness,  when 
•<^pf>osite  the  bouse,  saw  prisoner  making  towards  the  river  to* 
wards  Mr.  Cade's  mill.  Witness  hallooed  to  prisoner  and  told 
him  to  go  back  and  stay  back;  prisoner  turned  round  aa 
though  going  back,  walked  a  few  steps  and  replied,  you  are 
•o  officer;  I  will  walk  whore  I  please.  Prisoner  left  the  road 
and  went  round  through  the  wood ;  saw  nothing  of  him  for 
■ome  time;  witness  went  up  the  liill  and  prisoner  stepped  out 
firom  the  bushes,  about  10  or  15  steps  in  front  "of  witness; 
prisoner  walked  up  towards  witness,  within  a  few  steps,  with 
his  right  hand  in  his  pocket.  Witness  told  prisoner  to  take 
hie  hMid  ont  of  his  pocket,  and  witness  levelled  his  gun  at 
1^  of  prisoner ;  after  the  order,  prisoner  kept  advancing  and 
vaiaing  his  foot.  Witness  told  prisoner  if  he,  pritfoner,  put 
hia'foot  to  the  ground  he,  witness,  should  shoot.    Witneea 
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asked,  what  j^ossessed  you  to  kill  Henly  7  Prisoner  repliedi 
I  did  kill  him,  and  expect  to  be  hung  for  it;  and  if  I  could 
kill  two  or  three  others  I  would  be  perfectly  willing  to  be 
bung.  When  witness  thought  he  would  have  to  shoot,  he 
called  for  Curry  to  witness  it.  Witness  had  been  sitting  on 
the  root  of  a  tree  and  prisoner  in  the  road;  he,  prisoner,  got 
up  and  walked  off.  Witness  told  him,  when  they  got  to  the 
forks  of  the  road,  he  might  go  30' or  40  steps,  but  no  further. 
Prisoner  went  about  80  steps  and  stopped,  with  his  back  to 
witness  and  Curry,  then  walked  back  towards  us,  and  I  or- 
dered' him  to  ke^p  on  the  other  side  of  road — ^if  he  came  close 
I  would  lay  him  out  as  straight  as  he  had  laid  out  that  poor  mao. 
Prisoner  hung  down  his  head  aiid  asked  witness  to  go  to  th^ 
house  with  him.  Witness  refused  and  Curry  went.;  after 
prisoner  had  been  in  house  some  three  quarters  of  an  hour  be 
aame  out  aud  walked  up  towards  the  body  of 'Henly.  Witness 
told  him  to  hold  on — ^he  had  gone  as  near  as  he  ought.  Prisoner 
stopped  and  observed  to  the  crowd,  that  Henly  was  a  connec- 
tion and  a  brother  mason,  and  he  would  not  have  killed  him. 
for  the  world,  but  he  had  to  do  it  in  self-defencb.  Prisoner 
¥ralked  about  a  little  and  sud  he  would  give  himself  up;  wit- 
n^  told  him  not  to  go  to  the  house,,  but  to  set  down.  Pris- 
oner said  Henly  had  struck  him  with  a  stick ;  there  was  bo 
stick  near  the  corpse  a  short  time  afterwards,  y  Prisoner 
ebserved,  that  Henly  had  shot  at  him.  Witness  asked  the  . 
prisoner  where  the  pistol  was.  Prisoner  replied,  he,  Henly, 
has  it  about  him.  Witness  then  searched  deceased  and  found, 
a  common  old  single  blamed  knife  in  his  pocket;  the  knife  w^ 
shut.  Oh  Monday  after,  prisoner  said  he  was  struck  with,  a 
stick  by  Henly  on  the  back  of  the  neck;  did  not  ask  him  -on 
the  day  when  he  was  struck,  as  witness  saw  no  stick.  Wit- 
Bess  asked  prisoner  to  lend  him  the  knife  he  struck  Henly 
with;  witness  looked  at  it  and  exf^nined  it;  knife  exhibited 
in  Court;  witness  says  it  is  the  same  one  handed  him  by 
Stokes,  or  out  of  same  papen  When  Dent  came  to  me  hi^ 
was  about  as  a  man  who  had  taken  one  drink  of  liquor  or  aa; 
should  not  have  known,  from  his  appearance,  that  he  had  takeiii 
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r,  if  witoMft  Iiad  not  knoim  it  mm  used  at  the  hoiiM*r 
ing. 

CroB8-6z«mined:  Mr.  Dent  irent  for  witneM;  waa  aa  a  mail 
who  hkd  taken  a  drink  or  bo;  witness  took  his  gun  and  went 
round  the  fence.  Prisoner  was  in  the  road,  in  his  own  fields 
when  I  saw  him,  about  100  yards  from  the  house;  witnesa 
went  round  the  fence  losing  sight  of  prisoner,  i^nd  Stokes 
etme  out  of  the  woods  towards  where  I  was^  standing  in  the 
road.  Prisoner  seemed  to  be  going  down  the  hollow;  witness 
told  him  not  to  come  nearer;  that  he,  witness,  was  going  to 
meet  him ;  the  first  time  witness  saw  prisoner,  after  he  got 
round  the  fence^  he  was  coming  out  of  the  bushes  and  .ap- 
proaching him.  Witness  first  saw  the  knife  in  the  hands  of 
prisoner  when  he  gt^ye  himself  up;  the  knife  was  asked  for 
and  given  up;  liothing  else  fotfnd  on  the  person  of  prisoner. 
At  the  eonversation'  around  the  body,  witness  thinks  John 
Andrews,  Billy  Cade  and  others,  were  present ;  at  oonversation, 
witness  asked  prisons  where  he  was  hit ;  prisoner  placed  his 
hand  on  back  of  his  neck  and  B^id  it  was  there ;  prisoner  said 
nothing  else,  at  that  time,  that  witness  recollects  to  have 
heard;  prisoner  and  deceased  were  always  friendly,  when  fo- 
gether,  but  did  not  talk  so  of  each  other  when  apart;  cannot 
say  the  exact  cause  of  bad  feeling;  sometimes  Stokes  would 
say  something,  apiin  another.  In  a  conversation  between 
prisoner  and  witness,  prisoner  said  that  every  man  who  came 
to  his  house  got  his  wife.  Witness  told  prisoner  to  name  the 
man — ^that  it  was  a  lie,  for  he,  witness,  had  been  there  sever- 
al times  and  he,  witness,  had  not ;  prisoner  named  deceased 
and  Sam  Hill.  Witness  replied,  I  have  nothing  to  do  with 
Hill;  but  if  you  know  anything,  Armstead,  against  Henly, 
I  want  you  to  name  it.  Prisoner  said  Henly  had  caught  his 
wife  by  the  shoulder  and^shook  her,  playing  with  her.  Miss 
Campbell  was  present  and  remarked — Stokes,  you  know  bet- 
ter; it  was  me  whom  he  took  by  the  shoulder,  and  was  play- 
ing with,  and  not  your  wife.  Prisoner  applied  to  me  for  room 
to  put  his  clothes  in — that  he  intended  to  leave  home,  for  he 
eodd  not  stand  the  wa/  the/  were  carrying  on  there*,  \WX 
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lAenerer  hie  said  anything  thej  threatened  to  whip  him  iMl 
abuBed  him;  that  Si£m  Hill  and  others  did  so;  he  said  nMl- 
ing  there  about  Henly ;  witness  did  not  say  to  Wade  fitekes 
•on  the  road  to  Augusta,  that  prisoner  had  come  to  him  to  get 
loord  or  a  room,  because  Hetdj  and  others  ettrried^  obso  it 
hh  house  that  he  could  not  stay  there.  John  Stokes  and  Oi- 
•  oar  Dent  were  present,  in  a  buggj,  about  40  feet  from  prisD- 
ner  and  myself,  during  1^  cotiyersation  abov^.  WitoeM^^s 
not  onbsoribed  mooey  air  employed  Counsel  to -aid  in  thia  pros' 
oeution;  is  underno  pxiomise  to  do  so;  only  asked  Hr.  8tis 
phens  and  Mr.  Thomas*  why  they  withdrew  from  the  prose- 
ontion,  and  stated  to  them  that  Heard  had  told  me  the  menej 
was  made  up.  ' 

Dr.  John  H.  Waltok,  sworn:  Was  present  at  the  iaqoeei 
held  ov^r  the^body  of  deceased,  and  assisted  in  exuninalifa; 
the  wound  was  in  the  right  breast,  one  and'  a  half  inches  firom 
otemum,  between  2nd  and  8d  rib;  cut  through  anterior pdr- 
tion  of  the  right  lobe  of  the  lungs,  then  through  the  perie«rdi- 
vn  Hit  thin  membrane  that  covers  the  heart,  then  cut  Ike 
aorts  about  indi  and  half  above  the  heart — such  wonafl  ne- 
cessarily produced  mstant  death.  '  ^ 

Cross-examined:  Heart  below  Uvor,  of  which  the  knife  sp- 
tered  above  two  inches  or  more. 

Direct,  resumed :  From  direction  of  wound,  it  could  hare 
b^n  inflicted  either  from  behind  or  from  the  l^ft  of  the  per- 
son receiving  it* 

Cross,  resumed:  For  such  a  wound  to  have  been' inflieied 
when  the  two  men  were  of  equal  height,  it  was  necessary  ^t 
the  party  inflicting  it  should  be  on  one  side  to  the  right;  it 
could  not  be  inflicted  by  one  peri^on  standing  behind  ai]f6t|ttr 
and  striking  directly  over  the  shoulder. ' 

EVIDENCE  FOR  l^HE  PRISONER. 

John  Stokes^  sworn:  Is  son  of  the.prisbner;  waa  praomt 
on  liie  day  that  Henly -und  Mr.  Dent  tbdk  dinner  at  piia» 
flfer'thouse;  w|Ui.i|iaB  ttd|miiiig  room  in  beA^  aide;  partflMi 
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le^eeii;  dinDcr  t«l>le  vii«iblo  but  not  bed.  Pru^oner  came  in 
loune  half  hour  before  ilenly  and  Dent  Amo  to  honso;  prian 
aer  and  wife  were  quarrelling.  Mr.  Hcnly  came  in  to  din- 
ler^  and  prisoner's  wife  Koid,  if  you  know  whnt  Stokes  baa* 
laen  saying  aboui  you,  you  would  give  bim  a  thrashing  tha^ 
^ote*  Mr.  Ilenly  then  said,  Armstead,  if  you  will  walk 
joi  into  the  road^  1  will  give  you  a  thrashing.  Henly  threw* 
is  hankcrchief  in  prisoner's  wifeV  lap,  and  wont  out  firaV 
iHSoner  ncj^t,  and  Dent  next«  pas^iing  through  the  room  wheira* 
fitness  was  confined  by  8ickuc»s;  saw  tlicui  no  moro  afta^ 
rards. 

Cross-examined:  The  bed  in  which  witness  was  lying  wa# 
1  auch  »  situation  he  could  soo  out  to  the  road ;  did  not  te|t 
ny  one  that  he  saw  the  difficulty ;  did  not  toll  Mr.  Andrewat 
a;  did  not  tell  him,  on  the  Monday  after  homicide  occurred^, 
hat  the  difficulty  occurred  about  making  a  coffin  lid  for  Mr*« 
Wiseman ;  did  not  tell  him  that  ]irii»onor  never  had  cause  t<ri 
a  jealous  of  Mr.  Ilenly;  never  told  Mr.  J.  Willis  so  at  any- 
one. 

Direct,  resumed:  Did  not  recollect  what  [prisoner  said  at; 
ist  of  the  quarrel  between  prisc^ner  and  wife,  before  Ilenly  * 
ame,  but  heard  his  wife  Fay  her  arso  was  her  own,  and  lion* 
f  could  do  it  as  well  as  any  body.  On  the  night  of  the  mo-^ 
Lag  to  AugiiHta  does  not  reeolicct  hearing  prisoner  toil  Mr. 
ienly  ho  wished  him  to  keep  away  from  there;  but  hits,  afc, 
arious  other  times,  lioard  him  tell  bim  ko.  Has  seen  Ilenly - 
nd  prisoner's  wife  go  off  together^  and  has  stated  bo  to  hi$.r' 
ftther  privately. 

JoHX  Andkkws,  sworn:  Never  heard  deceased  say  that; 
riaoner  had  forbidden  him  his  house ;  had  heard  him  say 
bat  prisoner  had  threatened  to  kill  him,  but  he  was  not  afraid 
f  his  doing  it,  and  was  present  when  prisoner  was  arrested; 
eard  him  say  he  had  killed  him  and  ho  would  do  it  again^ 
ad  that  he  was  sorry  for  it,  but  he  would  kill  the  best  friend 
e  had,  under  the  same  circumstances;  said  Ilenly  struck  him  : 
rith  a  stick  on  the  back  of  his  neck ;  got  there  about  one  hoar 
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«fter  Heiily's  death.     Willis,  and  Dent,  and-Ciurry  were  there, 
and  others ;  heard  dbthing  about  j)i8tol. 

Direct :  Staid  there  all  the  time  till  prisoner  was  ar^ted. 
^  Arghibald  N.  SatRb:  Some  six  or  eight  months  beforeike 
komicide,  on  his  return  from  Anthony.  Shoals  Factory,  saw 
Slofces  on  an  island  in  the  river,  and  on  the  way  from  that 
he  told  me  to  tell  Henly  to  keep  away  from  his  house,  and 
let  bis  wife  alone;  if  he  did  not  he,  prisoner,  would  kill  hin;: 
told  him  if  he  wanted  such  messages  borne  he  must  bear.theu' 
hifltsein 

Cross-examined;  Stokes  was  very  drunk  at  the  time;  saw 
Stokes  and  Henly  together  very  frequently  about  a  wcfek 
Afterwards,  when  Stokes  invited  Henly,  pressingly,  to  come' 
to  his  house;  inquired  why  he  staid  at  home  so  close.  Have 
known  prisoner  since  1832;  very  often  drunk;  hardly  ever 
from  under  the  influence  of  liquor;  never  Had  many  fights, 
tkongh  a  great  hand  to  get  up  difficulties,  and  very  abusive, 
till  he  saw  his  abuse  about  to  be  resented;  never  knew  faim 
to  strike  any  body.  Has  heard  prisoner,  on  one  occasion  lif- 
ter the  first  conversation,  say  that  his  wife  Was  too  fanliliar 
with  otiior  men,  and  that  he  was  going  to  quit  home  on  that 
account ;  comparatively  sober  then.  Stokes  said  he  left  his 
wife  very  drunk. 

Henry  Campbell:  On  the  night  witness  and  family  went 
to  Augusta,  camped  at  Stokes' ;.  Jack  Dallas,  James  Henly, 
the  deceased,  and  Wm.  Dent  and  Greorge  House  were  there; 
ia  November  preceding  the  homicide,  thinks  on  the  12th« 
keard  prisoner  tell  the  people  there  to  go  home ;  saw  no  c&r 
bat  Ilonly  have  liquor  there  that  night ;  he  had  a  flask ;  Hea- 
ly  and  the  others  refused  to  go,  and  staid  till  nearly  day ;  -saw 
Mrs.  Stokes  and  Henly  standing  out  in  the  yard,  between  mid- 
night and  day;  lias  heard  Mr,  Stokes  tell  deceased  if  he  did 
not  go  away  and  keep  away  from  his  house,  and  let  his  bosi- 
ness  alone,  he  would  kill  him.  Mr.  Stokes  was  not  drinkiiig 
that  night,  and  had  not  been  at  midnight. 

Cross-examined :  Henly  and  the  others  came  about  twelve' 
o'clock  at  night;  witness  left  for  Augusta  on  Thursday  after* 
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the  homicide  happened;  has  been  at  Mr.  Stokes'  house  once 
since.  Gibson  House  was  piH^^ent  when  prisoner  told  de- 
ceteed  to  keep  awaj  from  his  house. 

Dr.  D.  M.  Andrews  docs  not  think  fuch  a  wound  ^s  de^ 
eeaaed'a  conld  be  given  directly  over  tlio  shoulder;  thinks 
the  direction  of  the  knife  would  be  horizontal  in  n  wound  gi- 
ven between  the  8<fcond  and  third  ribs,  to  r ouch  aoitu  an  inch 
lad  a  half  above  its  junction  itith  the  heart. 

GroBS-cxaminod:  Thinks,  if  the  prisoner  was  standing  k 
little  behind,  to  the  right,  such  a  wound  could  be  given. 

Dr.  Waltok,  (recalled) :  Sustains  Dr.  Andrews. 

Wm.  W.  Stokk3:  On  the  road  to  Augusta,  Mr.  Andrews 
told  the  witness  that  prisoner  had  been  to  his  house  and  ap- 
jdied  for  a  room;  that  ho  did  not  want  Fuch  a  sot  about  liim ; 
that  Stokes  had  told  him  he  was  annoyed  by  Hill.  Ilonlj 
and  others ;  has  known  prisonet"  from  a  boy ;  has  never  known 
him  to  offer  personal  violence  to  any  l)o<ly.  Prisoner  has 
been  intemperate  from  a  boy,  except  a  few  months. 

Cro6S-«xan)]ned :  Is  certain  it  was  Hill,  Ilonly  and  others 
that  Mr.  Andrews  told  witness,  Stokes  paid  were  annoying 
liim;  conversation  took  place  some  months  previous  to  the 
killing. 

N.  G.  Barksdale:  Stokes  has  always  boon  considered  a 
peaceable  man;  has  known  him  from  boyhood;  S tokos  is 
abont  40;  has  never  known  him  ^ilty  of  any  violonco. 

Wm.  Andrews  re-called:  Had  a  conversation  with  John 
Stokes,  on  the  Monday  after  homicide  happened;  asked  liim 
hew  accident  occurred ;  he  said  Ma  and  Pa  had  boon  fjuarroHinp 
ever  since  Sam  Hill  was  over  there,  and  that  cousin  Jr^nee 
Henly's  name  was  not  named — but  Mrs.  Stokes  said,  if  you 
knew  what  Stokes  has  been  saying  about  you,  you  would  not 
stand  it;  Stokes  said  I  have  not  said  a  word  about  him.  and 
if  he  had  said  anything  about  him  he  would  not  deny  it:- 
Mrs.  Stokes  said  that  Stokes  had  said  tliat  Henly  ohjirged 
2j^  dollars  for  making  a  coffin  for  old  man  Wiseman,  who  died 
at  HenlyNs  house,  and  had  kept  the  balance  of  the  money. 
Henly  said  it  is  not  so  Stokes,  and  you  know  it — and  if  yoa^ 
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will  go  to  the  road  with  me,  I  irill  give  you  a  thrashing, 
Wiseman  was  sick,  uid  died  at  Henl;*B.  John  Stokes  said 
he  heard  prisoner  say  to  Henly,  if  he  was  going  to  give  him 
a  whipping,  he  was  ready;  Ilenly  replied,  go  to  the  big  road, 
ke  'would  not  fight  him  in  his  yard.  John  Stokes  said  be  got 
up  and  sat  on  his  bed  at  the  windbw ;  Ilenly  went  out  of  the 
^ate*— his  father  behind  him,  and  Dent  ne^t.  Dent  stopped 
to  shut  the  gate ;  after  getting  out  of  the  gate  a -few  steps,  iie 
llooped,  as  if  he  had  dropped  something ;  picked  it  np ;  step- 
ped a  few  steps  a  little  farther,  and  stmek  Henly  over  the 
right  shoulder,  and  Henly  fell ;  prisoner  stooped  down  after- 
wards— whether  it  was  to  pull  the  knife  out,  or  to  look  at  the 
wound,  he  could  not  say.  ; 

Isaiah  T.  Willis:  Had  a  conversation  with  John  Stokes 
Uk  the  Sunday  after  the  homicide,  when  lie  said  he  kiad  never 
seen  anything  amiss  between  James  Henly  and  his  step- 
mother. *     .' 

N.  G.  Barksdale  :  Is  acquainted  with  the  general  repuia- 
tfon  of  Wm.  Andrews  in  the  vicinity  where  he  livos;  from 
'tfiat  reputation,  would  question  it. 

Wm.  Cadk:  Has  been  long  acquainted- with  Wm.  Aniircws; 
from  his  knowledge  of  him,  would  believe  him  on  his  oath. 

Cross-examined :  Has  contributed  to  this  prosecution. 

F.  E.  Smith  :  Is  acquainted  witli  Wm.  Andrews ;  fi*om  his 
knowledge  of  his  reputation,  would  believe  him  on  bis  oath; 
kss  contributed  to  this  prosecutimi. 

Wm.  House  :  Knows  Wm.  Andrews,  (knows  nothing  very 
/ftod  about  his  character) ;  have  not  contributed  to  this  proee- 
eiition,  but  expects  to  doit;  would  believe  him  on  his  oatk 
*,  in  a  Court  of  justice. 

When  Wm.  Andrews  was  offered  to  be  sworn  on  behalf  of 
ihe  State,  Counsel  for  prisoner  objecteil  to  his  being  intr^* 
duced  as  a  witness,  on  the  ground  that  the  list  of  witnessetf 
ftirnished  to  the  defendant  by  the  Solicitor  for  the  State,  in-' 
<;lttded  only  the  two  witnesses  strdrn  before  the  Grand  Jury, 
and  Dr.  Walton  substituted  for  Dr.  Whitlock,  who  had  de^ 
^^artcd  this  life ;  and  that  no  notice  of  the  said  Andrews  be-^ 
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ing  expected  to  be  introduced  as  a  witnesB  in  this  case  had 
erer  been  given  to  the  defendant  or  his  Goonsel. 

The  Court  over-ruled  the  objection,  and  Counsel  for  de- 
fendant excepted. 

Wm.  House,  introduced  by  the  State  to  sustain  the  charac- 
ter of  Wm.  Andrews,  in  an&wer  to  the  usual  question,  as- to 
character  for  truth  and  veracity,  answered,  that  '^  he  know$ 
BOthing  very  bad  about  his  character."  Counsel  for  defondr 
•at  proposed  to  ask  him,  **  Have  you  never  heani  anj-thing 
Twy  bad  against  his  character." 

The  Court  ruleii  out  the  question,  because  it  was  not  con- 
fined to  his  character  for  truth  and  veracity,  and  defendant 
excepted. 

Afterwards,  on  motion  of  the  Counsel  for  the  State,  tlie 
Court  struck  out  the  testimony  of  House,  that  *'  lio  knows 
nothing  very  bad  about  his  character."  To  whioh  decision, 
defendant's  Counsel  excepted,  because  said  evidence  was  le^ 

After  the  defendant  had  introduced  his  Icstirtiony,  the  Court 
charged  the  Jury  as  follows  : 

CIIAftG-E. 

"Gentlemen  of  the  Jury — tlie  law  having  made  the  Jury 
the  judges  of  the  law,  as  well  as  the  fact,  I  would  prefer  to 
decline  charging  you  altogether;  for  it  seems  inconsistent 
that  I  should  propound  the  law  when  you  are  at  liberty  to 
disregard  the  Court.  Yet^  so  it  is,  while  it  is  my  duty  to 
.give  you  in  charge  the  law,  you  are  at  liberty  to  abide,  or  not, 
by  the  Court's  exposition  of  the  same.  The  Court,  therefore, 
win  say  but  little  to  you  in  the  way  of  charge,  as  you  are 
judges  of  the  law  as  well  as  the  fact.  I  will  read  to  you  the 
law  which,  I  think,  most  relevant  to  the  case,  and  read  it  de- 
liberately. The  Court  then  read  to  the  Jury  the  following 
sections  of  the  fourth  division  of  the  Penal  God,e:  two^  fhrre^ 
/iter,  sir  J  aeven^  twelve^  thirteen^  fotirteen^  fifteen  and  sixteenj 
and  proceeded  a*  follows : 
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If  it  is  satisfactorilj  proven  to  you  that  the  prisoner  slev 
the  deceased,  Henlj,  the  next  inquiry  is,  has  the  offence  beea 
reduced  to  an  offence  lower  than  murder  by  the  proof?  To 
make  the  homicide  murder,  it  must  have  been  copimittedwith 
malice  aforethought,  express  or  implied.  It  is  for  you^  to 
judge,  from  the  evidence,  whether  there  are  any  circumstances 
.proven  to  show  express  malice.  If  no  express  malice  has 
^been  proven,  then  you  may  believe  and  find  implied  malice.- 
^^  you  are  satisfied  that  the  homicide  was  committed  without 
considerable  provocation,  and  that  all  the  circumstances  show 
a^  malignant  and  abandoned  heart,  you  can  find  that  it  waa 
instigated  by  implied  malice. 

I  deem  it  necessary  only  to  examine  whether  the  offence 
has  been  reduced  to  voluntary  manslaughter  or  to  justifiable 
homicide.  The  offence  could  not  be  reduced  to  voluntary 
manslaughter  by  any  provocation  of  words  or  threats ;  th^ra 
must  have  been  some  assault  by  Henly  on  the  prisoner,  of 
an  attempt,  by  Henly,  to  commit  a  serious  personal  injury,  on 
him,  to  reduce  the  crime  from  murder  to  manslaughter. 

The  Court  is  of  opinion  that  jealousy  was  npt  a  su^cien 
provocation  to  reduce  the  homicide  to  manslaughter.     Upon 
this  subject  we  must  speak  in  t^e  language  of  the  law,  and 
not  from  the  promptings  of  our  feelings. 

To  ascertain  whether  the  homicide  be  justifiable,  the  Court 
deems  it  necessary  only  to  inquire  whether  it  was  committed 
in  self-defence  ?  And  to  make  the  homicide  justifiable  on 
this  ground,  you  should  |;>elieve  that  the  killing  was  absolute- 
ly necessary  to  prevent  the  injury  apprehended  from  the  de- 
ceased. If  you  bclieVe  the  prisoner  could  have  prevented  in- 
jury to  himself  by  declining  to  fight  with  deceased,  and  that 
the  latter  was  not  the  assailant,  then  the  offence  is  not  jus- 
tifiable homicide.  You  mast  bear  in^mind  £he  distinction  be- 
tween slaying  to  prevent  an  injury,  and  slaying  in  revenge  of 
an  injury.     The  former  may  justify  when  the  latter  will  notj 

The  Court  is  of  opinion,  that  if  the  prisoner  slew  the  de- 
ceased on  account  of  jealousy,  the  case  does  not  stand  upon 
the  footing  of  reason  and  justice  that  will  reduce  the  killiag. 
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fiom  HmrdBT  tp  justifiBble  homicide.  Neither  is  the  Coart  of 
opimon  that  it  is  yamtiBMe  on  account  of  self-defence,  upon 
the  fo<itiiig  of  reason  and  justice,  nnless  the  Jury  shall  be  of 
q^inioB  that  die  danger  to  prisoner  was  so  urgent  and  press* 
ipg,  at  ike  time  of  the  killing,  that,  in  order  to  save  his,  the 
jfwmer*'B  life,  the  killing  of  Ilenly  was  absolutely  necessary. 
It  waa  not  justiSu.bl'e  to  slay  deceased  from  a  dread  or  sua* 
pieionthathe  would  commit  adultery  with  prisoner's  wife... 
If  he  had  endeavored  to  enter  the  hou^e  for  that  purpose,'  * 
agaioBt  the  consent  of  prisoner^  he  might  have  been  resisted 
st  the  aaerifice  of  his  life. 

*  K  you  find  the  prisoner  guilty  of  manslaughter  you  must 
say  irfiether  it  ia  yoluntary  or  involuntary,  because  the  pon- 
idbment  is  different. 

The  Court  has  been  requested,  iii  writing,  by  prisoner's 
Oounsel,  to  charge : 

"That  if  the  Jury  believes,  from  the  evidence,  that  this 
ease  stands  upon  the  same  footing  of  reason  and  justice  as 
those  enumerated  in  the  4th  division  of  the  Penal  Code,  the 
homicide  is  justifiable/* 

'The  Court  charges  the  above  to  be  true,  with  these  tnodifi- 
cations :  » 

lit.  That  as  regards  self-defence,  it  is  provided  for  under 
the  said  4th  division,  and  is  these  enumerated  and  met  by 
what  the  Court  has  already  charged. 

2d.  As  regards  intercourse  with  prisoner's  wife,  the  Court 
W,  of  opinion  that  it  would  not  have  been  justifiable  to  slay 
deceased  because  of  previous  or  apprehended  future  adultery ; 
but  if  deceased  had  been  about  to  enter  the  house  of  prisoner 
against  his  consent,  to  commit  adultery  or  rape,  that  would 
fall  upon  the  samt  footing  of  reason  and  justice  as  those  ca- 
ses enumerated  in  the  said  4th  division  in  the  Penal  Code. 

To  which  charge  the  defendant's  Counsel  excepted — 
Ist.  That  the  Court  erred  in  charging  that  there  must  havb 
been  some  assault,  by  Henly,  on  the  prisoner,  or  an  attempt^ 
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hy  Henly,  to  commit  a  serious  personiil  injury  on  Idm,  to  Si- 
duce  the  cringe  from  murder  to  manslaughter.  .  . 

2d.  That  the  Court  erred  in  charging,  '^  that  tlie  Court  is  oi 
opinion  that  jealousy  was  not  a  sufficient  provocation  to  re- 
duce the  homicide  to  manslaughter — ^upon  this  subject  nfl 
must  speak  in  the  language  of  thq,  law,  and  not  from  tbi 
promptings  of  our  feelings." 

3d.  That  the  Court  erred  in  charging,  ^^  I  deem  it  nececb 
*^~«ary  only  to  examine  whether  the  offence  has  been  rcduceii 
to  voluntary  manslaughter  or  justifiable  homicide;"  thereby 
excluding  from  the  Jui*y  the  question  as  to  involuntitry  mani- 
slaughter^  and  expressing,  thereby,  an  opinion*  on  the  evi- 
dence. 

4th.  That  the  Court  erred  in  charging,  that  ^^  to  ascertiw 
whether  the  homicide  be  justifiable,  the  Coui't  deems  it  ne- 
cessary only  to  inquire  whether  it  was  committed  in  self-dQ^ 
fence.'* 

5tb.  That  the  Court  erred  in  charging,  "that  slaying  ii^ 
revenge- of  an  injury  cannot,  in  any  event,  justify  a  homicide.'^ 

6th.  The  Court  erred  in  charging,  that  if  the 'deceased  wi# 
not  the  assailant,  "then  the  offence  is  not  justifiable  homi* 
cide." 

7th.  Because  fhe  Court  erred  in  charging,  that  "  neither 
is  the  Court  of  oj|)inion  that  it  is  justifiable  on  account  of  setf* 
defence,  upon  the  footing  of  reason  and  justice,  unless  tfe 
,  Jury  should  be  of  opinion  that  the  danger  to  prisoner  was  se 
urgent  and  pressing  at  the  time  of  the  killing,  that  in  order 
to  save  his,  the  prisoner's  life,  the  killing  of  Hcnly  was  alh 
solutely  necessary. 

8th.  That  the  Court  orred  in  charging,  "  that  it  -was  not 
justifiable  to  slay  deceased  from  a  dread  oissuspiciou  that  he 
would  commit  adultery  with  prisoner's  wife — if  he  had  en- 
deavored to  enter  the  house  for  that  purpose,  against  the 
consent  of  prisoner,  he  might  have  been  resisted  at  the  sacri^ 
ficeoflife." 

And  to  which  refusal  to  charge,  in  the  words  requested  bf: 
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defeadutA  CouumI,  apd  tQ  the  charge  as  ^ven^  CoubwI  f& 
defendant  ex<;epted,  on  thi^  follQwiog  grounda: 

lat.  BeQauae  the  Court  en'od.  in  not  giving  the  pharge  re- 
lineated,.  without  modificationB. 

2d.  Beqaiisc  the  modificationa  of  law,  as  given  bj  fUtd 
Court)  were  iUegaL 

3d..  Because  tlie  Court  eired  in  charging  th&t  the  re<|ue8t 
ofpriaonerwaa  truCi  witb  these  modifications:  First,  Th^|| 
as  regarded  self-defenoe,  it  is  provided  for  under  said  fouraP 
division,  and  is  there  enumerated  and  met  by  what  the'Conrt 
1^  already  charged.  Secopdly,  As  regards  intercourse  with 
prisoner's  wife,  the. Court  Is  of  opinion  that  it  would  not  hare 
been  justifiable  to  slay  deceased  because  of  previous  or  appre* 
bended  future  adultery ;  but  if  deceased  had  been  about  to 
enter  the  house  .of  .prisoner  against  his  consent,  to  commit 
ailultiery  or  rape,  that  would  fall  upon  the  same  footing  of 
raaaou. and  justices  those  cases  enumerated  in  the  fourth 
division  of  the  Penal  Code. 

The  Jury  then  retired  and  found  a  verdict  of  '^guilty." 

A  new  trial  ivas  moved,  on  the  ground  that  the  verdict 
was  contrary  to  the  law  and  evidence ;  and  also,  on  the  sey- 
eral  alleged  errors  exceed  to  as  above. 

The  Court  refused  a  new  trial,  ai^d  defendant's  Counsel 
excepted. 

On  these  several  exceptions,  error  has  been  assigned. 

TooMfiS ;  T.  R.  R.  Cobb,  for  plaintiff  in  error. 

Sol.  Gbn'l  Weems;  BAiUfETT,  for  the  State. 

By  the  C<nirt. — BE^'^•ING  J.  delivering  the  opinion. 

A  part  of  the  charge  of  the  Court  complained  of,  was  as 
follows:  *' There  must  have  been  some  assault  by  Henly  on 
the  prisoner,  or  an  attcuipt  by  Henly  to  commit  a  pcrioua 
personal  injury  on  him,  to  reduce  the  crime  from  murder  to 
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manBlaaghter/'  According  to  tlns^  no  casie  of  homidde 
be  a  case  of  manslaugbter,  unlcfss  it  he  one  in  wliich  thd  pei^ 
son  killing  was  first  assaulted  by  the  person  killedi  Accord* 
ing  to  this,  therefore,  if,  in  a  sadden  fight,  without  weaponA, 
and  one  entered  into  with  equal  wiilmgness  by  both  paities, 
the  party  who  happens  to  give  the  first  blow  kill  the  other; 
or,  if  a  husband,  taking  a  man  in  the  act  of  adultery  >with  his 
irife  instantly  kill  him,  the  homicide  cannot  be  ma^shttigh- 
ter,  but  must  be  murder. 

Is  this  law? 

If  it  is,  it  murt  be  for  the  reason  that  it  is  made  law  by  the* 
seventh  section  of  the  fourth  division  of  the  Pfenal  Code,  which 
is  in  these  words:  "In  all  cases  of  voluntary  mMislaughteir,* 
there  must  be  some  actual  assault  upon  the  person  killing,  or 
an  attempt  by  the  person  killed  to  commit  a  serious  persmml 
iiyury  on  the  person  killing,  l^rdvocation^by  ^ords,  threats^ 
menaces  or  contemptuous  gestures,  shall  in  no  case  be  stiffi- 
ctent  to  free  the  person  killing  from  the  guilt  and  crime  Of 
murder.  The  killing  must  be  fhe  result; of  that  sudden,  tie- 
lent  impulse  of  passion  supposed  tol6e  irresistible ;  for  if  there 
should  appear  to  have  been  an  interval  between  the  assault 
or  provocation  given,  and  the  homicide, 'suflldent  foi'the  rmte 
^f  reason  and  humanity  to  be  heard,  the  killing  shall  be  at- 
tributed to  deliberate  revenge,  and  punished  as  murdw.".  • 

Does  this  section  make  the  charge  law,  and  put  the  cases 
aforesaid  out  of  the  class  manslaughter  into  the  class  mur- 
der? 

irit  puts  those  cases  out  of  the  class  manslaughter,  it  must, 
of  necessity,  put  tlicm  either  into  the  class  murder  or  into  the 
class  justifiable  homicide;  for  there  can  be  no  case  of  homi- 
cide wliich  does  not  fall  into  one  or  another  of  these  three 
classes.  "  Homicide  ia  the  killing  of  a  human  being  of  any 
age  or  sex,  and  k  of  three  kinds:  murder,  manslaughter  and 
justifiable  homicide."  {Code,)  According  to  the  Court  be- 
low, the  section  puts  them  into  the  class  iiinrder.  * 

But  that  class  will  not  receive  them  unless  forced  to  do  it, 
for  they  are  Ciiscs  unaccompjinieJ  by  malice  ;  and  malice  is 
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Ae  diBtrngweking  mark  of  all  easM  of  homicide  that  are  mur- 
der. Thaj'are  eaaas  in  irU«h  i»  inanting  a  *^  deliberate  in- 
tenti<m*'  to  take  life— «aeb  a  ^^  deliberate  intention"  as  ^^ia 
maniiiBOted  by  external  ciiemnstanoes  capable  of  proof." 
Therefore^  they  are  eaaee  free  from  €wpre$9  malice.  They 
ure  caaee,  in  respe^st  to  neither  of  which  ean  it  be  eaid  that 
it  ia  a  ease  '^  where  no  conBiderable  provocation  appears,  and 
where  all  the  circamatancea  of  the  kilUng  show  an  abandon^ 
tod  maUgnant  hearts"  Therefore,  Ihoy  aro  caaea  free  from 
implied  maUce.    (Cbde,  4th  Div.) 

Theae  eaaea,  therefore,  cannot  be'  g€i  into  the  claaa  mnr- 
4er,  without  tiie  doing  of  great  yiolenoe  to  tho  definition  of 
^BMorder* 

Neiiker  can  they  be  goC  into  the  elaaa  jnatifiable  homicide, 
without  the  doing  of  o^aHy  great  yiolenee  to  tho  law  defin- 
mg  or  d^ignating  joatiliablo  homicide. 

*WIiat  tben  ?  Shalt  we  exclude  these  cases  from  crery  one 
of  ike  tkree  eksses  of  homicide  ?  That  cannot  be,  for  the 
law  says  tbat  every  ease^  of  homicide  is  to  be  iaclnded  in  boom 
tme  of  these  classes. 

In  someone  of  the  above  classes,  thep,  we  have  to  include  the 
cases.  Which  shall  it  be  ?  Manifestly,  that  class  into  wbidi 
the  eases  will. go  most  easily — will  go  by  the  nse  of  least  fore# 
And  that  one  is  manslaughter.  The  dffiniti<m  of  manslaugh- 
ter is  such,  tbat  if  it  stood  alone,  the  class  manslaughter  woidd 
receive  them  readily — without  having  in  the  least  to  be  forced. 
^*  Manslaughter  is  the  unlawful  killing  of  a  human  creature 
without  mifice,  either  express  or  implied,  and  without  any 
tnixture  of  deliberation  whatever."  (€W«,  4tth  Div.)  This 
is  Hot  tme  of  the  definition  of  murder,  or  the  definitions  of 
justifiably  homicide.  To  make  the  definitions  of  those  two 
fknarn  of  homicide  such  that  they  would  receive  these  casea^ 
would  be  to  so  change  them  as  to  destroy  their  characteristica. 
It  ia  true,  the  definition  of  manslaughter  does  not  stand  alone*  • 
It  is  accompanied  by  the  said  seventh  section,  which  declarea, 
that  ^^In  all  cases  of  voluntary  manslaughter,  there  must  be 
some  actual  assault  iqM>n  the  person  killing,"  iae^    But  it  re- 
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quires  a  less  degree  of  force  to  let  the  definition  control  this 
gfptioa  than: to  let tbifi  section  control*  the  definition;  for  if 
we  let  the  section  control  the  definition,  we  have  also  to  let  jt 
control  another  definitioift-*-tluit  of  murder ;  and  so  to  control 
tkat  definition  as  to  make  it  say,  that  there  may  be  oases  of 
murder  without,  malice.  .        . 

[1.].  The  result- is,  that  these  cuises  have  to  be  considered, 
•not  cases  of  murder,  but  cases  of  \x)luntAry  raan slaughter. 
Afid,  if  that  be  true  of  these  eases,  then  it  may  be  laid  down 
as  a  rule,  tliat  no  case  of  homicide  can  be  a  case  of  murder, 
if  it  is  not  accomponied  by  malice,  either  express  or  implied ; 
and  th.^  every  case  of  homicide*  jqot  so  ac<$ompanied,  is,  not- 
withstanding the  said  seventh  section,  a  case  of  manslaughter, 
unless  it  be  a  case  of  justifiable  bomicidc. 

Is  that  section,  then,  to  Iiave  no  effect  ?  By  no.  means. 
It  is  to  be  used  to  help  us  arrive  at  what  is  in^licc^^ implied 
.qialice.  '^  Malice  shall  be  implied  where  no  'considerable 
jpirovocation  appears,  juid  where  all  the  circumstances  of  the 
JpUij[ig  shovtau  abandoned  and  malignant  heart."  And  that 
section  says:  '"Provocation  by  words,  threats,  menaces  or 
^ntemptuous  gestures,  shall,  in  no  case,  be  sufiicient  to  free 
the  person  killing  from  the  guilt  and  crime xjf  murder."  Xkis 
^  as  m,UQh  as  to  say,  that  provocation  by  ^' words,"  &c^  is  not 
^^considerable  provocation";  and  that  if  life  be  taken  in  con- 
fiequence  of  such  provocation,  it  will  be  taken  under  circum^ 
It&^ces  which  will  '^show  an  abandoned  and  malignant  heart.* ^ 
la  sliort,  it  is  as  much  as  to  say,  that  notwithstanding  any 
•^evocation  by  "words,"  (fcc.  malice  shall  be  implied. 

I  incline,  very  much,  to  think  that  the  true  meaning  of  this 
seventh  section  is  this,  vise  in  all  cases  of  homicide,  in  wJiich 
,the  provocation  is  but  '' v.ords,"  Ac.  the  offence  shall  not  h% 
;reduced  frem  murder  to  ui:iii.slaughtcr  ;  .in  all  caseaof  Ivomi* 
Ciide,  where  the  provocation  is  '^  some-actual  assault,"  the  of*^ 
►  fonoe  may  be  reduced  from  murder  to*  manslaughter,  if  there 
is  m,t  a  sufficient  cooling  time  between  tlio  assanlt  and  th« 
killing.  This,  1  incline  to  think,  is  the  true  meaning  and  th# 
.^hoio  meaning.     1  cannot  think  the  Mction  was  intended  to 
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affect  cases,  in  which  the  provocation  was  neither  **  words,** 
'tc.  nor"  some  actual  a^ault/* — was  intended  to  affect  the  ease, 
for  example,  of  the  man  whose  provocation  is  an  act  of  adul- 
tery with  his  wife,  committed  under  liis  own  eyes.      (4  Black. 
f  W  192.) 

If  what  has  heen  said  is  true,  it  follows  that  the  Court  be- 
■ov,  in  charging  the  Jury  that  '*  There  must  have  been  some 
•^s«.«ault  by  Henly  on  the  prisoner,  or  an  attcm])t,  l)y  Ilenly, 
^o  commit  a  serious  personal  injury  on  linn,  to  reduce  the 
^•rime  from  murder  to  manslaughter,"  stated  the  rule  too 
l>roadly,  and  that  the  Court  should  rather  have  charged  the 
Jnry,  that  although  there  might  have  heen  no  ns.sault  com- 
mitted by  Ilenly  tui  Stokes ;  yet,  if  Stokes  had  other  and 
very  great  provocation  from  Ilenly,  such  provocation  as  that 
which  a  man  has  who  takes  anotlier  in  the  act  of  adultery 
irith  his'wife ;  and  if  all  the  circumstances  of  the  killing 
showed  tliat  ho  acted  froirt  a  sudden,  violent  heat  of  passion, 
occasioned  by  such  provocation,  and  not  from  the  i»rompting8 
of  an  abandoned  and  malignant  heart,  of  all  which  tliey  must 
judge  from  the  evidence,  then  the  homicide  v>oii1d  ho  no  more 
than  nianslaugliter. 

The  Court  held,  that  to  impeach  a  witness  on  the  score  of 
cWracter  or  reputation,  it  is  necessary  that  the  examination 
be  confined  to  his  "  character  for  truth  and  veracity." 

[2.J  In  riullijiH  f*u  Eviihiuu*,  1,  20i,  it  is  said  that  "  The 
regular  jno^le  of  e-vamiuing  into  general  character,  is  to  in- 
quire of  the  witnesses  whether  they  have  the  means  of  know- 
ing tl:e  f«:rn)er  witness's  general  cliaracter:  and  whether,* 
from  such  kuowlcdge,  they  would  l)elicve  him  on  his  oathV" 
With  Phillips  agree  Stupk^ie,  {Stark.  I^\  IJ^-,)  Greenleaf, 
[Green.  Ju\  Sec.  4G1,)  and  Cowen  &  Hill  {Cow.  rf-  IlilV*^ 
Kotos  to  PhilL  Kl\  iintf.  r>.Sl,)  as  uljro  doco  the  case  of  Ilex.  m. 
BUphciii,  (4  (hrr,  jf  P.  :}n2.) 

\Vc  think  th;.t  tlic  Nveight  of  authority  is  with  Phillips  ;  and 
therefore,  that  the  rule,  as  laid  down  by  ilie  Court,  is  too  nar- 
row. 
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Wherefore,  it  seems  to  us,  that  under  the  New  Trial  Act  of 
1854,  a  new  trial  ought  to  be  granted*. 


No.  6. — Charles  C.  Beall  et.al.  plaintiffs  in  error,  t?«.  A. 
E.  Cochran,  administrator,  &c,  defendant  in  error. 

[1.]  A  suit  was  brought  agalnit  t)ie  SherHTand  his  tvo  •oreties,  oa  hit  tA" 
diU  bond.  On  the  fint  trial,  jadgmenliras  recorered  against  all  thiw. 
The  Sb^rifT  appealed  under  the  Ad  of  1S39,  the  sureties  neglectiDg  or  b»- 
fusing  to  do  so.  On  the  £nal  trial,  the  Sheriff  was  acquitted  from  MK^h- 
ability  on  account  of  his  al^^^ged  misconduct :  MiH  that  the  first  jodfOMnl 
could  not  be  enforced  against  the  sureties. 

Illegality,  in  Wilkinson  Siqperior  Court  Beeision  (j 
Judge  Hardbscak,  October  Tera^  1854. 

Suit  was  brought  bj  A.  E.  Cochran,  as  adminiatcilori 
ke.  against  Solomon  B.  Murphey,  Sheriff,  aujl  the  anretiai 
on  his  bond,  on  an  alleged  misfeasance,  in  demanding  mud  tm^ 
king  more  costs  than  the  law  allowed.  On  the  finsi  trial, 
there  was  a  recovery  by  the  plaintiff  below*  Murphej,  the 
principal,  alone  appealed.  Upon  the  appeal  trial,  a  rerliO^ 
was  rendered  in  his  favor ;  execution  was  issued  on  the  lint 
verdict,  and  judgment  against  the  sureties,  who  had  not  ap- 
pealed. An  affidavit  of  illegality  was  filed,  on  the  grovifl 
that  the  sureties  were  relieved  by  the  final  judgment  relieviflg 
their  principal.  The  Court  below  dSfonissed  the  illegalitji  ami 
this  decision  is  assigned  as  error. 

Jko.  C.  Bower,  for  plaintiff  in  error. 

A.  B.  CocHEAX,  for  defendant  kk  error. 
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By  ikm  Cbicrf •— -Lumpkin^  J.  delivering  the  opimon. 

[I.3  Ought  the  stiretieB  to  pay  the  money  recovered  on  th« 
first  judgment  ?  andbecaoseof  that  judgment?    To  state  the 
case  free  from  all  embarrlMsment  growing  out  of  the  Act  of 
18S9,  {CoW%  Dig.  500,)  authoriiing  one  of  several  parties, 
plaintiff  or  defendant,  to  appeal,  and  which  urgently  demands 
legislative  explanation  and  amendment,,  as  was  made  manifest 
in  Sull  V9.  CHa$$,  (1  Ketty,  475) ;  and  AlltMon  vs.  Ohaffin 
and  another^  (8  Ga.  B.  880,)  and  other  decisions  of  this 
Court — suppose  the  fmit  had  been  brought  separately  in  this 
case,  against  the  Sheriff  and  each  of  the  sureites — and  this 
could  have  beedi.done,  the  bond  being  joint  and  several— Bjnd  ' 
suppose  judgments  had  been  recovered  against  each  of  the 
sureties  on  account  of  the  alleged  misconduct  of  the  prin- 
cipal ;  and  then,  on  the  trial  against  the  Sheriff,  he  should 
have  been  acquitted  of  all  delinquency — ^is  it  possible  that 
Equity  would  not  relieve  the.  sureties  by  injunction,  against 
the  payment  of  the  judgments  against  them  V     If  it  would 
not,  there- would,  unquestionably,  be  a  most  signal  and  la- 
mentable failure  of  justice  in  such  a  case.     Sureties  made  to 
respond  for  the  default  of  their  principal,  of  which  he  was 
never  guilty  I    They  mulcted,  perhaps,  in  the  entire  penalty 
of  the  bond,  and  he  diHchargod  from  all  liability,  leaving 
them,  of  course,  »without  the  right  of  recourse  over  against 
their  principal  for  contribution ! 

It  is  said  Courts  make  precedents.  We  disclaim  ftU  such 
preteiision.  It  is  nevertheless  true,  that  all  precedents  had 
a  beginning ;  and  if  none  can  be  found  for  this  case,  it  is  be- 
cause, under  our  peculiar  Statutes  regulating  the  relation  of 
principal  and  surety,  and  the  rights  of  the  latter,  resulting 
from  that  relationship,  aftej'  as  well  as  befoj'e  judgment,  the 
case,  itself,  is  one  sui  generis. 

Whether  the  Act  of  1799  authorized  a  suit  against  the 
sureties  on  a  Sheriff's  bond,  for  any  default  or  niiscouduct  in 
his  office,  anterior  to  a  recovery  against  tho  principal,  I  will 
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QOt  discuss.  Certain  it  is,  that  no  action  can  be  brought 
until  au  order  be  paased  for  that  purpoee,  on  the  appUoaiion 
-of  the  party  aggrieved.  The  showing  for  this  purpose,  if  not 
required  to  bo  made  on  affidavit,  should  be  more  special  thaii 
it  has  been.  It  would  save  much  trouble  and  ezpeuBe  jto- 
sureties— it  might  have  prevented- thi9  case.. 


No.  7. — Jemima  Hall,  caveator,  &c.  plaintiff  in  error,  t;«.  ^^ 
RAH  Hall,  defendant  in  error. 

[1.]  hy  the  words  credible  witnevet,  in  the  Statute  of  Fraads,  eos^itflMl  wi^ 
nesses  are  to  be  underslpod;  and  a  will  may  be  pronounced  lor,  though  the 
attesting  witnesses  depose  to  4fhe  incapacity  of  the' deceased. 

Ijl,"]  When  explaining  the  sense  in  which  the  ternr  credible  tHtneiset  i3  to  be 
understood,  it  is  not  error  in.the  Court,  by  way  of  illustration,  to  say  tlMt 
the  will  may  be  set  np  by  other  witnesses,  because  the  subscritHag  witneii 
es  ''may  swear  iaUely,  or  may  believe  more  capacity  required  than  is  iite> 
cssar}'." 

[3.]  When  it  appears  by  the  certificate  of  the  subscribing  ^ritnesses,  and  by 
their  evidence  on  oath,  that  a  will  was  attested  in  the  presence  of  the  t«|ta- 
tor,  this  U  prima  facie  evidence  of  the  fact,  and  sh<Ai!d  be  held  sufficifldt^ 
unless  controverted  by  definite  evidence. 

[4.]  A  testator  has  testamentary  capacity,  though  in  a  sinking  and  djiit 
state,  if,  when  his  attention  is  aroused  to  the  making  of  his  will,  hit  mM 
acts  definitely,  and  with,  discriminating  judgment ;  if  he  knows  the  contents- 
of  what  is  written  as  his  will,  comprehends  his  relations  to  his  family  and 
connexions,  theirs  to  him,  the  nature  of  his  estate,  and  disposes  ofthesaift^* 
with  understanding  and  reason. 

Caveat  on  appeal,  in  Hancock  Superior  Court.  Tried  h^ 
fore  Judge  Andrews,  October  Term,  1854. 

This  was  a  question  of  devvsavit  vel  non^  upon  a  paper  pro- 
pounded as  the  will  of  Daniel  Hall,  deceased.  The  fint- 
clause  gave  his  wife  one  half  of.  his  real  estate;  the  m^tand 
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^t%  hn  eamin  Samuel  UaU  $1,000;  iho  third  promUd 
jAat  what  he  gave  hk  wife  was  daring  her  life,  and  r.t  -her 
dea^,  to  dispose  of  as  she  pleased^  The  next  item — ^'  I  leare 
die  other  part ;  that  is,  the  remainder,  to  be  equall j  dirided 
among  my  nearest  relatives.*'  The  next  was  an  attestation 
danse.  Then  follows,  ^^I  mean  to  be  nnderstood  mj  real 
and  pecsonal  estate  both  indnded  in  the  al)ove  disposition  of 
ay  property)  that  is,  all  I  possetss,  in  any  wise,  after  the  pay-^ 
ment  of  my  jost  debts.  I  mean  by  the  torm  X  have  used 
above,  to-wit :  my  nearest  relatives — my  nearest  blood  rela* 
tives.  The  last  item  appointed  executors.  Attested  by  J» 
Btone,  Hcsekiah  Rogers  and  B.  F.  Green. 

On  the  triaU  J.  Sto^e  testified,  fhat  he  was  the  attending 
physician,  and  witnesBt^d  the  will,  about  24  hours  before  hia^ 
death.     He  was  importuned  by  Sarah  Hall  to  go  and  nsk  hinl 
if  he  did  not  waiit  to  make  a  will.     Witness  asked  h'm,  anS 
he  said  nothing,  but  appeared  ciireless  and  indifferent.     Their 
spoke  to  him  of  the  shortness  and  uncertainty  of  Kfe.  and  toM 
Um,  if  he  wanted  to  make  a  will,  he  Was  ready  to  write -U. 
After  a  while  he  said  he  had  been  thinking  of  making  Onei. 
I  (witness)  asked  what  he  wanted  written.     Ho  said  he  want- 
ed his  wife  to  hare  half  of  his  real  estate.     After  I  wrote  thia 
he  went  to  sleep,  apparently  in  a  comitose  state.     After  much 
difficulty,  he  said  'he  wanted  f  1.000  left  to  his  namesake^ 
Samuel   Hall.     When  that  was   written,   ho  dropped  inti> 
the  same  state  of  stupor.     Th^  said,  ho  wanted  his  two  sis- 
ters to  have  the  balance.     After  the  will  was  written,  Sarah 
Hall  requested  mc  to  go  and  ask  what  ho  meant  by  the  term 
real  estate.     He  was  in  the  same  state  of  stupor,  and  made 
no  answer.     I  told  liim  it  did  not  comprehend  negroes.     I 
asked  him  again.     He  still  made  no  answer.     He  seemed  to 
be  trying  to  understand.     I  asked  him  if  half  of  all  his  estate- 
▼as  what    he  meant?     He  answered,  "yes,  that's  what  I 
mean.*'     He  seemed,  when  aroused,  to  be  in  his  proper  mind. 
I  wrote  it  as  he-  directed,  and  made  the  correction  as  he  di«- 

vob.  xrm.-^ 
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tvetod.  Known  patients,  in  oomitose  state,  to  be  in  their 
right  mind  when  aroused.  Sarah  BLall  was  nibbing  his  head, 
apparently,  to  keep  him  awiUce,  when  I  asked  the  iSrst  qnes* 
tion.  She  said,  *^  Sammy  make  your  will  as  you  please*  Do 
you  want  your  property  you  give  to  your  wife  to  go  to  your 
folks  or  her's  at  her  death  ?  Would  you  not  rather  it  should 
go  to  your  folks  ?**  He  said,  ^*  she  has  helped  me  to  make  the 
property  and  saye  it,  and  I  want  ber  to  have  one  half."  She 
asked  him  again,  and  he  did  not  answer.  I  asked,  then,  do 
jou  want  the  property,  after  her  death,  to  go  to  your  folks, 
or  do  you  want  her  to  do  as  she  pleases  ?  He  said,  ^^  That's 
what  I  want.*'  She  asked  him  to  let  her  portion  include  a 
certain  negro.  He  said- "No— lot  them  all  go  together.*' 
I  understood  her  to  maan  that  it  should  be  a  component  part 
of  her  sliarc.  There  wore  no  other  attempts  to  influence  him. 
fiis  disoaso  was  a  slow  typhoid  fever.  In  the  last  stages,,  pa- 
tients sleep  a  great  deaL  Did  not  converse  a  great  deal  with 
j|pm.  No  0^0  sujggostcd  the  name  of  his  cousin.  When 
aroused,  he  did  nob  use  an  idle  word.  His  answers  to  ques- 
tions were  seemingly  rational.  To  test  his  capacity,  I  asked 
him  how  long  he  had  been  siek  ?  He  studied  some  time  and 
replied,  four  weeks  next  Friday.  This  was  right.  I  read 
the  will  to  him  as  I  wrote  it,  by  item,  but  I  did.  not  read  it 
over  to  him  as  a  wholes  As  I  read  it,  he  seemed  tacitly  to 
admit  it.    I  do  not  remember  his  saying  so. 

Cross-examination :  I  was  sitting  in  the  parlor  when  Sarah 
Hall  came  to  me  and  said — as  Mrs.  Hall  (the  wife)  is  out,  go 
and  see  him  and  try  to  got  him  to  make  a  will,  if  he  is  not 
too  far  gone«  She  importuned  ^e.  .  I  saw  no  undutiful  coy- 
duct  Oil  tho  part  of  his  wife.  He  was  sinking,  and  I  was 
■  stimulating  him  with  brandy  and  laudanum.  He  would  ne- 
Ter  have  thought  of  making  a  will,  probably,  had  I  not. sug- 
gested it.  I  do  not  consider  him  of  sound  mind  and.dispos- 
ing  memory,  in  the  fullest  extent  of  that  term.  When  me 
oeased  putting  questions  to  him  he  ceased,  apparently,  to  care 
anything  about  it.  I  doubt  whether  he  would  have  any  re- 
collection of  the  will,  had  he  gotten  well.     I  am  not  certaiai 
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liat  that  when  he  signed  his  name,  after  making  the  *'  11"  he 
stopped  till  he  was  tohl  the  next  letter.  Doubted  whether, 
in  his  palmiest  days,  he  knew  the  meaning  of  irfl  istate. 
When  he  signed  his  name,  made  some  observation  about  its 
being  badly  done. 

Hezekiaii  Rooers,  another  subscrii)ing  witness,  thought 
his  mind  very  weak ;  did  not  think  he  was  of  sufiicii'Jit  mind 
to  wake  a  will.  Did  not  hear  the  will  read,  nor  hear  him 
say  a  word  at  that  time;  was  his  overseer;  asked  l.im  v.liat 
Aust  be  done  ?  Said,  "  Tell  the  negroes  to  wash  their  fices 
and  hands  and  go  to  grubbing  the  field.**  "\Vc  wanted  some 
grubbing  done. 

R.  F.  Green,  the  other  subscribing  witness,  did  not  th'nk 
Urn  of  sufficient  mind  to  make  a  will.  He  is  the  nephew  of 
Mrs.  Hall,  aiid  lives  with  her  still,  and  does  not  know  whether 
she  Urill  charge  him  board. 

Anna  Devekeaux  :  Heard  Mrs.  Hall,  a  few  hours  before 
the  will  was  written,  say  that  Mr.  Hall  was  better,  that  he 
had  been  in  his  senses  all  the  time  of  his  sickness.  Testator 
knew  her  and  spoke  to  her ;  when  she  went  in,  several  neigh- 
bors came  in  and  he  knew  them  also.  He  looked  like  a  dy- 
ing man — very  weak ;  directed  that  three  witnesses  and  a 
Justice  of  the  Peace  be  sent  for,  before  he  signed  the  will ; 
thought  him  to  be  hi  his  sound  mind. 

Matilda  Hall:  Saw  testator  the  day  he  made  his  will; 
tlunks  he  was  of  sound  and  disposing  mind ;  knew  every  one 
And  spoke  rationally;  heard  him  tell  Dr.  Stone  that  the  will 
was  right;  she  is  mother  of  one  of  the  legatees. 

William  Hall  :  Present  when  the  will  was  made ;  thought 
him  of  sound  mind ;  he  knew  and  spoke  to  witness.  Dr. 
Stone  aeked  him  who  he  wanted  as  executors  ?  He  said  his 
asters  NancJy  and  Sally.  Dr.  Stone  toH  him  he  ought  to 
have  a  man.  He  then  called  "witness  and  asked  him  if  he 
would  be  executor.  He  is  father  of  Samuel  H.  Hall,  a  lega- 
tee. 

E.  W.  Brown:  Samuel  Hall  got  no  property  by  his  'Wjfo; 
he  got  several  negroes  from  his  father.   '  The  Court  charged 
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the  Jury,  among  other  things,  "  that  the  word  credible  irtt- 
nesses  used  in  the  Statute  of  Frauds,  does  not  mean  that  aH 
the  witnesses  are  to  be  believed ;  but  that  they  are  not  to  be 
idiots  or  lunatics,  or  persons  convicted  of  crime.'*  This 
charge  is  assigned  as  error. 

Also,  ^^  That  a  will  may  be  proven  and  will  be  valid,  though 
the  witness  may  swear  to  the  incapacity  of  the  testator ;  thai 
the  witnesses  may  swear  falsely,  or  they-  may  believe  more 
capacity  is  required  than  the  law  holds  to  be  necessary ;  bat 
if  sufficiently  proven  by  other  evidence,' the  will  will  be  set 
up." 

This  charge  is  assigned  as  error. 

A  motion  wfts  made  for  a  new  trial  on  the  ground,  among 
otiiers,  that  the  verdict  was  against  the  law  and  the  cvideiMa 
GQke  motion  was  refused,  auid  this  is  assi^ed  as.  crr6r* 

Other  exceptions  were  filed,  but  abandoned  in  Hhb  Ooufl. 

Kjbnan  ;  R.  M.  Johnston;  for  plaintiff. 

L*  STBPHKN9,  for  defendant. 

By  the  Court, — STiUiy£6,  J.  delivering  the  <>piniQn.       *  ^ 

[1.}  The  meaning  of  the  Statute  of  Frauds,  in  requiring  a 
will  to  be  attested  by  three  or  more  eredibU  untne^seiy  according 
to  the  charge  of  the  Court  below,  was  not  that  the  same  ww 
to  be  established  only  by  these  mtnessed,  and  eould  not.H 
fet  up  by  other  testimony,  but  was,  that  the  witnesses  were 
not  to  be  idiots,  lunatics  or  persons  convicted  of  crime;  If 
this  construction  be  taken  in  connection  with  the  coi^ezti 
with  the  whole  ease,  it  is  not  erroneous*.  The  language  used 
in  ootifining  the  exception  ^  ^^  idiots,  lunatics  or  persons  coft* 
victed  of  crime/'  may  have  been  too  restricted;  but  it  was 
plunly  employed  by  way  of  illustration.  The  meaning  clear- 
ly was,  that  the  word  tredihle  was  used  in  the  sense  of  cmn- 
j^e^/i^;  that  the  Irill  might  be  proven,  therefore,  by  teatiao- 
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nj  oppoBed  to  that  of  the  Bubscribing  witnesses.  In  this 
sense,  we  tUnk  the  Jury  must  have  understood  the  chatge ; 
and  in  this  sense,  it  was  oorrect. 

We  know  that  there  has  been  some  dispute  upon  this  sab* 
ject;  bpt  the  better  opinion  is  as  we  state  it. 

^^  A  will  may  be  pronounced  for  though  1)oth  the  attesting 
witn^sea  depose  to  the  ineapacity  of  the  deceased."  I^eBre- 
tifH  t»«,  Fletcher^  (2  Hogg,  o58.) 

"*"  By  credible  witnesses  in  the  Statute  of  Frauds,  competent 
witnesses  are  to  be  understood."  Amorg  tw.  Fellows j  (6 
Ma$$.  219.) 

[2.]  Exception  is  also  taken  to  the  following  cliarge  of  the 
Court :  ^^  A  will  may  be  proven  and  will  be  valid  though  the 
witneases  may  swear  to  the  incapacity  of  tlie  testator.  Tlie 
witnesses  may  swear  falsely,  or  they  may  believe  more  capac- 
ity to  be  required  than  the  law  holds  to  be  necessary.  But 
if  suf&ciently  proven  by  the  evidence,  the  will  should  be  set 
up." 

It  was  ul'ged  that  the  Court  here  put  emphasis  upon  the 
fact,  that  the  subscribing  witnesses  might  swear  falsely,  and 
8aid  nothing  as  to  the  possibility  of  the  other  witnesses  swear* 
ing  falsely — thus  unfairly  leaving  the  Jury  to  infer  that  the 
attesting  witnesses  in  this  case  had  sworn  falsely. 

It  is,  to  our  minds,  very  plain,  that  the  Court  used  these 
words  also  in  illustration.  Besides,  the  proposition  was  put 
Id  the  alternative.  The  witnesses  *^may  swear  falsely"  he 
laid,  or  they  ^'  may  believe  more  capacity  required  than  the 
kw  holds  to  bo  necessary."  And  he  referred  to  these  as 
things,  one  of  which  might  exist,  as  a  reason  why  the  will 
ihould  be  pronounced  for,  though  tliC  attesting  witnesses  had 
Bworn  to  the  incapacity  of  the  testator. 

We  see  nothing  unfair  or  improper  in  the  charge,  as  it  is 
thus  presented  by  the  record. 

[3.]  It  was  argued,  that  the  Court  also  erred  in  not  grant- 
ing a  new  trial,  because  the  verdict  was  contrary  to  evidence, 
in  this:  that  there  was  no  legal  presence  of  the  testator,  at 
th(  Ume  the  will  was  attested  by  the  witnetwes;  inasmuch  as 
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(H  was  insistecl)  he  had  relapsed  into  insensibility  before  the 
tane  was  signed  by  them. 

This  point  was  not  made  in  the  proceedings  before  the  Court 
below,  and  does  not  appear  in  the  assignment  of  errors. 
Regularly,  therefore,  it  ought  not  to  be  urged  before  us.  But 
we  will  deal  Avith  it  more  closely. 

The  prima  facie  proof  is,  that  this  instalment  was  legally 
signed  by  the  witnesses  in  the  presence  of  the  testator ;  for 
the  attesting  witnesses  so  certify  by  tlieir  attciMiation,  amd  so 
swear  in  the  evidence  which  they-have  given.  If  this  is neg^ 
atived,  it  should  be  by  clear  and  definite  contradiction.  This 
does  not  appear*  in  the  record ;  bat  resort  is  had  to  vague  and 
indirect  inference.  In  consideration  of  the  testimony,  as  it 
is  presented  by  the  record,  the  only  legitimate  inference 
therefrom,  in  our  opinion,  is,  that  the  attestation  and  signing 
of  the  witnesses  occurred  when  the  testator  had  been  aroused 
to  consciousness  for  the  purpose  of  having  his  will  executed. 

[4.]  We  see  nothing  in  the  evidence  to  authorize  the  con- 
elttsion,  that  the  will  was  obtained  by  improper  importunity, 
or  that  the  testator  was  not  of  disposing  mind  and  memory. 
Nor  can  we  agree,  that  what  he  said  on  the  occasion  ^^  sounds 
in  folly."  That  which  may  appear  unreasonable  is  suscepti- 
ble of  explanation ;  and  taking  all  the  circumstances  into  con- 
nderation,  we  think  the  Jury  did  what  was  right  in  sustaining 
the  will. 

Though  very  ill — ^though  in  a  sinking  and  dying  condition, 
yet,  it  appears  to  us  that  what  time  his  attention  was  aroused 
and  given  to  the  purpose  of  making  his  will,  his  mind  acted 
definitely,  and  with  discriminating  judgment.  It  is  clear, 
that  he  knew  the  contents  of  what  was  written  as  his  will  by 
Dr.  Stone ;  he  showed  by  what  he  said  and  directed,  that  hi$' 
eoDiprehendcd  his  relative  situation  to  his  family  and  connex* 
ions,  their  relations  to  him  and  claims  upon  him ;  that  before 
the  will  was  finally  executed,  his  mind  acted  upon  and  under- 
stood the  nature  of  the  estate  ho  was  conveying,  and  that  h^ 
disposed  of  the  same  with  understanding  and  with  reason. 
These  are  decisive  tests  of  sufficient  testamentary  capacity^ 
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337.) 

Let  the  judgment  be  affirmetl. 


^0.  8. — James  H,  Rbykolbs  et  ah  plaintiffs  in  error^  tt. 
James  Lofton  et  al.  Justices  of  the  Inferior  Court,  k^. 
defendants  in  error. 

• 
[1.]  Hie  Juttices  of  the  Inferior  CourU  of  the  several  couaties,  have  no  pow- 
er, under  the  Act  of  1821,  to  }ery,  for^coantj  purposes,  *'  a  tax  eztraordinitrj 
of  the  general' StsCe  tax/*  until  after  such  a  tax  has  been  recommended  by 
two-thirds  of  the  Grand  Jorj  of  their  counties  respectiToIj ;  and  if,  beftiro 
snch  rocommendation,  anj  bo£d  be  taken  bj  such  Justices  from  the  Tax 
Collectori  for  the  due  collection  of  the  tax,  the  bond  is  void,  as  are  alio  anj 
legal  proceedings  founded  on  the  bond. 

Illegality,  in  Elbert  Superior  Court.  Decided  by  Judge 
Andrews,  September  Term,  1854. 

The  Justices  of  the  Inferior  Court  of  Elbert  County  issued 
an  execution  against  the^ax  Collector  and. his  sureties,  on  a 
bond  given  for  the  eoUection  and  payment  of  the  county  tax 
f<nr  the  year  1846.  An  affidavit  of  illegality  was  filed  on  va- 
rious grounds-— and  among  others,  on  the  ground  that  the 
tax  levied  was  for  62|  per  cent,  upon  the  State  tax,  when  the 
Statute  of  1821  limited  the  tax  to  50  per  cent. ;  and  that  the 
hvj  was  made  by  the  Court  without  the  previous  recommen- 
dation of  the  Grand  Jury,  as  required  by  that  Act.  The 
Court  below  held  the  CoUeotor  and  hia  sureties  liable,  in  tUs 
proeeeding,  for  the  tax^  up  to  the  amount  of  50  per  cent,  and 
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for  all  the  extra  12^  per  eont.  actually  cbllected.  *  This  de- 
cision is  assigned  as  error.        •     , 

Various  other  exceptions -were  filed,  not  considiored  and 
determined  by  the  Supreme  Court. 

VanDuzbr;  TpoMBS,  for  plaintiff  in  error. 

T.  W.  Thomas;  T.  R.  R.  Cobb,  for  defendant. 

By  the  Court. — Bbnning,  J.  delivering  the  opinion. 

[1 J  Did  the  Justices  of  the  Inferior  Court  have  power  to 
levy  this  tax,  in  the  absence  6f  a  reeoDfimendation  of  the  tax 
t)y  two-thirds  of  the  Grand  Jury? 

The  first  and  second  sections  of  the  Act  of  1821,  "  to  au- 
thorize the  Justices  of  .the  Inferior  Court  of  the  several  coun- 
ties in  this  Staie  to  levy  extraordinary  taxe^  for  county  pur- 
poses," are  as  follows : 

^'From  and  after  the  passing  of  this  Act,  the  Justices  of 
the  Inferior  Court  of  the  respecti^'e  counties  in  this  Sta^i  or 
any  throe  of  the  Bench  of  Justices  of  the  said  Court,  in  any 
county,  shall  have  power,  whenever  in  their  opinion  the  exi- 
gencies of  their  respe*ctive  coutities  may  so  require,*  to  levy 
upon  the  inhabitants  of  any  county  in  which  the  said  Justicoi 
may  reside,  a  tax  extraordinary  of  the  general  State  tax,  and 
shall  be  authorised  to  have  the  same  collected  by  the  Tax 
Collector,  for  any  county  in  which*  such  tax  may  be  levied  by 
them :  PromAedj  that  nodiing  herein  contained  shaU  be  con- 
strued to  authorise  the  Justices,  as  aforesaid,  to  order  any  levy 
which  shall  exceed  fifty  per  centum  on  the  general  State  t^x 
annually.*' 

^^  Sec.  2.  No  extraordinary  tax  shall  be  levied  and  coUeotr 
ed  by  the  Inferior  Courts,  as  by  this  Act  contemplated,  un- 
less two-thirds  of  the  Grand  Jury  of  the  county  ahall  first 
recommend  the  same  at  a  regular  term  of  Ute  Superior 
Oottrt" 
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He  tax  in  this  cam  was  ^^a  tax  extraordinarj  of  the  gea-^ 
era!  State  tax."  If,  therefore,  the  Justices  had  power  to 
levy  it,  that  power  must  have  heen  derived  from  this  Act,  for 
there  exists  no  other  Act  from  which  ft  could  be  derived. 
The  Act  of  1834,  {Pamphlet j  284,)is  for  building  a  jail ;  and 
tbereforc,  that  Act,  even  if  not  by  tlll^«  time  functus  officio^  is 
not  an  ^et  from  which,  the  power  could  be  derived. 

And,  in  the  opinion  of  tliia  Court,  the  power  could  LOt  be 
derived  frorii  this  Act.  In  the  opinion  of  this  Court,  the  re- 
commendation of  a  tax  by  two-thirds  of  the  Grand  Jury  must 
fiT9t  be  made  before  the  power  in  the  Justices  of  the  Inferior 
to  levy  the  tix  can  erigt.  Tlie  Court  cannot  sec  how  to  put 
on  the  Act  a  construction  that  would  justify  any  other  opin- 
.  ion. 

And  if  the  Justices  had  no  power  to  levy  the  tax,  it  follows, 
of  neces^ty,  that  any  attempt  to  le\y  it  was  illegal  and  void. 
Any  judgment  rendered  by  a  Court  not  having  power  to  ren- 
der it,  is  void  for  all  purposes.  (11  0-a,  i?.  465.)  And  if 
the  Sheriff  execute  such  a  judgment,  he  is  a  trespasser.  Case 
of  the  Mar^aUeay  (10  R.  76.)  Brotcn  vs.  Compton,  (8  T. 
B.  424.) 

It  foUows,  in  this  case,  that  the  bond  was  void ;  and  if  the 
bond  was  void,  then  all  the  proceedings  on  the  bond  were 
ilso  void. 

The  opinion  of  the  Court  being,  on  this  question  of  power 
in  the  Justices  such  as  it  is,  renders  it  unnecessary  to  notice 
the  other  points  in  the  case. 
There  ought  to  be  a  new  trial. 


fsaiXfiib*T 
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Ifo.  9. — Samuel  LiNDSEY  et  al.  plaintiffs  in  error,  v%.  Alex- 
ander D.  HuNjER,  defendant  in  error. 

p.]  The  withdrairal  df  the  debtor's  ^hedule  from  the  Clerk's  office,  bj  tke 
Attorncj,  immediateljr  after  it  is  filed,  and  its  dete^itioti  in  his  costodj  untU 
the  sitting  of  the  Coart  to  which  it  \s  reiumable,  may  be  a  good  gronod 
for  continuing  the  caase ;  it  is  not  snfficient  to  authedte  tlie  imprisolitnent 
of  the  debtor,  bo  fraudulent  intent  being  imputed  to  the  parties. 

[3.  J  A  sehednle,  with^he  oath  of  the  inscdvent  debtoi  appended,  "that  hi 
has  no  property,  or  effects,  of  any  kind  wJiatever,  OKcept.as  excepted  in  ^th^ 
oath  prescribed  by  law  for  insolvent  debtors/'  is  sufficient 

Mandamus.  Elbert  Superior  Court,  September  Term,  1^54.  - 
decision  bj  Judge  Astdbews. 

'  .  ■    •  •     •    , 

Arexandet  D.  Hunter  beipg  arrested  on.  a  ca.  ^a.^ave  bond 
-for  his  appearance  at  t^e  next  term  of  the  Inferior  Court  of' 
Slbert  Count  jf  for  the  purpose  of  taking  the  b^nffitofthe 
Honest  Debtors'  Act.  Tweoty  days  before .  C^urt  Himter 
filed  in  the  Clerk's  office  a  schedule,  as  follows :  ^^  The  defend- 
ant has  no  property  or  effects  of  any  kind,  except  as  ^xeepled 
in  the  oath  prescribed  by  law  for  insolvent,  debtors/'  Tht 
day  after  this  schedule  was  filed,  the  Attorney  for  Hunter, 
by  consent  of  the  Clerk,  took  it  out  of  the  office  and  retained 
U  until  Court.  No  application  was  made  by  the  Counsel  for 
creditors  in  the  meanwhile,  for  an  inspection  of  the  Schedule. 
At  the  trial,  a  motion  was  made  to  commit  Hunter — Ist.  Be- 
cause the  schedule  was  never  filed.  2d.  Because  this  was 
not  a  proper  and  sufficient  schedule.  This  motion  was  refused, 
and  a  mandamus  was  sought  to  compel  the  Inferior  Court  to 
commit.  The  refusal  of  this  mandamus  is  the  error  assigned. 
Other  objections  were  made,  not  considered  by  this  Court. 

Vanduzer,  for  plaintiffs  in  error. 

T.  W.  Thomas,  for  defendant  in  error. 


/ 
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^y  the  Court — Lumpkix,  J.  delivering  Ac  opinion. 

Two  questions  only  need  be  considered  in  this  case :  let. 
Whether  the  schedule  was //t'tZ  in  terms  of  the  law?  and. 
2dly-  Whether  the  scliedule  was  sufficient  ? 

[1.]  The  objection  to  the  filing  is,  that  it  was  not  suffered 
to  remain  in  the  Clerk's  office^  but  was  withdrawn  by  the  At* 
tomey  of  the  debtor,  and  withheld  until  the  sitting  of  the 
Court  to  which  it  was  made  returnable.  No  fraudulent  in- 
tent is  imputed  to  the  parties ;  no  application  was  made  for 
the  paper,  either  at  the  Clerk's  office  or  to  the  Counsel.  If 
{he  schedule,  when  produced,  operated  as  a  surprise,  it  would 
have  been  good  ground  for  continuing  the  cause,  but  certain- 
ly not  for  imprisoning  the  debtor.  In  fact,  the  cause  was 
continued,  so  that  no  possible  injury  could  have  resulted  to' 
the  creditor  from  the  failure  to  leave  the  schedide  in  the 
Clerk's  office. 

[2.]  How  stands  thci  matter  upon  the  other  ground,  name<< 
ly :  the  insufficiency  of  the  schedule  ?  The  defendant  swore 
that  he  had-  ne  property  or  effects  of  any  kind,  except  as  ex- 
cepted in  the  6ath  prescribed  by  law  for  insolvent  debtors. 
Tbere  is  but  one  oath  prescribed,  by  law,  for  inftolvent  debt- 
ors ;  that  will  be  found  in  the  Act  of  1801,  {Cobb's  Dig.  880,X 
and  in  it  the  debtor  swears  that  ho  is  not  possessed  of  any 
real  or  personal  estate  whatsoever,  except  his  wearing  ap- 
parel, bedding  for  himself  and  family,  and  the  working  tools- 
or  imptements  of  his  trade  or  calling,  together  with  the  equip- 
ments of  a  militia  soldier. 

Ooald  the  Schedule  have  been  more  definite  ?  Could  not 
perjury  have  been  assigned  on  the  oath  appended  to  this 
schedule  ?  And  if  the  Credit'or  could  have  shown  that  the 
debtor  was  possessed  of  any  other  effects  than  those  men- 
tioned in  the  oath,  would  not  a  conviction  have  been  inevita- 
ble? Was  there  any  thing  to  prevent  the  creditors  from 
saggesting  fraud  or  concealment  of  any  property?    And 
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could  not  an  issue  have  been  formed  and  tried  by  a  Jurj 
upon  this  schedulp  ? 

To  our  minds,  the  case  is  clear ;  and  with  the  7th  secticH; 
of  the  4th  article  of  ^tlie  Constitution  of  the  State  before  oui 
eyes,  that  "  the  person  of  a  debtor,  where  there  is  not  a  stronj 
presumption  of  fraud,  «haU  not  be  detained  in  prison  aftei 
delivering,  bona  fide,  all  his  estate,  real  and  personal,  for  th( 
use  of  his  creditors,"  we  cannot  consent  to  see  a  citizen  de- 
prived of  his  liberty,  upon  a  mere  verbal  quibble. 


No.  10.— William  H.  Hawks,,  J)laintiff  in  errof^  vs.  Mat. 
J.  Pattqn,  defendant  in  error. 

[1.3  In  eases  of  libel  and  slander,  an  exception  is  sometimes  made  to  th( 

'  >  general  rul^,  that  witnesses  must  state  facts,  and  not  tbeir  inferences  froB 

'  them ;  and  «•  the  slander  imd  damage  consist  in  the  apprehension  of  tfa< 

hearers,  they  are  allowed  to  give  their  understanding  of  the  words  pablished 

or  gpoken.  ^ 

£2.]  If,  in  a  case  for  words,  the  pleader  adopt  the  form  suggested  bj  fhe  Ac 

of 'lS47y  he  mast  follow  that  form  without  material  variation,  so  far  at  i 

goes ;  but  the  words  set  forth  may  be  accompanied  by  such  ezplaaatocj 

allegations  or  inuendoes,  -as  serve  to  state  the  cause  of  action  distinctly. 

Case  for  li^rds,  in  Oglethorpe  Superior  Court.  Tried  be 
fcre  Judge  Ajtbrews,  October  Term,  1854. 

This  was  an  action  brought  by  Patton  against  Hawks,  foi 
dander,  under  the  Statutory  form,  upon  the  folio  wing*  wordi 
'^  Matthew  J.  Patton  forged  a  promissory  note  on  Isaac  8tcr 
ling,  and  traded  it  to  me."  Upon  the  trial,  plmntiff  prov«i 
by  a  witness  that  ^^  he  heard  Qawks  say  to  Everett,  {Grooldab] 
is  no  worse  than  some  of  his  kin,  (referring  to  plainti£ 
Patton  sold  him  a  note  on  Isaac  Sterling,  and  that  lie  pre 
scntcd  it  and  the  maker  denied  it;  that  he  spoke  to  Pi^toi 
about  it,  and  he  was  going  to  carry  it  to  Mr.  Peeplea  to  sei 
if  it  was  a  good  note.  Hawki»  said  he  ^^  believed  it  wag  1 
forged  note/'     Counsel  for  plaintiff  proposed  to  ask  tli9  wH 
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ness  what  he  undentopd  •  Hawks  to  mean  ?  De&ndaiit'4 
Counsel  objected,  the  Court  permitted  the  witneflB  to  answer, 
and  this  decision  is  assigned  as  err or^ 

The  Court  charged  the  Jury,  that  the  words  proved  eould 
not  sustain  the  declaration,  becau3c  the  action  was  for  words 
actionable  ^r.«r.  and  the  words  proyed  are  not. 

Counsel  for  plaintiff  then  moved  to  anusnd,  by  adding  an* 
otter  count,  in  the  Common  Law  form,  upon  the  words  pro- 
ven, alleging  a  colloquium,  &c.  The  Court  allowed  the  am^id- 
ment,.  and  this  deei^on  is  also  assigned  as  error. 

T.  R.^R.  CoBQ,  for  plaintiff  in  error. 

T.  W.  Thomas,  for  'defendant  in  error. 

By  the  Cfcurf.'-^tARNEi^  J.  delivering  the  opinion. 

[1.]  The  general  rule  is  well  settled,  that  a  witness  fllbit 
stale  faete,  and  net  his  inferences  from  them.  And  where 
conversations  to  which  he  has  listened  are  proper  evideifoe) 
he  must  state  the  words  used,  as  near  as  he  can  recollect 
tliem,  and  leave  the  Court  and  Jury  to  determine  the  accu- 
rate meaning  and  signification  of  these  words  unless,  indeed, 
they  be  technical  words,  or  terms  of  art.  But  in  cases  ef 
libel  and  slander,  something  of  an  exception,^  seems  to  have 
Ix^n  made  to  this  rule  ;  and  as  the  injury  done  depends  upon 
the  effect  which  the  words  have  *produced  in  the  minds  of  the 
hearers,  it  has  been  held,  that  we  can  ascertain  this  effect  only 
by  finding  what  was  their  understanding  of  the  words  used. 
If  nothing  injurious  to  tho  charactef  of  the  plaintiff  was  un- 
derstood to  have  been  said,  of  course  no  damage  to  him  ha<l 
resulted. 

This  is  said  to  be  the  reason  for  the  rule.  It  is,  perhaps, 
a  very  good  reason ;  for  whatever  may  have  been  the  under^ 
standing  of  the  witnesses  as  to  the  meaning  of  the  words  used, 
no  harm  can  come  to  the  defendant,  unless  it  be  proven  to 
the  satisfaction  of  the  Jury,  that  the  words  were  used  ma)l- 
ciouely;  that  is  to  say,  thaft  the  defendant  inUnded,^  by  the 
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Hid  of  these  words,  wrongfully  to  impute  the  cnme  in  question 
to  the  plaintiff. 

We  find  the  rule  to  which  reference  is  made  laid  down  in 
the  early  case  of  Fleetwood  vs.  Curly ^  {Sok  267,)  where  it  is 
said,  that  ''  where  words  have  two  meanings,  and  the  hearers 
understood  them  in  an  actionable  sense,  the  action  is  main- 
tamable,  for  the  slander  and  damage  consist  in  the  apprehen- 
sion of  the  hearers.'- 

In  Burton  vs.  Haywood^  (8  Mod.  24,)-tiie  Court  ftays,  that 
in  cases  of  action  for  words,  ^^  we  are  to  understand  words  in 
the  9ame  sense  as  the  hearers  understood  them ;  but  when 
words  stand  indifferent,' And  admit  df  two  interpretations,  w^ 
ought  to  construe  them  in  mitiori  sensu^''  &c. 

In  the  case  oi  Hex  vs,  Horne^  (1  Cowp,  687,)  the  Court  of 
K.  B.  held,  that  ^^  As  the  crime  of  (i  libel  ponsists  in  Qonvey- 
ing^and  impressing  injurious  reflections  upon  tlie  mind  of  the 
suJU^t;  if  the  writing  is  so  understood  by  all  yho'  read  it, 
ihs  injury  is  done  by  the  publication^  of -these,  injurious  reflee- 
tioB^  before  the  matter  comes  to  the  Jury,''  kc*  .  See,  also, 
Hubo^  vs.  Bere^ordy  (2  Camp.  512.     2  SUirh.  Ev,  461,)  , 

According  to  this  ruie,  the  Court  properly  admitted  the 
testimony  of  James. G.  Thomas. 

{2.}  After  the  case  was  submitted  to  the  Jjiry^.the  Court 
instructed  that  bodv,  that  the  words  proven  would  not  sustain, 
the  dedication.  The  Counsel  for  plaintiff  then  moved  an 
amendment,  which  was  allowed  by  tfaft.  Court ;  and  this  isias- 
signeda.s.  error. 

The  action  ha<l  been  framed  according  to  the  new  forms  in 
the  jiVct  of  1847.  The  amendment  propo^  to  strike  out  the 
words  alleged  in  the  original  declaration,  and  insert  what  is 
equivalent  to  a  colloquium^  (other  words  varying  in  terms, 
though  amounting  \*ery  much  to  the  9ame  in  impoH,  as  those 
originaDy  set  forth,)  together  with  appropriate  inuend^es* 
It  was  objected  that  this  isould  not  be  done;  that  it  was  al-- 
lowing  a  new  cause  of  action,  and  that  such  an  amendment 
could  not  properly  be  made  to  the  Statutory  form  adopted* 

It  is  our  o{UAion,  that  the  matter  .of  this  amendment  did 
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not  present  a  new  cause  of  action.  It  plainly  refers  to  the 
mme  eonversation  alladed  to  in  the  original  petition,  varies 
tbe  terms  in  which  the  w<yrds  are  stated,  bat  bj  a  coHoqnium 
md  inuendoes,  sets  forth  that  which,  being  very  much  the  same 
II  import,  was  obviously  the  same  transaction.  It  was,  there* 
hve,  a  legitimate  enbject-oiatter  fbr  an  amendment. 

We  are  also  b{  the  opinion,  that  the  Statutory  form  might, 
a  this  way,  be  amended.  And  we  do  not  agree  with  the  sug- 
jeetion,  that  the  Legislature  intended  that  this  form  should 
>e  appropriate  to  such  words  only  as  were  of  a  slanderous 
dgnification,  without  the  aid  of  a  colloquium  and  inuendoes. 
^0  think  that  the  Legislature  intended  to  do  what  was  r^a- 
lonable  mnd  sensible,  in  {urnighing  thes^  forms.  We  desire, 
n  this  spirit,  to  construe  tlie  Act  and  give  effect  to  it ;  and 
Ire  believe  thit  it  may  be  thus  made  quite  useful. 

8o  far  as  the  form  ^oes,  it  must, be  followed ;  and  tbtre 
Bust  be  no  material  variation  from  it.  But  when  the  blanks 
rhieh  it  contemplates  are  to  be  filled,  they  may  be  supplied 
rilh  such  appropriate  matter,  as  falling  within  thfe  scope  of 
he  Statutory  direction,  is  yet  fit  and  proper  to  set  forth  the 
Ause  of  action  plainly  and  distinctly. 

The  forml  which  "this  Statute  prescribes  for  thcT  action  of 
lander,  is  as- follows.:  ^^The  .petition  of  A  B  showcth,  that 
7  D  of  said  county  has  damaged  your  petitioner  in  the  sum 
>f  dollars,  by .  falsely  and  malictously  saying  of  and 

loncerning  your  petitioner,  on  the  day  of  the  following 
Use  and  malicious  words:*'  Here  following,  the  Statute  di- 
"ects  the  alleged  slanderous  words  to  bo  inserted. 

Now  why  is  it  not  Entirely  reasonable  and  proper,  that  the 
rords  should  be  then  written  with  such  explanatory  allega- 
ionB  {or  inuendoes)  as  serve  to  make  clear  and  distinct  the 
isture  of  the  injury  concerning  which  complaint  is  made  ? 
¥^  think  we  are  carrying  into  effect  the  intention  of  the 
jegislature  when  we  hold  that  this  may  be  done.  We  ar« 
ve,  that  in  so  deciding,  we  are  prescribing  a  simple  and  sen* 
Dilarule.' 

Let  the  judgmeatbe  aflirmed.    .      :    j  /j* 
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^o.  11. — John  A;  CoasujLN,  admiaiotrator,  &c  plaintiff 'Ut 
.  teror,  v«.  Hugh  J.  0<^i»eb¥>  adounistpalor,  itc.  defionditfit 
.  i&  error..  -  ,      ,  ... 


£1.]  B  gare-ftU  kis  pr«^rtj  to  fats  txe^utore^  ftr  tht  SHppori  Atid  m^iiit*- 
naoce  oCbU  famUj,  in  the  fiiet  Ustance ;  (hen  dirtied  .t!b%^  if  either  ^f  hie 
children  (who  were  sons)  should  die  after  marriage,  without  leaving  a 
child  or  children  Hying  at  the  titee,  the  wife  shpuldliave  500  dollars;  next, 

'  lie  declared  it  his  win,  that  arkis  children  should  many  er  ooipe^of  age, 
his  eYf  ootON  should  gvre  off  t&  siich  chiM  such  portion  of  hia  eetaiie  as  ht 
might  thifik.  for  the  best,  but  that  the  title  to  such  ^prtion  should  aot  be 
divested  from  his  estate,  nor  such  child  acquire  any  title  to  the  saoie;  bat 
the  property  was  to  belong  to  hts  e^tfite  6ntil  the  ycfungcst  cMl^  slioald 
marry  of  come  of  age^  and  tbeh  should  Be1>roi2gbCiBto  'the  general  fluUl 

«  .Innd  4i^id^tiaiOiig  all  his  children  equally,  share  and  share  aUke.   ,9be 

testator  further  provided,  that  if  all  his  children  ^hoa^d  die.withoui.leaTiqg 

Children  living  at  their  death,  all  his  property  should  be  made  a  poor 

'adhool  ftmd  of,  for  tbe  benefit  of  the  poor  of  P.  County.    L,  a'son  of  the 

Iniator,  died  after  lie  was  twenty*one,  Mit  before  ibe  yonhgesl  «on  had 

:  JUTMe^  or  ^as  of  age^  •  On  this  state  of  facts :  ^eld,  th^t  the  ^miniitndtK 
of  L.cou)(l  recover  no  i>ortioa  of  the  corput  of  his  share,  but  that  the  same 
.rested  in  the  survivors  of  B^s  children,  when  the  youngest  married  or 
came  of  age. 

*    In^Equity,  m  Morgah  .Superioi:  Gouft;  .  D^ciMon  o&  de- 
latirrer^  by  Judge  Hardeman,  September  Term/ 1855. 

•  The  will  of  George  L.  Bird  provided  as  follows: 

^^"Item  la^.  I  will  and  desire  that  all  my  property,  bolli 
real  and  personal^  should  be  kept  together,  under  the  man- 
agemetit  and  control  df  my  executors,  to  be  hereafter  named, 
for  the  support  and  education  of  my  family. 

Item  2(2.  I  give  to  my  executor  the  privilege  of  selKiig 
8uch  part  of  my  estate  as  may  seem  best  to  him,  either  for 
the  payment  of  my  debts  or  for  the  better  management  of 
Siy  estate. 

Mem  3<2.  Should  my  wife  Phebe  marry,  it  iS'  my  will  thai 
mj  executor  shall  furnish  her  with  a  genteel  and  comfbiidiia 
support  out  of  my  property  dttrmg  her  !iff^ 
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Bmi'4^A.  It  is  my  will,  should  any  of  xny  children  die  af- 
fliarriage,  and  without  leanng  any  child  or  children  bom 
Mid  marriage,  living  at  the  time  of  said  child's  death,  then, 
t  the  wifb  of  such  child  shall  receive  five  hundred  dollart 
a  my  estate,  and  no  more.  .  . 

Item  5th.  It  is  my  will,  that  as  my  children  should  marry 
>ecdme  of  age.  my  executor  shall  give  off  such  cUld  sHok 
tion-  of  my  estate  as  he  may  think  for  the  best,  for  the 
pose  of  managing,  and  c<m trolling^  and  deriving  the  prof- 
yr  increase  to  himself.  But  the  title  to  such  property 
11  not  be  divested  from  my  executor,  nor  such  child  He- 
re any  title  to  the  same.  But  said  profcrtj  shall  belong 
ny  estate  until  the  youngest  child  shall  marry  or  become 
^ge,  and  then  shall  be  brought  into  the  general  fund,  to  bo 
ided  among  all  my  children  equally;  shar^  and  share 

Smi  6th.  My  farther  will  and  desire  is,  that  should  all 
children  die  without  leaving  children  living  at  the  time  of 
far  death,  all  my  property  shall  be  made  a  poor  school 
d,  "  for  the  benefit  of  Putnam  County.*?  Wm.  B.  €arter 
\  appointed  executor. 

Fho  executor  refused  to  qualify,  and  an  administrator, 
b  the  win  annexed,  was  appointed.  liorenio  Bird,  ono  of 
children,  after  his  arrival  at  age,  continued  to  live  wiA 
family  until  he  died,  which  was  before  the  youngest  child 
nied  or  arrived  at  age.  ^ 

Fohn  A.  Cogburn.  as  the  administrator  of  Ziorenzo  Bird,, 
d  a  bill  against  the  administrator  de  bonis  non^  of  George 
Bird,  alleging  that  Lorenzo  Bird  contracted  a  great  many 
»tfl,  and  that  he  had  no  property  to  pay  except  his  interest 
this  estate,  and  praying  an  account  for  his  equal'  share  ot 
r^nts,  issues  and  profits  of  said  estate,  up  to  the  time  that 
youngest  ehild  arrived  at  age  or  married ;  and  that  his 
iri  of  the  c0fj>MS  of  said  estate  be  decreed  to  his  adminis- 
ter, upon  the  final  distribution. 

TOa.XTIIi-6 
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Upon  demurrer,  the  Court  held,  that  under  the  will  m 
Q%OTge  li.  Bird  •no  interest  in  the  carpus  of  the  estate '  veBted__: 

is  Lorenzo  Bird,  until  the  time  of  final  distributien ;  and  ^^''rt • 

Lorenzo  having  departed  this  life  before  the  time  for  that^^ 
distribution,  his  administrator  could  i-ocoYef  no  part  of  the^^ 
'  eOrpUM  of  the  estate. 
•  This  decillion  is  assigned  as  error. 


-AqXJ 


•J.  WixopiELiy;  T/  R%  Re  Cobb,- for  plstintiff  in  error^ 
J.  HlLL ;  Cone,  for  defendant  in  error. 

'  By  the  Court. — ^Starnbs,  J.  delivering  tho  opiiiion. 

■■'*'•  •  .  • 

■'  The  question  raised  by  this  record  is,  whebhei^'the  iitteredf,_ 
t|l  the  will  of  George  L.  Bird,  conveyed  to  his  son  Lorenio, 
Was  intended  to  vest  ia  the  latter  at  the  death  of  the  testator; 
or  net  until  the  youngest  of  his  children  should  arrive  at  age 
or  marry?  That  la  to  say :  whether  the  words  of  this  will 
pmtponed  the  vesting  of  Lorenzo "i^  share'Until  the  h&ppening^- 
of  one  of  the  things  just  staitod,  and  thus  made-  the  bequest 
eontingent  and  dependent  upon  this  event  for  its  coneuiiuna- 
tion ;  or.  whether  they  postponed  the  possession  Aerely- until 
i)ii^t  time,  but  conveyed  a  vested  interest  at  the  d^iktk  of  dle- 
testator  ? 

In  the  former  case,  the  share  of  Lorenzo  may  pass  to  the 
SfTvivor  of  George  L.  Bird's  children.  In  the  latter,  it  must 
go  to  hiB  administrator,  and  is  subject  to  the  payment  of  Ips 
dobts. 

The  proper  rule  on  this  subject,  to  be  deduced  from  wbat 
lias  been  written  and  decided,  as  well  as  from  the  diotates  of 
good  sense,  we  take  to  be  this;  If  futnrily  be  annejied  to  the 
9ulistaiice  of  the  gift,  the  vesting  is  ^nsp^nded;  bat  if  it  re- 
If^tc.to  the  time  cfpajfment  only,  the  title  vests  instantly  upon 
the  death  of  tho  testator.  {Omlow  vt.  Sauth^  1  JSq,  C.  Abr.. 
295.  Cruse  vs.  Burley,  3  P.  Wm.  20.  Sneh  vi.  Bee,  2. 
i8W*.415.     lJam.760^  .  '   — 
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'Thus,  irliere  property  is  given  by  will  to  one'wiicn he IIiaH 
attain  the  age  of  twenty-one  years;  or  at  the  age  of  twenty- 
one,  or  at  the  expiration  of  a  definite  period  from  the  tet^ts* 
tfiT*s  death,  or  when  that  person  or  another  sffaall  marry,  th& 
vesting,  itself,  and  not  merely  the  possesRion,  is  deferred,  aoA 
a  contingent  interest  is  conveyed.  If^  however,  tlie  gift 
te,  in  the  first  instance,  to  the  devisee  or  legatee,  and  is  then 
directed  to  be  paid^  at  the  age  of  twenty-one,  or  when  the 
event  spocifie<l  shall  happen,  then  the  title  to*  the  same  vests 
immediately  upon  the  death  of  the  testator. 

Accordingly,  it  has  hecn  held,  that  though  «  devise  Of 

lands  to  A  if  or  when  he  shall  attain  the  age  of  twenty-Qne 

years,  by  itself,  would  confer  a  contingent  intefeut  only;  yet, 

that  if  the  devise  bo  to  trustees  for  the  performance  of  tcsta- 

tor*8  will,  ^until  such  time  as  A  should  accomplish  his  age  of 

twenty-one  years,  and  when  he  should  coinc  to  his  ag^^ 

twenty-ene,  then  to  be  to  him,  his  heirs  an4  assigns,  forever ; 

in  such  case,  the  estate  v(}stcd  immediately  in  A,  and  ho  dying 

before  twenty-one,  the  same  passed  to  hi^  reprosentatiy^, . 

{Boreutan's  Ca$e^  3  Rep,  19.     Mansfield  vs.  I)ugard^  1  JEq. 

C.  Abr,  195.     Goodtitle  vs.  Hayward^  1  Bxirr.  228.     Doc  c{. 

Weedan  v$.  Lea,  3  Durn  ^  E.  41.     Doe  d,  Wright  vs,  Ciin^ 

dall,  9  Eizst.  400.     Doe  d.  Cadogan  vs.  Edwardy  7.     Ad*  ^ 

EIL   636.     Hamon  vs.    Qrahaniy   2    Ves.  239.     Lane .  vs. 

Goudge,  9  Ves.  225.) 

These  cases  and  many  others  which  might  be  cited,  go  upom 
the  idea  tiiat  it  was  the  intention  of  the  testator,  that  imme- 
diately upon  his  death  an  interest  in  tlie  Qstatc  conveye4 
should  vest  and  take  efiect  in  the  devisee  or  legatee,  and  that 
his  possession  only  was  postponed.  The  special  characteris- 
tic being,  that-  there  is  a  prior  interest  extending  over  the 
whole  period  for  which  the  devise  or  bequest  is  j>ostponed. 

And  the  Courts  put  their  judgments  in  all  the  cases  upon 
the  ground,  that  there  is  something  in  the  will  which  shows 
that  such  was  the  intention  of  the  testator. 

In  endeavoring  to  give  effect  to  this ,  construction,  souie 
Courts  hai^  heldy  tliat  though  a  devise  to  a  particular  pt^rson, 
if  he  diall  live  to  attain  a  particular  age,  standing  alone,  is 
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«oiklhigebt;  yet,  if  ib  be  follow^  by  a  limitation  over  in  base 
be  die  under  such  age,  the  devise  over  is  considered  explia- 
,%tory  of  the  sense  in  which  the  testator  intended  the-devi* 
lpe*s  interest  in  the  property  to  depend  on  his  attaining  the 
specified  age,  vi:&:  that  at  that  age,' it  should  become  absolute 
wd  in«iefeasible ;  the  interest  in  question  is  therefore  coA- 
atraed  to  vest  iastanter.  Doe  d,  'Sunt  v4.  Moore,  (14  JEast. 
€01.) 

The  distinction  here  is  somewhat  subtle ;  but  it  rests  upon 
the  principle,  that  unless  some  immediate  interest-  had  been 
l^onveyed  to  the  devisee,  there  would  have  been  nothing* to  jjro 
4nfer  upon  the  contingency  of  his  death  before  twenty-prie,  wd 
the  words  giving  the  devise  this  direction  have^no  meaniug. 
Thus,  it  will  be  observed,  proceediiig  upon  the  idea,  that 
there  was  a  prior  estate  extending  over  the  period  for  which 
tke  devise  was  postponed.  ^ 

It  is  well  sfettl^d,  top,  that  an  estate  may  be  conveyed  by 
win,  which  vests  immediately  upon  the  death  of  the  testiator, 
subject  to  be  divested  upon  the  happening  of  a  specified  con- 
tingency. Thus,  in  EdwarcU  vs.  Hammond,  (3  Lev.  132,) 
Inhere  A  stn^cndered  the  reversion  in  feeli)  customary  lands 
to  the  use  of  his  son  H,  and  his  heirs,  &c.,  if  it  skoikd  hop- 
fen  that  he  should  live  until  he  attained  the  qge  of  tufenty-one 
Sars;  provided  always,  and  uridfer  the  condition,  neverthe- 
»,  that  if  H  died  before  he  attained  that  age,  then,  the  p;re- 
inises  to  remain  to  A  in  fee ;  it  was  held,  that  this  was  an  im- 
Imediate  devise  to  H,  subject  to  be  defeated  upon  a  condition 
tnbsequent,  if  he  did  not  attain  the  age  of  twenty-one  years. 

•  We.  have  taken  these  principles  carefully  into  considerar 
tion  in  the  investigation  of  the  pouits  raised  upon  this  will ; 
and  in  view  of  its  whole  structure,  are  of  opinion,  either  tbst 
no  estate  vested  in  any  child  of  George  L.  Bird,  until  the 
youngest  should  come  of  age  or  marry,  or  that,  if  any  inter- 
est did  so  vest,  it  ]|fts  subject  to  be  divested  upon  the  dontin- 
gency  of  the  child  3ying  before  the  time  specified.  In  ehher 
event,  as  Lorenzo  cRed  before  the  h^ippening  of  the  qpeeiied 
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(mfSngency,  his  representfitiva  is  not  entitled  to  recover  thb 
wppi  of  his  share  in  such  estate.. 

At  the  hearing,  a  majority  of  this  Court  were  inclined  to 
HHk  that  this  testator  intended  to  give  his  property  to  his 
hQdren,  (the  child  or  children  of  any  child  who  might  depart 
lis  life  before  the  contingency  contemplated,  to  stand  in  the 
lace  of  the  parent,)  as  tenants  in.  common,  not  to  be  divided 
Qtil  the  youngest  child  come  of  age  or  marry ;  subject  to  be 
ivtsted  as  to  any  child,  by  that  child's  dying  before  the  con- 
ngency  specified,  without  leaving  issue  living  at  the  death ;  in 
hich  eyent,  his  share  should  go  to  the  survivor  or  survivors, 
xcept  the  sum  of  five  hundred  dollars,  which  should  be  paid 
>  the  widow  of  such  deceasoil  child. 

For  myself,  subsequent  consideration  has  strengthened  and 
onfirmed  the  impression,  that  the  interest  of  Lorenzo  Bird 
lever  did  vest  in  him ;  and  cannot,  therefore,  be  said  to  [have 
een  divested. 

I  think  it  evident,  from  the  whole  will,  that  the  vesting  pf 
be  interest  was  intended  to  be  postponed  until  the  youngest 
hild  should  marry  or  come  of  age ;  and  that  there  was  no  ti- 
le to  any  portion  of  the  property  in  Lorenzo,  extending  over 
\t  period  from  hi%  father  h  death  until  his  own.  Indeed,  I 
hink'that  especial  care  was  taken  by  the  testator  to  prevent 
bis  result,  and  that  appropriate  terms  were  used  by  him  for 
his  purpose.  When  such  terms  have  been  employed,  Courts 
lEve  held,  that  the  contingent  estate  will  be  supported,  and 
lave  excluded  such  a  construction  as  that  of  which  wc  have 
leen  speaking,  and  which  supports  the  immediate  vesting  of 
he  interest. 

Thus,  it  has  been  held,  'Hhat  the  rule  of  construction  under 
lonsideration,  is  also  excluded  by  a  declaration,  that  the  dev- 
see  shall  take  a  vested  interest  at  a  future  period,  as  such  a 
leclaration  obviously  carries  with  it  an  implied  negation  of 
A  earlier  period  of  vesting.*'  GlantfiUe  vs.  Qlanvilhy  (2 
Ifer.  38.)  .     » 

Now  in  the  fifth  clause  of  this  will,  when  the  testator  makes 
mmioft  that  his  executbr  shall,  in  his  discretion,  giv^  off  to 
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his  children,  as  they  may  marry  or  become  of  age,  iucb  por- 
tion of  his  estate  as  the  executor  "  may  think  for  the  best," 
for  the  purpose  of  allowing  the  child  to  manage  and  control, 
^nd  receive  the  profits  of  the  same,  he  goes  on  to  provide, 
f3iat  "  the  title  to  said  broperty  shall  not  be  divested  from  my 
executor,  nor  such  child  acquire  any  title  to  the  same ;  but  said 
property  shall  belong  to-my  estate  until  the  youngest  child  shall 
marry  or  become  of  age,"  &c.  A  declaration  of  intention 
utterly  inconsistent  with  the  idea,  that  he  intended  su/sh  in- 
terest to  vest  in  Lorenzo  immediately  upon  his  decease. 

It  is  true,  that  in  this  case,  the  testator  gave  his  p;coperty 
(to  a  trustee)  for  the  education  and  support  of  lus  family, 
from  and  after  his  death,  and  provided  that  it  might  be  given 
off,  in  the  discretion  of  his  executor,  to  his  children,  upon 
their  coming  of  age.  But  he  did  not  give  the  whole  of  this 
property  to  the  support  of  his  children.  On  the  contrary^  he 
made  provisions  for  the  support  of  his  wife  out  of  it.  And, 
in  plain  words,  he  said  that  he  did  not  intend  the  title  to  vest 
in  his  children  until  the  contingency  specified  should  happen* 

It  is  true,  too,  that  it  has  been  held,  where  property^  was 
thus  bequeathed  upon  a  future  contingency,  and  in  the  mean 
time,  the  proceeds  were  directed  to  be  applied  to  the  mainte- 
nance of  the  devisee  or  legatee,  that  th^  same  vested  imme- 
diately upon  the  testator's  death.  {Fan  nereau  vs.  FonnereaUj 
S  Atk.  645.     Kniffht  vs.  Knight^  2  Sim.  ^  Sttia.  490.) 

But  in  these  cases,  ther,e  was  nothing  in  the  will  of  the  tes- 
tator expressing  a  different  intention;  and  therefore,  the 
maintenance  was  looked  to  as  an  interest  extending  over  the 
period  for  which  the  vesting  was  postponed.  In  the  case  be- 
fore us,  the  intention  is  plainly,  expressed,  that  though  the  es- 
tate is  to  be  applied  to  the  maintenance  of  the  children,  the 
title  is  not  to  vest  in  them  until  the  contingency  -specified 
shall  happen. 

In  the  leading  cas^of  Leake  vs.  Robinson j  (2  Mer.  363,) 
where  a  testator  ga1^i«€ff tain  real  and  personal  property  te 
trustees  upon  trust,  ih  a  certain  event  to  pay  and  transfer  the 
same  unto  and  Ofnongst  all  and  every  the  brothers  and.si9Ur9 
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fRf  ihare  and  $hare  alike^  upon  Aw,  her  or  their  attaining 
ifenty-fivej  if  a  brother  or  brothen^  and  if  a  fitter  or  %iwter%^ 
ijmeh  age^  or  marriage  fvith  consent.  And  the  truBtees  were 
athorised  to  apply  the  rents,  and  profits,  and  interest,  or 
>  much  as  they  should  think  proper,  for  the  maintenance  of 
iieh  brothers  and  sisters  in  the  mean  time.  Sir  Wm.  Oranty 
I.  B.  held  that  this  was  not  a  case  in  which  the  enjoyment 
nly  was  postponed ;  the  direction  to  pay  was  the  gift,  and 
bat  gift  was  only  to  attach  to  children  who  should  attain 
irijnty-five. 

So,  iniere  a  testator  left  for  his  wife's  use  certain  fumi- 
ore,  &c.  adding,  '^  which  I  desire  may  be  distributed  among 
iff  children  on  the  youngest  attaining  twenty-one  years,  at 
iCT  and  my  executor's  discretion — such  part  being,  neverthe- 
elBfj  for  her  own  use,  as  may  be  thought  convenient : .  and  at 
ler  death,  to  be  distributed  as  above  directed."  Sir  J. 
Leach,  V.  C.  on  the  principles  above  stated,  held  that  chil- 
[ren  who  died  before  the  youngest  attained  twenty-one,  took 
10  interest.     Ford  vs.  Rawlin%y  (1  Sim.  ^  StUd.  828.) 

In  another  case,  where  a  testator  bequeathed  X1500  to 
nwtees,  the  dividends  to  be  paid  to  R,  wife  of  his  son  G,  for 
he  benefit  of  the  testator's  son,  of  herself,  and  of  their  chil- 
Iren  during  the  life  of  his  son ;  and  after  his  decease,  to  re- 
oain  in  trust  for  the  benefit  of  his  wife  and  children  during 
ler  lifetime,  if  she  remained  a  widow ;  and  at  her  decease, 
0  be  equally  divided  among  all  her  children  by  his  son  G, 
'fthey  should  have  attained  the  age  of  twenty-one  years;  but 
ihovld  any  of  them  still  be  minors,  the  share  of  such  child  or 
shildren  to  be  held  in  trust  for  them  till  twenty-one  years  of 
ige,  when  the  principal  should  be  paid  to  them,  the  dividends 
m  their  shares  being  applied,  by  the  trustees,  to  their  mainte- 
iance  while  minors;  and  in  the  event  of  R  marrying  again, 
ler  children  by  G  were  then  to  receive  their  separate  por-^ 
tions  thereby  devised,  as  they  attained  twenty-one  years,  aU 
khongh  their  mother  were  living.  Sit^Z.  Shadwell,  V.  C. 
VIS  of  opinion,  that  according  to  the  true  construction  of  the 
words  of  the  codicil,  there  was  no  gift  to  any  of  the  childrMi 
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except  those  who  attained  twenty-one.     Taylor  vi.  JBaeon^ 
{8  Sim.  100.)         ^ 

Other'cases  to  this  effect  might  be  cited,  bat  I  mnst  con^* 
tent  myself  with  the  references  I  have  made.     These  strongly 
Aupport  the  construction  which  I' place  upon  the  will. 

My  conclusion,  therefore,  is,  that  the  testator  intended  to 
convey  his  property  to  his  executor,  ia  trust,  for  the  support 
and  maintenance  of  all  his  family,  and  for  the  education  of^ 
his  children,  until  the  youngest  came  of  age  or  marrieiiy  when 
be  designed  that  the  same  should  vest  in  the  survivor  or  sur-     - 
vivors,  and  in  the  child  or  children  of  any  one  of  hiA^hildren 
iirho  might,*  before  that'time,  die,  leaving  such,  his  issue,  the 
latter  representing  his  or  their  parent,  that  if  knj  child  6f  " 
*  the  testator  should  die  without  leaving  issue,  then  nothing  of   " 
said  property  was  to  pass  to  his  heirs  or  representatives ;  but 
the  testator  gave  to  his  wife  the  sum  of  five  hundred  dollars. 
'  *  Judgment  affirmed. 
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is. — ^Wm.  Robinson  et  al.  plaintiflb  in  error,  r«,  Thv 
kRK  OF  Darien,  defendant  in  error.  TuK  Statk  oy 
K)RdiA,  plaintiff  in  error,  vs.  Tuk  Administrator  qf 
JiKS  IIOLFORD,  deceased,  defendant  in  error.  Wriqut, 
:u.  &  Co.  plaintiffs  in  error,  r«.  The  State  of  Glorou, 
Rmdant  ill  error.  The  State  of  Geok<ha,  plaintiff  in 
riJr,  r«.  The  Bank  of  Miu.eaoeville,  defetidant  in  er- 
\  The  State  of  Georgia,  plaintiff  in  error,  tu.  The 
XK  OF  IlAMjn'K({,  defendant  in  error.  The  Plakter'& 
lNK  ^d  Anothek,  plaintiffs  in  erroV,  v9.  The  State  ov 
lORuiA,  defendant  in  error.  Tm:  State  of  Georgia, 
intiff  in  error,  vh.  The  Plaktbu*s  Bankw  defendant  in 

rhe  Bank  of  Dnrirn  ii  ns  inconiorutcd  \Htli  n  cviiiini  ::t'ork  of  $1,000,000. 
dcd  into  $]0.0f)6  vharfs  of  $100  cftcta;  A.efOO  Bhtrtu  w«f«  sabtcribcd 
bf  the  State,  valued  at  ^500.000,  upOn  which  65  jier  cent,  or  $826,000 
paid  In,  prior  to  1834.  Upon  the  petition  of  the  President  and  Dirtct- 
>f  the  bank,  an  Act  wa^  passed  that  yenr,  to  extend  the  vi^nrtcr  to  the  Itt 

of  Janu.'iry,  A.  D.  1hT>&,  with  this/ircH'tw).*  ^'  Xor  shall  any  thing  be  ao 
itrned  as  tu  authorize  the  President  and  Directora  to  call  iii  an  additional 
alment  npon  the  stock  of  the- S5tate :  //W<  that  notwIthstAndiiag  tbt 
aid  capital  stock  may  be  a  trust  fnuJ,  fur  the  satL^toctivu  of  cor|M)ration 
By  jet  the  ri(;bt  tu  cull  in  the  unpaid  ini)taln:inti<  on  the  State  stock  in 
>nrieu  Bank,  was  taken  away  by  the  Act  of  lKi4. 
in  Act  to  extend  the  charter  of  a  corporation,  by  U5nge,  includes  the 
la  or  condition  upon  which  said  cxteusxou  is  grunted. 
liL unconstitutional  Act,  although  void  as  a  law.  may,  nevertheless,  op^ 
9  as  notice,  not  only  to  the  corporation  who  accept  of  it,  but  to  third 
ons.  who  act  ujion  it. 

he  debts  contiacted  witli  a  bank  iruistsomttiniej!,  of  necessity,  be  paid 
ropcrty  or  in  stock  of  the  bank  itself,  or  of  some  other  bank.     In  ei-^ 

case,  it  continues  a  part  of  the  capital  stock,  to  which  the  fftoekbeld- 
have  no  iromediate  c!aiin  ;  and  is  a  f^nd  to  which  the  creditors  of  the 
k  must  look  ftN*  payment  of  1  heir  claims  ;  and  for  the  unpaid  instal- 
ts  upon  such  stock,  the  cor|'oratioii.  and  not  the  stockholders,  Is  re- 
islbk. 

.11  reasonable  and  proper  expenditiircs  incurred  by  a  rcceirer  o.'  other 
It,  in  winding  np  the  uflfair?  of  un  inrolvcut  bank,  are  le^^timate  cbargtt 
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against  the  trust  fund,  and  should  be  allowed,  unless  shown  to  be  OTcr— 
.  charged  or  wrongfully  efaarged. 

pt]  Bjr  the  general  law  of  the  land,  as  wfXL  as  by  the  6th  section  of  the  Jlc^^ 
ofl.641,.(CoM,  139,)  the  notes  and  bonds  payable  iat  and  clisooiuited  at  an^^rf 
bank,  may  h6  yai^  in  the  bills  of  that  bank  ;-  and  thai,  U^,  ootwitfastmiidL  — 
iiig«aid  notes  6r  bonds  may  bo  transferred  to  any  ether  bank ;  and  th  ^lae 

rlgtrt  continiiesy  even  tifter  the  note  or  bond  has  l>eefi  carried  into  jndg   * 

■    «QtAit    The  notes  or  bills  of  a  bank,  which  form  fbe  coininan  eorrebcy  o~  _    r 
.  Qirculating  uiediifin  of  the  country,  should  be  protected  in  prcfbrence  tc^^ao 

tTcrr  other  class  of  debts ;  and  all  Statutes  passed'for  ikis  pur|K>8e,  ehoulc =3^ 

be  Eberull^v  constru^j  ^  et^Cuate  tills  policy. 

{f.]  The  sovereign  right  ef  the  State  to  priority  of  payment  oat  of  the  ( 
of  an  insolvent,  is  based  upon  the  Common  La:^,  and  was  adQ|^ted  b^  thc3 
Act  of  1784,- which  introducfes  into  the  Juria'prudence  of  Gtorgjathe  whol^ 
bod^  of  the  Common  Law,  not  imronslstent  if^ith  our  neyr  fratne  'aCg^Vetn — 
ment,  and  snbjpct,  of  course.  tO  legislative  modificatioa.  Jt  fs  a  whole — 
same  right;  and  as  such,  ehould  receive  the  sanction  and  approbation  oM 
ttie  Gonrts. 

1%"]  This  ngkti  of  prlorily  la  not  incopsiateat  with  the^pri^iQiplv  or  apirift  oM 
.  tor  iDslUutiofis;  but  is  necessary  for  the  protection  of  ^he  puhlic  reTenve^ 

.  f^as  to  enable  the  GovernsMnt  to  accompli  A  the.end  of  Its.  ihstilation. 

■    if  ■ 

[f  i].  It  does  not  exist  here  witli  all  the  incidents  to  |he  lo^iel  prerogatiTe* 

tf^t  in  J^itfffand.    W©  havenot  the  writ  of  protection,  ner  the  extekt,'in 

"cMef  nor  in  aid  ;  the  i^rTofitr  of  (he  State  !§«  tale  only  ta  the  distribnlBoa 

'  of  tlie  property  of  the  debtor,  requiring  the  debt  due  to  the  State  to  be  firsts 

yaid  whei«  the  indlvidaal  creditor  has  no  antecedent  lien  OTer-reackikg 

it 

[10.]  A  State,  by  becoming  a  sto^kliolder  in  a  private  corporation,  4<Me  di- 
vest itself  of  its  sovercioii  right  as  a  creditor. 

£11.}  The  StaUt  it  is  tru^  by  becoming  interested  with  others^  in  a  banking, 
corporation,  docs  not  inipart  to  that  con'OYatien  any  of  heV^privOeges  or 
prerogatives,  so  far  as  it  respccts^tbc  transactions  of  the  cotporafibn  ;  bat 
the  doctrine  goes  no  further. 

[19.]  AlthoBg^i  it  is  A  favorite  policy  with  a  Court  of  Chancery  to  4j8(ril|atc 
thie  assets  of  an  insolveut  debtor,  cgmeng  all  the  creditoie  iutripaau;  yet, 
when  a  judicial  preference  has  been  ostablished  by  theijmperior  legal  ^i- 
geocc  of  any  creditor,  that  preference  will  be  observed  in.t}ie  di5tribatM>n 
•of  the  assets. 

[13.]  Although  the  weight  of  nnthority  may  be,  tliat  in  regard  to  equUMe 
OMeitj  the  creditors,  as  between  themselves,  M-q  all  equal  and  are  to  ekam 
in  proportion ;  yet,  the  rule  is  clearly  different  as  to  l^H  mtU;  aa  Jn 

these,  the  cxecud'on  crediteni  nrc  entitled  to  a  prcferenco. 

fU.]  The  broad  and  most  sensible  distinction  between4egal  and  equitaMe 
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ili  is  this  :  the  former  can  be  rcnohed  and.  made  HuMq  t»  du*  <4^ed{tor 

legal  reiQediei);  whereas,  on  the  contrary,  t^  obtain  iK>fMiBfri<*u  «f  the 

liable  interest  of  the  debtor.  thejud^meiitcrcdUui;n)u«l  g^-into  Kt^nitj'. 

The  State  having  riMleemcd  more  tbun  one  hjiU'uC  the  outstuiuling  pijr* 

itkm  of  the  Daricn  IJiiuk,  no  further  llnbilitj'  uttiu-hes  to  her  as  a  stoclt- 

ler. 

Bank  notes,  although  fraudulently  ])ut  lAtorircuIation:  or  even  sl6leii, 

Dme  the  jirofverty  of  him  wlu)  ^'Lves- valuable  eoosidcriiti(ui*fuc'thtaf 

ing  no  knowled^  of  the  fraud  or  robber}'. 

A  party  who  proves  the  loss  of  a  bank  note,  is  entiiU'il  to  ri^^piire  of  the 

k  paynlent  of  tho  same,  provided  suitable  indemi\ity  be  tendered. 

)  appeal,  in  Baldwin  Superior  Court.     Deci^iou  hj  Jutlgc 

DEVAX.  ' 

30  following  were  the  factw  agi*ecd  on  in  tDo  Povoral  cases 
tfwerc  liear<l  togctlier : 

be  Planter's  IJank  of  tlio  State  of  Georgia  recotrrcd  k 
ment,  in  due  fomi  of  law,  in  Melnt-ftsh  Superior  Ooutt, 
jmber  Term,  1S40,  for  the  sum  of  §2S.:JI»r>  00,  with  ifi^ 
It  on  §20.000,  from  the  fii-st  day  of  April,  ISJW;  inter- 
Vt  on  ?iT.23r),  from  the  28d  day  of  Marcli,  lJs:W;  interest 
160,  from  the  2r)th  day  of  March,'  18'V.>,  an<l  interest  on 
*sidue,  31000,  from  the  Sth  day  of  Deci^mher,  1840  and 
iVo  costs.  Part  of  said  judgment,  vix :  ^T.'ii*'),  was  oii  bank 
of  the  Bank  of  Darien,  duly  ilenianded  from  the  Bank 
arien,  and  protested  for  non-payment.  Tlie  rest  of  the 
mcnt  was  on  bills  of  exchange  and  checks  of  the  Bank  of 
en,  dr^wn  on  South  Carolina  and  New  York,  and  return- 
rotested  for  non-payment.  Execution  duly  issued  on  said 
mcnt,  and  the  exccuticm  was  duly  returned  by  the  Sker- 
>f  the  Counties  of  Chatham  and  Mcintosh,  resj)ectively, 
dbana.  Returns  dated  10th  November,  1847,  and  26th 
efmbcr,  1847.  The  said  protested  bills  of  exchange  or 
jks,  so  given  by  the  Bank  of  Darien,  wore  given  in  re- 
ption  of  bank  bills  of  the  Bank  of  Darien,  presented  ac- 
ling  to  the  custom  of  banks  for  payment  by  the  Planter's 
ik,  to  the  Branch  Bank  of  the  'Bank  of  Darien  irr  Savnn- 


•  \ 

'«8  SUPBBME  COURT  0$*  GEOiRGE^:  ^ 


MbAnmi-tfr  at.  ws.  Thc'Bank  of  Darien,  Ice. 


iSie  Bank  of  the  Static  of  Georgia  recovered  a  judgmen  ^^^ 
*at  Ihe  same  Goirrt  and  Tenn  of  €ourt,  against  the  Bank  c-^^^ 
Ditfien,  for  the  gram  of  $i2i764jV(F>  "^^^  interest,  from  th       -C 
*  JiBd  day  of  July,1839,  and  the  further  sum  of  JS.OOS-jVj  wit^Eh 
'  mterest,  from  the  29th  March,  1839,  and  ?14  costs.     This     -8 
judgment  was  on  bills  of  exchange  or  checks  and  on  certificate 
«f  deposit.    The  bills  of  exchange  or  checks  were  giv^n  by  the 
Bank  of  Darien,  in  rcdemfftion  of  bank  bills  of  the  Bank  oc      f 

Darieii)  presented  according  to  the  custom  of  banks  in  Savan^ 

nah  for  payment  by  the  Bank  of  the  State  of  Georgia,  an(^E 
were  rctame<l  protested  for  non-payment.     Execution  dul^'^ 
iiBued  on  thii^  judgincnt,  and  the  execution  was  duly  returneiE 
by  the  Sheriff  of  Mcintosh  County,  26th  November,  1846,  and 
STth  Jwe,  1853<     The  B^nk  of  the  State  of  Georgia  collected 
and  received  from  the  Bank  of  Darien  part  of  said  judgment,, 
jiving  due  thereon  qu  the  8th  September,  1839,  the  princi- 
f$i  sum  of  912.764j^q'0,  with  interest  from  8th  September, 
18S9,  and  costs. 

.  The  Bank  of  Darien  chartered,  in  1818,  went  into  opera- 
:tian  April,  1819,  with  a  subscription  of  One  Hillion  of 
IloUars,  of  which  the  State  subscribed  for  half,  and  in- 
dividuals for  half.  The  first  ^*  state  of  the  bank"  of  the 
Bant  of  Darien,  shows  that  the  capital  then  paid  in  on  account 
f>f  subscriptions,  was  9228.500.  The  amount  in  specie  then 
4111  hand,  was  $100,046  jVo-  The  amount  in  bank  notes,  of 
Ihe  Bank  of  Savannah,  was  $123,592,  and  in  notes  of  banks 
of.  Augusta,  $256.  Total  specie  and<  bank  notes,  $223.'S94 
^^^.  Instalments  on  stock  were  called  in  from  time  to  time, 
to  the  amount  of  sixty-five  per  centum  ;  the  remaining  thirty*- 
five  per  centum  was  never  called  in.  The  State  of  Georgia 
paid  on  its  subscription  $325,000,  and  individuals  paid  the 
tame.  In  1834,  the  charter  of  the  Bank  of  Darien  was 
amended,  with  certain  provisions,  and  thtf  creditors  above 
named  became  such  cr^itors  in  the  year  18S9. 

On  the  10th  day  of  Dec.  1841,  the  Legislature  of  Georgia 
passed  an  Act  to  repeal  the  charter  of  the  Bank  of  Darien, 
and  to  provide  for  a  settlement  of  tb^  affaivs  of  the  said  ba^^. 
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On  the  7th  Jannary,  ]1842,  certain  stockholders  of  the  cap- 
ital stock  of  the  Bank  of  Darien,  viz ;  Richard  R.  Cuyler,. 
executor  of  P.  Gibson  and  Robert  Jackson,  protested  to  his 
Excellency,  the  Governor  of  Georgia,  against  the  said  Act  of 
1845,  and  did  refuse,  by  way  of  protest,  to  allow  the  provisions 
of  said  Act-  to  be  carried  into  effect.  The  Governor  of  {he 
State  received  that  protest,  and  on  the  15th  January,  1842, 
declined  to  respect  it,  as  shown  in  his  letter  of  that  date. 

The  original  iildividuar  subscribers  to  the  stock' of  the  Bank 
of  Danen  are  shown  in  the  written  list  attached  to  the  plea 
of  the  defendants. 

In  March^  1842,  the  Central  Bank  of  Georgia,  by  order  of 
the  Executive,  took,  possession  of  the  assets,  books  and  papers 
of  the  B^nk  of  Darien.  It  received  the  assests,  books  and 
papers  of  the  principal  Bank  of  Darien  from  the  principal 
bank;  it  received  the  Macon  branch  assets  and  books  from 
Mr.  King,  the  cashier;  tl^e  Dahlonega  assets,  and  books 
from  the  cashier  of  that  Branch ;  and  the  Central  Bank  then 
appointed  John  R.  Anderson,  an  officer,  to  wind  up  the  aifairs 
of  the  Bank  of  Darien.  Said  Anderson  gave  a  bond  to  do 
that  duty,  in  the  penalty  of  $l0.000.  Said  Anderson  had,  for 
several  years  before,  been  and  then  was,  cashier  of  the  Branch 
of  the  Bank  of  Darien  at  Milledgcville.  When  the  Central 
Bank  so  appointed  him  agent  to  wind  up  the  affairs,  it  turned 
over  to  kim  everything,  just  as  the  Central  Bank  received  it, 
appertaining  to  the  principal  bank,  the  Branch  at  Macon  and 
Branch  at  Dahlonega,  and  left  him  in  possession  of  the  pa- 
pers, books  and  assets  of  the  Branch  at  Millcgdeville,  of  whSch 
he  was  cashier. 

Schedule  Aiiereto  annexed,  shows  what  so  went,into  An- 
derson's hands,  except  a  large  sum  of  old  Millcdgeville  assets, 
which  the  stUd  John  R.  Anderson  had  receivpd  as  cashier,  blit 
had  never  eMered  into  his  books  as  cashier.  Andlarson  be- 
came a  defiuilter,  and  was  ordered,  by  the  Executive,  to  make 
ff  retim  of  hie  actings  in  relation  to  the  assets  of  the  Bank  of 
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Schcdtile  B,  hereto  annexeyd,  shows  what  Anderson  cetumed 
to  the  Central  Bank  in  1844.  Said  Anderson  collected  from 
the  said  old  Milledgevillc  assets  considerable  sums,  and  he 
pud  in  account  thereof  to  the  Central  Bank  $9..461,  during 
the  investigation  of  his  acts  as  agent. 

The  collections  which  Anderson  made,  (beside  and  beyond 
the  "said  $9,461,)  Were  as  follows :      «  .  * 

In  Gertidcates  of  Deposit  and  Checjcs  on^the^ 

Bdnk  of  Darien,  '  $21.^21  16 

In  current,  good  money,  1^922  34 

In  Darien  Bank  Notes,  '49:263  46 


•         -        872.606  96 
He  so  collected  that  amount  from  the   fol- 
lowing, items,  viz : 

Bank  Balances,  $1,446  94 

W.  B.'Wofford,  7.738  39  •  ' 

Real  Estate,'  6.227  94  • 

Discount  Line,  52.368  22 

Branch  Macen,  233  49 

Interest;,  5.321  68 


$73,386  66 

.  And  ho  turned  over  to        .  -  *         ^ 

the  Central  Bank- a  par-  .         ' 

tial  payment  at  Dahlon- 
ega^  779  70  $72,606  96 

After  the  said  Anderson  so  made  his  return  ^and  accounted 
to  the  Central  Bank  for  said  sum  of  $72,606  96,  the  Casliier 
of  the  Central  Bank  w^  intrusted  with  the  assets  of  the  j^ank 
of  Darien,  and  all  its  books  and  papers.  He  made  the  fol- 
lowing collections  from  the  assets : 

In  Darien  Bank  Notes,  $115.9i^,|i| 
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In  Certificilfte^.of  Deposit  uid  Olieoks  of  the   * 

Bank  of  Dfuien,  8.722  48 

In  onrrent,  good  funds,  88.876^5 

9158.S87  GS 

Which,  added  to  the  collections  of  J.  R.  An- 
derson, as  above,  and  tnrned  over  by  lum  to  the 
Central  B«k,'  72.606  96 


Shows  the  sum  of  $226,144  49 

as *ih^  total  collections  by  the  Central  Bank  from  the  assets 
oithe  Bank  o^  Darien,  save  Itnd  except  certain  lands  in  Mis- 
sissippi, taken  for  debt. 

.Th^Central  Bank  paid  out  t)ie  said  ctorent  funds,  amamii* 
ing  to  •38.876  &7,  as^f(dlpws: 

Paid  sundry  expenses,      $16,309  01 
Paid  John  G.  Winter, 
tbe  oldest  judgment  cred- 
itor of  the  Bank  of  Da?ri- 
en,  whose  judgments  were  • 

on  bank  billd  of  the  Bank  " 

Of  Darien,  14.483  60 

Paid  to  the  Planter's 
and  State  Banks^  on  tiCr 
cdonf  o^  their  judgments^ 

$2.7216*  .     , 

862  33 

3.088  96  $83.876' 67 

Of  the  .other  funds  collected,  (beyond  the  said  current 
li^ds^,  $S3.-876^57,)  by  the  Central  Bank,  no  part  has  b^n 
{MSd'ko  the  credHpm  above  mentioncdil  The  Cetitral  Bv^k, 
by  order  ef  the  Legislature,  burilt  and  destroyed  all  the  Da- 
iftli  Bank  URs  it  had  received,  in  any  way,  except  $26,642, 
irbteh'  in^iit  It  ttnmed  0^  to  the  Treasutm*  of  the  State^itt 
wbMe  hands  it  bow  remains.  •*"    *       ^     *  * 
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The  Darien  Bank  notes  collected  by  Anderson,  as  above, 
urere  collected  between  March,  1842,  and  May,  1844. 

^^e  Darien  Bank  notes  afterwards  collected  by  the  Cashier 
dfthe  Central  Bank,  as  above,  were  collected  in  the  follow- 
ing years : 

1844,  815.000  1845,  $60,000 

1846,  15.000  1847,  -20.000 ' 

1850,  815.939 

In  inaking  collections  from  the  assets  of  the  Bank  of  Qa- 
rien,  the  Central  Bank  received,  in  Darien  Bank  bills,  fmrn 
debtors  of  the  Bank  of  Darien,  after  judgment  obtained 
^against,  them  by  the  Bank  of  J)arien,  the  sum  of  $42,620  22, 
which  sum  of  $42,621  22  was  part  6f  the  said  $115,939,  tie- 
fore  stated,  as  collected  by  the  Cashier  of  the  Central  Bank, 
and  burnt. 

The  State  sued  Anderson's  oflBcial'bond,  as  agent,  in  Bald- 
win Superior  Court,  and  recovered 'the  penalty  of  $10.0W. 
The  Central  Bank  received  the  amount,  and  it  is  part  o^  f}ic 
said  current  funds  collected  by  it,  lis  above. 

The  bond  of  Anderson,  as  cashier  'of  the  Branch  Bank  at 
Milledgeville,  was  sued  against  him  and  his  securities  [in 
Greene  County.  Judgment  was  recovered  for  $ 
Part  of  this  judgment  was  paid  in  good  money,  and  fbrm^  part 
of  the  aforesaid  current  funds  cdllected  by  the  Centr^al  Bai^. 
The  balance  of  fhis  judgment,  $12,723,  was  received  by 'the 
Central  Bank,  imder  a  resolution  of  the  Legislature,  in  Pari- 
en  Bank  bills.  The  CentrafBank  also  received  $3.a22^\j*^ 
rept  of  real  ^estate,  in  Darien  ^ank  bills. 

The  St^te  has  acQixinied  to  the  Planter's  i^nd  Sta^  Bi^n^ 
for  the  lands  in  Mississippi;  and  the  ai^oonts  received  bj^ 
%h^e  Banks  .have  been  credited  on  their  judgm.ent^. 
w;Ihe  9aid  payments  from^  the  laxul  in  Missinedpji^ .  ^md.tke 
ViiouEts  veceived  by  ike  said  ba^kk^  pA^aaid  two  Judginevi^ 
ir«re  as  foUowp:  -   >•.  -     .*. ». 
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y^hmmry  :17th,  1«$4,        «2.728  08         . 

ADgnst  ITth,  1854,  2^950  00  ..       * 

October  20, 1854,  10.085. 56  «L^.7(»  m 

After  applying  all  the  oredits  hereinbefore  set  forth^  Af 
m  due  on  tha  said  judgment  of  the  Plantei;*s  Bank,  bein^ 
r  principal,  balance  of  interest  and  costs,  is,,  on  the,  H^ 
■rch;  1855, 

Principal,  '    $28:1306.  06 

Bal.  of  interest,  25.015  T* 

Costs,  .  •  71  86 

,'•   ,        •  ty.' 

-951.488  0^ 
id  the  sum'  due  on  the  said  judgment  of  th^  ifonk  tf -the 
Eate  of  Georgia,  being  for  principal,  balance  of  interest  aiM 
latB,  is,  on  1st  day  of  March,  1855, 

Principal,  |12.764  98 

Bal.  of  interest,  9.962.96 

•  Costs,  14  00 


$22,741  89 


The  Bank  bills,  amounting  to  (7.395,  sued  to  jtkdgmentas 
bresaidhy  the  Planter's  Bank  of  the  State  of  Georgia, 
ere,  after  judgment,  duly  sealed  up  and  delivered  to  the 
entral  Bank,  and  entered  on  its  books  as  received  by  it. 
The. Bank  of  Darien  made  a  return  of  its  condition  and  its 
ockholders,  semi-annually,  to  the  Governor,  according  to 
w.  The  last  return  made,  October,  1841,  showed  that  indS- 
duals  held  stock  to  the  amount  of  $94,195,  and  that  the 
fcate  held  stock  tq  the  amount  of  $325.000 ;  and  the  balance 
;  the  capital  stock  paid  in^  $281,855$  had  been,  before  that 
me,  redeemed  and  purchased  by  the  Bank  of  Darien,  phiely 
ikep  by  the  Bank  flrom  debtors,  in  payment  of  their  debts 
I  the  institution,  part  for  a  lot  of  land  sold  to  the  Marine  |( 
fPL.zTm-M  »       ,        , 
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Sire  Insurance  Bank  6f  the  State  of  Georgia,  and  pari  foe 
wUat  reason  is  not  known.     The  printed  return  k    to 
Mic?  in  evidence. 
On  the  25th  December,  1843,  by  joint  resolution  ofthe^ 

Veneral  Assembly,  a  commii^sioner  was  appointed  to  inyesti 

jfCte  the  affairs  t>f  the  Bank  of  Darien.  The  commisioners  i 
ported  in  May,  1844,  and  that  report  is  to  be  read  by  eithe 
party  on  the  trial.  The  printed  report  of  D.  C.  CwipbeQ,^ 
fyreetor,  under  resolution  of  December,  1847,  is  to  be  read  in— ■ 
fpdence^ 

.  !ln  1844,  Darien  Bank  bills  were  at  a  depreciation  of  60  per-^ 
qant. ;  and  they  have  been  at  a  like  or  lower  rate  ever  since^ 
Said  bills  Jbtave  been  at  a  depreciation  oyer  since  the  end  o^ 
JIIm  jrear  1841.  *  Tl^e  Central  Bank  passed  the'following  res- 
^ution,  which  appears  on  its  minutes : 

Tuesday,  Nov.  29th,  1842. 
'Board  met.     Present,  Tomlinson  Fort,  President,  Wm.  T. 
Hnnsel,  Director :  ' 

Ordered,  that  John  R.  Anderson,  the  officer  in  charge  of 
the  aesete  of  the  Bank  of  Darien,  instruct,  by  letter,  the  At- 
torneys or  agents  having  charge  of  the  collection  of  the  debts 
do^  the  Bank  of  Darien,  that  in  all  cases  of  judgment  now 
existing  or  which  may  hereafter  be  obt&ined  in  favor  of  said 
j^ank,  that  payment  will  be  required  in  specie  or  its  equiva- 
lent. , 

The  certificates  of  deposit  and  checks  on  the  Bank  of  Da 
rien,  as  'well  as  the  Bank  bills  of  the  Bank  of  Darien,  hereii 
kefore  mentioned  as  collected  by  Mr.  Anderson,  and  by  tl 
cashier  of  the  Central  Bank,  were  taken  from  debtors  in  ac 
Uement  of  the  debts  which  they  owed  to  the  !3ank  of  Daiic 
^erever  the  same  were  claimed  as  a  set-off. 

The  debt 'due  to  John  6.  Winter  on  his  said  judgme 
against  the  Bank  of  Darien^  was  paid  by  the  director  of 
Central  Bank,  under  resolution*  of  the  General  Assem 
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passed  in  December,  1847.  Payment  was  mad^,  of  princi- 
mI,  $9,002;  interest  before  judgment,  JRS,'^;'^;  interett 
tom  the  24th  August,  1840,  to  March,  1848,  ?6.»98iVo. 
rhe  judgments  of  J.  G.  Winter  were  founded  oti  bank  bills 
)f  the  Bank  of  Darien. 

In  March,  1842,  the  State  held  of  Darien  Bank  bills, 
154.180,  which  bills'  were  never  redeemed,  but  were  burnt  by 
»der  of  the  Legislature.  And  the  State  was  further  abrtfd*- 
itor  of  the  Bank  of  Darien,  in  the  suin  of  ?25.S97  ^%%,  wh!<* 
imount  has  never  been  paid. 

The  various  judgments  against  the  Bank  of  Dnricn  nfcri- 
tioned  in  Mr.  Campbeirs  said  report,  were  all  dormant  at.the 
institution  of  these  claims,  except  the  judgments  of  the  Plnn- 
Bank— of  the  Bank  of  the  State  of  Georgia — of  the  Mechanic's 
Bank,  Augusta,  and  of  the  Bank  of  Milledgeville. 

The  assets  so  delivered,  as  aforesaid,  by  the  Bank  of  Da- 
rien to  the  State,  consisted  (except  real  estate  and  rents  iiierie- 
of )  entirely  of  prominsory  notes,  bills  of  cxcliango  and  other 
choses  in  action,  and  judgments — being  debts  due  the  Bank 
of  Darien — some  running  and  some  past  due ;  and  the  amount 
hereinbefore  set  forth  as  collected,  embraced  items  of  intict- 
est  as  well  as  principal. 

Th^  Bank  of  Djirien  suspended  specie  payment  l)efore  the 
passing  of  the  Act  of  December,  1841,  repealing  the  charter. 

The  judgment  creditors,  at  the  ref|uest  of  the  Executive  of 
the  State  and  the  Central  Bank  director,  waivc^d,  without 
prejudice  to  their  claims,  their  lien  on  the  real  estate,  to  on- 
able  the  director  of  the  Central  Bank  to  sell  it  to  better  ad- 
Tftntage,  as  they  believed.  The  director  of  the  Central  Bank 
accordingly  sold  the  real  estate,  and  it  brought  the  sum  of 

•6.011, Vo. 
On  the  16th  day  of  February,  1842,  the  Bank  of  Darien 

transferred  to  the  Central  Bank  of  Georgia  3567  shares  of 

tbe  capital  stock  of  the  Bank  of  Darien.     This  is  the  stock 

which  the  Bank  of  Darien  redeemed,   as  hereinbefore   set 

farth.'    The  capital  stock  was  never  reduced,  by  the  Bank  of 

Dirien^  OB:  its  books.    Between  April,  1819,  and  17th  No- 
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vember,  18S6y  these  had  been  purchased  by  the  bank  256^3 
tAM^  as  shoWn  Jby  the*  first  r^tipr'n  oC  the  bank  to  the  Gov — ^ 
igm<^^«an4*the'  remaining  amount  x)f  stock  was  purchased  np^ 
jbetwcan.  then  and  ifae  date. of  the  Act  of  repeal.  The  Stat(^= 
of  Georgia  has  realized  nothing  on  said  redeemed  stock. 

A}1  the  remaining  assets  of  the  Bank  of  Darieil  ^re  insbl 

veo^.    Mr.  Nisbet,  the  late  Oashier  of  the  Central  Bank^^ 
•wears  that  Mr.  Campbell,  the  late  directoi*/  endeavored  tc^ 
foik^t  theiA,  but  oould  not  succeed. 

The  Bank  of  Milledgeville,  at  th^  Term  of  September, 
.}6^,  of  Baidwhi  Superior  Courts  recovered  a  judgment  in. 
4i|e  fovxn  of  law^  against  the  Bank  of  Darien,  for  the  sum  of 
4^^10,.with  interest  from  the  1st  day  of  April,  1842,-  and 
.Ikirteen^doUars  And  .twelve  cents  costs.  This  recovery  was 
om  bank  bills  of  the  Bank  Of  Parien  duly  demanded,'  and  a 
<d^ar  scheme  of  the  same  is,  apparent  on  the  riscord.  "Upon 
^e  rendition  of  ithe  verdict,  Mir.  Day,  one  of  the  plaintiff's 
JUtompjBj,  (by  f rder  of  Co]f}rt,  as  Mr.  Day  swears,  to  the 
k^,o{  iiis  recollection,.)  marked  on  the  face  of  the  bank  bills, 
}^  in  judgta^nt,'*  sealed  them  up  in  an  eavelope  and  deposited 
^ena  m  the  .Clerk's  office  with  the  Clerk.  Mr.  Day  swears, 
dliitt  the  bank  bills  fiave  never  been,  to  his  knowledge,  with- 
^rawii  from  thjcr  Clerk's  office ;  that  he  has  seen  the  package 
of  bai\k  hiUs  in  the  Clerk's*  office  sin6e  judgment  wa»  ren- 
•dlered ;  that  William  Steele,  the  then-  Clerk,  asked  Mr.  Day 
wJhat  sliould  be  done  with;  the  package,  and- that  Mr.  Day  told 
hifn  they  were  a  part  of  the  record  in  the  case.  Mn  t^illiam 
8tee}^,  late  .Clerk  of  Baldwin  Superior*  Court,  left  the  papers 
and  |MMikage  of  baftk  notes  in  the  office  when'  he  Ceased  to  be 
•Clerk..  The  package  of  bank  notes,  on  sealrch,  cannot  be 
lonmd  in  the  Clerk's  office. 

.  And  the  Bai^k  of  Mille4geville,  at^  the  September  Tetm  6t 
Baldwin  Superior  Courts  1843,  recovered  a  judgment  againitt 
the  Bank  of  Daricn,  ^r  9852}Vo,'iwith  interest  from  25lii 
^ptcm]i»er,  1839,  and  thiiteen  dollars  and  twelve  cents  costs. 
Thiff  recovery  was  for  the  collection  of  a  notc^  .made  by  At 
Bank  of  Darien  oa  aecduat  oi  tbe  A«ik  of  M^edigiBfjjUe.  -^  • 
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Seniee  of  process  in  each  of  the  suits  broaght  by  the  Bank 
<^MilIedgeviIle,  was  perfected  on  the  head  of  the  Central 
Bank,  under  the  law  of  10th  December,  1841.  Executions 
duly  issued  on  the  respective  judgments.  No  part  of  these 
judgments  ha^  been  paid. 

The  decisions  of  Judge  Hardeman  will  be  understood  from 
the  decision  of  the  Supreme  Court. 

■  I.  L.  Harris,  A.  H.  Cuopbr,  Jas.  GardneK,  Jr.  John  E. 
Ward  and  F.  H.  Cone,  were  heard  in  behalf  of  the  creditors. 

R.  H.  Clark,  for  the  State.  ^   • 

The  following  opinions  were  delivered  by  the  Court : 

Lumpkin,  J. 

Sundry  individuals  and  corporations,  creditors  of  the  Bank 
of  Darien,  insisting  that  the  State  of  Georgia  was  liable  to 
them  for  the  wbole  amount  of  their  demands,  or  some  consider- 
able' portion  thereof,  the  Legislature  of  1853-'4  passed  an 
Act  providing  for  thp  liquidation  and  settlement  of  these 
claims.  Commissioners  were  appointed,  in  the  first  instance, 
to  hear  and  determine  upon  their  validity,  the  Governor,  as 
the  representative  of  the  State,  and  the  creditors,  having  the 
right,  respectively,  to  appeal  from  the  award  of  the  commis- 
«ioner8  to  the  Superior  Court,  and  from  the  decision  of  that 
Gonrt  to  the  final  judgment  of  this  Court.  And  the  State, 
disrobing  herself  of  her  sovereignty,  gracefully  and  magnan- 
imously pledged  her  faith  to  pay  to  the  claimants  whatever 
%vatB  they  should  be  found  legally  and  justly  entitled  to. 

The  following  is  a  correct  statement,  in  substance,  of  the 
facts  agreed  on  between ,  the  Counsel  representing  the  State 
and' the  Creditors,*  respectively,  and  collected  from  the  public 
vrcfiives. 

The  Bank  of  Darien  was  incorporated  on  the  15th  of  De- 
cember, 1818y  SriCh  a  capital  stock  of  9L000.000,  divided  ift-' 


78  SUPREME  COURT  OF  OEORGLA.; 

BobiBton  et  al.  va.  The  Bank  of  Darien^te. 

— . . . <■  r 

t6  shares  of  one  hundred  dollars  each,  and  of  tv^hich  5.000 
Aares  were  reserved,  to  be  taken  by  the  State.  And  on  the 
day  following,  a  joint  resolution  was  passed  by  this  Gener&l 
Assembly,  authorizing  the  Grovemor  to  subscribe  for  the 
5.000  reserved  for  the  State.  (Journal  of  the  Legislature  o} 
1818,|>.92.) 

.  In  1819,  an  Act  was  passed  providing  for  the  payment  of 
instalments  then  due  and  thereafter  to  become  due,  on  stock 
in  the  Bank  of  Darien,  and  vesting  certain  funds  in  the  stock 
of  said  bank.  It  required  the  Governor  to  vest  JIOO.OOO  ia 
said  stock,  a  fund  which  had  been  set  apart  for  the  estab- 
lishment and  support  of  free  schools,  and  JIOO.OOO,  which 
had  been  appropriated  for  the  improveipent  of  the  internal 
navigation  of  the  State.  Besides  this,  the  further  sum  of 
3175.000  was  appropriated  to  be  drawn  for  from  time  to 
time,  as  future  instalments  should  be  required.  (Lajnar's 
Digest,  102.) 

In  1828,  the  Central  Bank  was  incorporated,  and  the 
shares  owned  by  the  State  in  the  Bank  of  Darien,'  together 
with  other  stocks  and  funds,  were  vested  in  the  President  and 
l)irectors  of  said  bank,  and  their  successors  in  office.  The 
whqle  constituting  the  capital  of  said  bank,  and  subject  to  the 
{>ayment  of  all  bills  and  notes  issued  by  said  bank'.  {Prince. 
72.) 

[1.]  In  1834,  an  Act  was  passed  to  extend  the  charter  of 
the  Bank  of  Darien,  and  the  Acts  then  of  force  amendatory 
thereto.  This  extension,  as  the  preamble  recites,  was  granted 
upon  the  petition  of  the  President  and  Directors  of  the  bank. 
By  the  first  section  of  this  Act  the  charter  and  all  the  Acts 
of  the  General  Assembly  amendatory  thereto,  are  prolonged 
to  the  Ist.  day  of  January,  A.  D.  1855,  "  Provided^  that  no- 
.ibing.;n  the  cJiarter  shall  be  so  'Construed  as  to  prevent  the 
State  &om  selling  out  her  stock,  and  thereby  withdrawing 
her  interest  at  pleasure;  in  which  case,  the  stockholders 
iihould  have  theprinlege  of  choosing  five  more  direoton. 
Nor  shallai^  thing  be  so  construed  as.  to  auUipriie  the  fM* 
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ident  and  Direotors  to  call  in  an  additional  instalment  upon 

the  stock  owned  by  the  State.*'     {Prince^  71.) 

It  is  important,  as  will  be  seen  in  the  coarse  of  this  inves- 
tigation, to  note  carefully  the  foregoing  provisions  of  this,  es- 
pecially the  last  clause  quoted. 

By  the  16th  section  of 'the  Act  incorporating  the  Bank  of 
Darien,  it  is  declared,  that  ^'  nothing  contained  in  said  Act 
shall  be  so  construed  as  to  take  the  power  of  controlling  said 
mstitution  out  of  the  Legislature ;  but  the  Legislature  shall, 
at  all  timesj  have  the  power  of  arresting  or  suspending  said 
charter  whenever  it  shall  be  made  appear  that  the  said  corpo- 
ration has  not  complied  with  all  or  any  of  its  provisions/' 
{Prmeey  70.) 

Accordingly,  ill  1841,  an  Act  was  passed  repealing  the 
original  Act  of  incorporation,  as  well  as  the  Act  of  1884,  ez-^ 
tending  the  charter ;  and  to  provide  for  the  settlement  of  the 
affairs  of  the  Bank.     ( Cobb,  188.) 

By  this  Act,  the  Central  Bank  was  authorized  and  required 
to  wind  up  the  affairs  of  the  Darien  Bank ;  collect  the  assets 
ind  pay  the  debts  thereof;  and  tho  balance,  if  any,  to  pay  to 
those  who  might  be  entitled  thereto.  The  number  of  direct- 
ors were  reduced  to  five,  four  of  whom  were  to  be  elected  by 
the  Legislature  and  one  by  the  stockholders.  The  board  of 
directors,  on  the  part  of  the  State,  were  instructed  to  aid  and 
facilitate  the  intents  of  said  Act,  by  turning  over,  immediately, 
to  the  Central  Bank,  the  whole  of  tho  assets  of  the  Darien 
Bank.  On  all  payments  to  be  made  on  notes  originally  due 
the  Darien  Bank  or  its  branches,  and  which  should  be  turned 
over  or  renewed  in  the  Central  Bank,  (and  the  privilege  of 
renewal  was  allowed  by  the  Act,)  the  maker  or  indorser  of 
said  notes  was  authorized  to  pay  up  the  whole  or  any  part  of 
their  notes  in  bills  on  the  Bank  of  Darien,  issued  from  the 
bank  or  branch  bank,  in  which  the  sai^  note  or  notes  were 
originally  discounted ;  and  the  Central  Bank  was  held  bound 
to  take  such  bills  when  so  tendered.  The  Bank  of  Darien  wis 
required  to  execute  a  deed  of  conveyance  of  all  its  real  estate 
to  the  Central  Bank,  and  the  directors  of  the  Central  Bankta 
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aell  the  same  on  such  terms  and  at  such  times^  either  at  pri- 
vate sale  or  public  outcry,  as,  in  their  opinion,  should  best 
promote  the  interest  of  the  stockholdetfi.  The  liability  of  the 
Central  Bank  was  limited  to  the  amount  >  of  assets  received 
from  the  Darien  Bank,  after  deducting  all  losses  which  .might 
be  sustained  by  the  Central  Bank,  in  cost  or  otherwise,  in 
settling  the  affairs  of  the  Bank  of  Darien.  By  the<  10th  sec- 
tion, it  is  enacted,  that  ^'  if  the  directors  or  stockholders  of  the 
Bank,  or  any  of  them,  should  refuse  to  allow  the  provisions 
of  the  said  Act  to  be  carried  into  effect,  the  Governo):  was  in- 
structed to  have  such  legal  proceedings  commenced  as  might 
be  necessary  to  protect  the  interest  of  the  State  and  all  oth- 
ers concerned ;  and  if  necessary,  to  have  application  made  to 
•  the  Court  of  Chancery  for  the  appoiptment  of  a  receiver  of 
the  effects  of  said,  bank."  .  {Cobb,  138-'9.) 

Such  ifil.a  full  and  fair  analysis  of  the  Act  of  1841. 

On  the  7th  of  January,  1842,.  R.  R.  Cuyler,  as  qualified 
executor  of  Patrick  Qibson,  owner  of  68  shares  of  Darien 
.B&i^  stock,  and  R.  B.  Jackson,  owner  of  50  shares,  and  B. 
B.  Cuyler,  Joseph  W.  Jackson  and  M.  H.  McAlister,  E^uires, 
as  Attorneys  of  judgment  creditors  and  other  creditors  of  the 
Bank  of  Darien,  formally  protested  against  this  Act ;  and 
filed  said  protest  with  his  Excellency,  Charles  J.  McDonald, 
then  Governor  of  the  State.  The  prote8ta^ts  declared  that 
said  measure  was  not  taken,  because  they  considered  it  desi- 
rable to  continue  the  business  of  the  Bank,  but  with  a  distinct 
view  of  placing  the  assets  of  the  institution  imder  the  con^I 
of  the  Court  of  Chancery.  They  reminded,  the  Governor-of 
his  power,  under  the  law,  to  apply  to  the  Court  of  Chancery, 
to  take  control  of  the  assets  of  the  bank,  and  announced 
their  detemunation  to  refuse  to  allow  the  provisions  of  the 
Act  of  1841  to  be  carried  into  effect ;  .and  to  ask  the  interpo- 
sition of  the  Judge  oi  the  Eastern  Circuit. 

In  the  report  of  the  committee  on  banks  made  to  the  Legis- 
lature in  1847,  in  relation  to  the  assets  of  the  Darien  ][^k, 
it  is  stated,  that  otibier  stockholders  of  the  Darien  Bayik,  qa 
^the  Sdth  day  of  December,  1841^' protested  .tigai^Bt '  the  Act 
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of  1841.  Th\^  other  and  earlier  protest  has  not  been  brouj^t 
before  this  Court  in  the  argument  of  these  cases. 

No  resistance,  however,  was  ever  made  to  the  execution  6f 
tbe  Act,  by  application  to  the  Judge  of  the  Eastera  Circott 
for  any  injunetive  proceeding  or  any  other  redress  against 
file  Central  Bank,  which,  by  the  16th  section  of  its  charter, 
IS  made  as  ^^  capable  of  being  sued  in  all  Courts  of  record  or 
any  other  place  whatsoever, ' '  as  any  other  corporation .  On  the 
contrary,  the  judgment  creditors  have  ratified  this  Act,  not- 
w^Jthstanding  their  protest  and  menaced  resistance ;  not  only  by 
aoqaiescing  in  it  for  fourteen  years  and  receiving  partial  pay- 
ment on  their  demands  *  though  the  agency  which  the  Act 
created,  to  wit :  the  Central  Bank,  but  by  becoming  voluntas 
ly  parties  to  this  litigation.  It  is  not  competent,  we  appro- 
hend,  for  these  creditors  to  take  and  claim^  under  this  Act^ 
and  yet,  refuse  to  abide  by  its  provisions.  Their  appearance 
here  to-day,  is  a  virtual  withdrawal  of  their  protest. 

We  should  not  have  deemed  it  necessary  to  refer  to  these 
documents,  not  even  for  the  purpose  of  completing  the  Listory 
of  the  transaction  and  of  the  times,  notwithstanding  they  are 
introduced  into  the  discussion,  but  for  a  single  purpose,  the 
bearing  of  which  will  more  fally  appear  in  the  sequel  of  this 
ease. 

Qovemor  McDonald  replied  to  the  protestants  on  the'  15th 
of  January,  1842,  (other  letters  of  his  to  the  protesting  stock- 
holders, bearing  dates  1st,  6th  and  12th  of  the  same  month,  are 
referred  to  by  the  committee  on  banks  but  have  not  becii  brought 
bofore  the  Court  in  this  discussion.)  He  declined  to  tipply  to  a 
Court  of  Chancery  for  the  appointment  of  a  receiver,  placing 
his  refusal  upon  the  ground^  that  the  creditors  and  stockholr 
ders  of  the  Bank  of  Darien  would  be  "seriously  injured  by 
IMressing  its  debtors  at  a  time  of  great  pecuniary  cmbarrass- 
isent,  as  would  be  the  case,  if  the  assets  were  placed  in  the 
hands  of  a  receiver."  That  "  the  losses  occasioned  by  urging 
the  speedy  collection  of  the  debts  by  a  receiver,  would  be  im- 
measurably greater  than  by  any  future  probable  mismanagc- 
voL.  xnr.-ll 
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'Aient  by  the  directors.  **  •  And  insisting,  that  f' if  the  persons 
actually  in  interest  were  to  be  the  victims  of  an  indiscreet  pol- 
icy, the  present  board  of  directors  had  as  well  be  l^e  exeontion- 
ers  as  any  one  else.**  And  premising,  that "  if  the  effects  of  the 
Bank  were  transferred  to  the  Central  Bank,  -nnder  the  Act 
of  1841,  the  rights  of  judgment  creditors  should  be  respected; 
and  that  as  the  debts  w^re  collected,  the  prpceeds  would  be 
applied,  doubtless,  as  the  law  directs ;"  meaning,  of  course, 
to  the  judgment  creditors. 

Thus  early,  then,  and  before  the  Act  of  1841  had  been  car- 
ried 'into  effect,  we  find  a  distinct  recognition,  by  the  Gover- 
nor, as  the  representative  of  the  State,  of  the  lien  of  the  ex- 
isting judgments  against  the  Bank  of  Darien,  accompanied  by 
a  solemn  pledge,  'that  this  lien  should  be  pi'otected.  That 
principle  and  policy  have  never  been  abandoned  or  repudia- 
ted. On  the  contrary,  they  have  been  kept  and  observed 
down  to  the  present  period.  In  1847,  the  Legislature,  by  a 
joint  resolution,  directed  the  Ceiitral  Bank  to  pay  over  to  the 
judgment  creditors  of  the  Bank  of  Darien,  according  to  the 
priority  of  the  same,  the  sum  of  9^.252  80,  the  net  balance, 
after  deducting  expenses  for  winding  up  the  same,  and  de- 
liver to  them,  in  the  same  manni^r,  the  good  assets  y^t  remain- 
ing, on  account  of  their  said  judgments.  (Pamphlet  Acts  qf 
1847,  p.  807.)  And  as  late  as  February,  1864,  it  was  re- 
solved^  that  the  Treasurer  of  the  State  do  pay  over  to  the 
Planter's  Bank  of  the  State  of  Georgia  and  the  Bank  of  the 
State,  the  oldest  outstanding  judgment  creditors  against  the 
Bank  of  Darien,  or  their  Attorney,  on  account  of  their  judg- 
ments, rateably  to  be  divided,  the  proceeds  of  thfe  sales  of  land 
in  Mississipi  belonging  to  the  Darien  Bank  assets.  {Pamph- 
let ActSy  692.) 

'  We  respectfully  submit,  that  the  State  of  Georgia  cannot 
be  justly  accused  of  "  punic  faith",  at  least,  toward  the  ^tid^- 
ment  creditors  of  the  Bank  of  Darien.*  From  the  correspon- 
dence of  Governor  McDonald,  in  1842,  down  to  the  action  of 
the  last  General  Assembly  in  1864,  they  have  been  the  objedli 
of  the  States'  constant  care  and  solicitude.  * 
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Having  thus  presented,  in  chronological  order,  the  legid* 
lation  of  the  State,  applicable  to  the  questions  to  be  consider- 
ed, we  propose  to  advert,  as  briefly  as  possible,  to  the  promi- 
nent factfl  involved  in  this  investigation. 

In  March,  1842,  the  Central  Bank,  by  order  of  the  Execn- 
tive,  took  possession  of  the  assets,  books  and  papers  of  the 
Bank  of  Darien,  and  appointed  John  K.  Anderson  to  wind  up 
the  aflfairs  of  the  Bank.  Anderson  had  been,  for  several  years 
before,  and  then  was,  cashier  of  the  Branch  of  the  Bank  of 
Darien  at  Milledgeville.  Anderson  gaivc  bond  for  the  per- 
formance of  his  duty,  in  the  sum  of  I^IO.UOO.  He  became  a 
defaulter  in  1844,  and  re-delivered  to  the  Central  Bank  the 
SMetfl  of  the  Darien  Bank,  together  with  the  sum  of  $72,606 
96,  collected  by  him. 

The  cashier  of  the  -Central  Bank  was  then  intrusted  with 
the  agency  of  liquidating  and  settling  the  u£fairs  of  the  Darien 
Bank.  He  collected  $153,537  53,  which,  added  to  the  $72. 
606  96,  received  by  Anderson,  made  the  total  collections  by 
the  Central  Bank  from  the  assets  of  the  Bank  of  Darien, 
^' save  and  except  certain  lands  in  Mississippi,''  $226,144  49L 
Those  lands  were  sold  in  1854,  by  a  special  agent  appointed 
by  the  State,  and  brought  the  sum  of  $15,482  03,  which, 
added  to  the  $226,144  49,  previously  realized,  makes  the 
grtfnd  total  of  $241,626  52. 

The  expenses  of  winding  up  the  affairs  of  the  bank  was 
$16,309  01.  There  was  paid  to  John  G.  Winter,  the  oldest 
Judgment  creditor  of  the  Bank  of  Darien,  and  whose  judg- 
ment was  founded  on  bank  bills,  $14,483  60  (including  in- 
terest). There  was  applied  to  the. two  next  oldest  judgments, 
at  the  instance  of  the  State  and  Planter's  Banks,  in  all, 
$19,179  18,  and  there  were  received,  in  Darien  Bank  bills, 
from  the  debtors  of  the  bank,  who  claimed  the  same  as  set- 
ofis,  $165,246.  These  items  added  together,  make  the  sum 
<yf  $215,217  79,  which,  deducted  from  the  whole  amount  re- 
ceived, te-wit:  $241,626  52,  leaves  a  balance  of  $26,408  78 
imaccounted  for. 

In  making  coUectiens  from  the  assets  of  the  Bank  of  Da- 
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rien,  the  Central  Bank  received,  in  Darien  Bank  bills,  from 
the  debtors  of  the  Bank  of  Darien,  after  judgments  obtained 
against  them  by  the  Bank  of  Darien,  the  sum  of  $42,641  22. 

The  bond  of  John  R.  Anderson,  as  cashier  of  the  Branch 
Bank  at  Milledgeville,  having  been  sued  and  a  judgment  ob- 
tained thereon,  a  portion  of  it,  to-wit :  3^2.723^  was  allowed 
to  be  paid,  under  a  resolution  of  the  Legislature,  in  Darien 
Bank  bills. 

The  last  semi-annual  return  made  by  the  Bank  of  Darien, 
was  in  October,  1841,  from  which  it  appeared  that  66  per  * 
cent,  had  been  paid  in  on  the  capital  stock ;  that  is,  $325,000, 
on  the  5.000  shares  owned  by  the  State;  and  the  like- sum, 
or  a  fraction  over,  on  the  5.000  shares  held  by  individuals ; 
and  that  3567  shares  had  been  purchased  before  that  time  by, 
and  transferred  to,  the  Bank  of  Darien ;  which  amount  of 
stock  had  been  taken  chiefly  by  the  bank  from  its  debtors,  in 
payment  of  their  indebtedness  to  the  institution,  part  for  a 
lot  of  land  sold  to  the  Marine  and  Fire  Insurance  Bank  of 
the- State  of  Georgia;  and  the  residue,  upon  what  considera- 
tion is  not  known.  Of  this  stock  it  is  admitted  that  2.565 
shares  were  purchased  between  April,  1819,  and  November, 
1828,  and  that  the  remaining  shares,  making  up  the  8.567 
were  transferred  to  the  bank  before  the  Act  of  repeal 
was  passed  in  1841.  It  further  appears,  that  the  capital 
Stock  was  never  reduced  or  changed  on  the  books  of  the 
bank,  and  that  nothing  has  been  realized  on  this  transferred 
stock. 

Bills  of  the  Darien  Bank  have  been  at  a  depreciation  ever 
since  1841.  In  1844,  they  were  at  50  per  cent,  discount, 
and  have  never  been  worth  more,  or  at  a  higher  rate,  sincew 

la  March,  1842,  the  State  held  of  Darien  Bonk  bills,  ta* 
ken  mostly  into  the  Treasury,  in  payment  of  taxes  and  other 
public  dues^  3^*1^0,  which  bills  were  never  redeemed  hf 
the  bank,  but  burnt  by  order  of  the  Legislature.  And  tbi 
State  was  further  a  creditor  of  the  Bank  of  Darien,  in  the 
sum  of  325.897  96,  which  amount  has  never  been  paid. 

The  as8et9  delivered  {y  the  Bank  of  Darien  to  the  StuUy 
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^arrngted  (exe^t  the  real  estate  and  rents  thereof)  entirely  of 
debts  due  the  Bank  of  Darien. 

It  seems,  that  by  virtue  of  a  certain  contract  entered  into 
between  one  J.  Delafield,  as  President  of  the  New  York  Bank- 
ing Company,  and  E.  S.  Reese,  former  Cashier  of  the  Bank 
of  Darien,  a  large  amount  of  the  bills  of  the  Bank  of  Darien 
were  put  into  circulation ;  and  that  a  portion  of  these  bills 
came  into  the  hands  of  James  Holford  in  his  lifetime,  in  the 
due  course  of  trade  and  without  notice  of  any  fraud  in  the 
transaction  between  Delafield  and  Reese.  And  one  of  the 
questions  made  upon  this  record  is,  is  the  innocent  bill-holder 
entitled  to  recover  against  the  bank  upon  these  bills  ? 

The  Bank  of  Millcdgeville,.  at  the  Scpt'r  Term,  1844,  of 
Baldwin  Superior  Coi»t,  recovered  a  judgment  against  the 
Bank  of  Darien,  on  bills  of  the  bank.  The  bills  were  fully 
set  out  and  identified  in  the  declaration.  Upon  the  rendition 
of  judgment,  Mr.  Day,  one  of  the  plaintiff's  Attorneys,  by 
order  of  the  Court,  marked  on  the  face  of  the  bills,  "in  judg- 
ment," sealed  them  up  in  an  envelope  and  deposited  them  in 
the  Clerk's  office  with  the  Clerk,  Mr.  Steele.  Mr.  Day  and 
the  Clerk  both  state  that  these  bills  have  never,  within  their 
knowledge,  been  withdrawn  from  their  place  of  deposit.  The 
Clerk  states  that  he  has  seen  them  in  the  office  since  the 
judgment  was  rendered.  The  Attorney  instructed  the  Clerk 
that  the  packet  was  a  part  of  the  record  of  the  case.  It  can- 
not, upon  search,  be  found.  Is  the  bank  bound  to  pny  these 
bills?     And  if  so,  upon  what  terms? 

The  foregoing  is  believed  to  be  a  correct  compen<l  of  all 
the  material  facts  which  have  been  agreed  upon  by  Counsel 
as  the  basis  of  the  argiftnent  submitted  and  decision  to  be 
made  in  the  premises,  with  this  addition :  that  the  whole 
amount  of  the  outstanding  circulation  is  947.342.  And  that, 
all  the  claims  against  the  bank  originated  subsequent  to  the 
Act  of  1834. 

There  are  three  grounds  upon  which  all  the  creditors  of 
the  Darien  Bank  seek  to  charge  the  State  with  the  payment 
of  their  demands : 
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Ist.  Upon  the  unpaid  stock  of  $175,000.     The  State  sub- 
scribed for  5.000  shares,  valued  at  $500,000,  of  which  $325. — 
000,  only,  was  paid  in.     The  creditors  insist  that  this  unpaid 
stock  of  $175,000  is  a  trust  fund,  out  of  which  they  are  entd-r 
tied  to  be  paid. 

2dly.  They  contend,  that  admitting  the  State  had  the 
right  to  reduce  or  restrict  her  liability  upon  her  original 
stock,  by  the  Act  of  1834,  extending  the  charter  of  the  Da- 
rien  Bank,  and  that  said  Act  is  a  valid  law  for  that  purpose; 
that  still,  its  provisions  do  not  apply  to  the  8.567  shares  trans- 
ferred to  the  bank,  and  that  the  State  is  liable  for  its  propor- 
tion of  the  unpaid  stock  upon  these  shares ;  and 

3dly.  The  creditors  maintain  that  the  State  is  responsible, 
as  trustee,  for  the  waste,  mismanagement  and  misapplication 
of  the  assets  of  the  Darien  Bank,  which  were  turned  over  to 
the  Central  Bank  to  wind  up  the  affairs  of  the  Darien  Bank, 
under  the  Act  of  1841. 

We  propose,  first,  to  examine  each  of  these  grounds  in 
their  order ;  and  afterwards,  the  minor  or  collateral  points 
involved  in  these  cases. 

[1.]  As  to  the  proposition,  that  the  capital  stock  of  incor- 
porated companies  is  deemed  a  trust  fund  for  the  payment  of 
the  debts  of  the  corporation,  for  myself,  and  I  believe  I  may 
say,  for  a  majority  of  this  Court,  at  least,  no  doubt  is  enter- 
tained. This  doctrine  was  affirmed  by  this  Court  in  Sigh- 
tower  vs.  Thornton  et  al,  (8  Ga.  IL  493,)  and  has  been  rec- 
ognized and  enforced  in  many  leading  cases  since  that  time. 
In  a  late  case  in  Pennsylvania,  The  Bank  of  Virginia  V9. 
AdamSy  (1  Parson's  Select  Equity  CaseSy  534,)  argued  by 
Messrs.  Dallas,  Randall  and  other  distinguished  Counsel,  th^ 
Court  recognized,  fully,  the  jurisdiction  of  a  Court  of  Equity 
to  compel  stockholders  to  pay  the  just  creditors  of  the  cor- 
poration in  proportion  to  the  amount  of  stock  subscribed  by. 
them  respectively,  and  remaining  unpaid.  They  say  that 
such  a  jui'isdiction  is  essentially  conservative  of  the  rights  of 
the. public,  which  gives  credit  to  the  corpoi'^^tion  on  the  &ith 
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of  their  ostensible  capital,  and  to  which  such  capital  is 
pledged ;  and  that  any  doctrine  short  of  this  would  leave  the 
general  public  subject  to  be  prayed  upon  by  reckless  specula- 
tors, who  will  always  be  found  ready  to  enter  into  any  enter- 
prize  in  which  the  prospect  of  profit  seems  great,  and  the  cer- 
tainties of  hazard  little. 

This  whole  doctrine  underwent  a  thorough  examination  in 
the  late  case  of  Outran  vs.  The  State  of  Arkansas,  (15  Hauh 
arcTs  R.  804,)  und  cited  in  Ourtis's  Commentaries,  Supple- 
ment to  1st  Volume,  p.  547 ;  and  the  decision  of  this  Court 
in  Hightower  vs.  Thornton,  (8  Qa.  II.  491,)  is  reviewed  and 
fully  affirmed,  namely:  that  the  capital  stock  of  an  incorpo- 
rated bank  is  deemed  a  trust  fund  for  all  the  debts  of  a  cor- 
poration ;  that  it  may  be  followed  into  the  hands  of  every 
person  save  a  bona  fide  creditor  or  purchaser. 

This  is  not  the  difficulty,  then,  that  the  creditors  have  to  * 
contend  with.  It  grows  out  of  that  clause  of  the  Act  of 
1834  to  extend  the  charter,  which  declares,  that  nothing 
therein  shall  be  so  construed  "as  to  authorize  the  President 
and  Directors  to  call  in  an  additional  instalment  upon  the 
stock  owned  by  the  State."  As  to  executory  contracts  exist- 
ing at  the  time  this  Act  was  passed,  it  might  be  well  doubted 
whether  it  was  competent  for  the  Legislature  to  release  the 
State  from  its  liability  upon  its  unpaid  stock  as  to  such  cred- 
itors, unless  the  power  to  rescind  the  charter,,  reserved  in  the 
Act  of  incorporation,  confers  the  right.  But  the  constitu- 
tionality of  the  Act  of  1834  caijnot  be  called  in  question,  on 
the  ground  that  it  impairs  the  obligation  of  contract.  It  is 
agreed  that  none  of  these  claims  existed  when  this  Act  wiis 
passed. 

The  first  position  assumed  is,  that  the  Act  should  be  strict- 
ly-construed, inasmuch  as  the  State,  as  a  sovereign,  is  legis- 
lating for  the  State  as  a  corporator.  And  that  conceding  the 
President  and  Directors  may  not  call  in  an  additional  instal- 
ment for  the  purposes  of  banking,  that  the  creditors  may  nev- 
ertiieless  resort  to  a  Court  of  Equity  to  enforce  the  payment  of 
ihb  stock  for  the  satisfaction  of  their  debts.    To  me,  it  ap- 
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pears  plain,  that  this  concession  is  fatal  to  the  creditors* 
While  the  charters  of  our  banks  make  the  capital  stock  a 
trost  fund  for  the  payment  of  debts,  it  can  only  be  reached 
through  the  directors,  unless  the  directors  neglect  or  refiue 
to  call  in  such  unpaid  capital,  or  the  charter  is  repealed  or 
otherwise  dissolved,  so  that  no  board  is  left  for  this  porpoee. 
ISo  such  exigency  is  alleged  here.  It  is  admitted,  that  by  the 
Act  of  1834,  the  directors  were  deprived  of  the  power  to  make 
any  further  call.  How  can  it  be  pretended,  then,  with  any 
propriety,  that  credit  was  given  to  this  fund  by  the  public  as 
the  means  of  re-payment  after  that  time  ?  And  yet,  this  con- 
stitutes the  foupdation  for  this  doctrine.  The  reasoning  is, 
that  the  stockholders  are  relieved  from  individual  responsibil- 
ity, and  the  capital  stock  is  substituted  in  its  stead;  and  its 
payment  by  the  stockholders  studiously  provided  for  and  dil- 
•  igently  required.  Hence,  the  people  look  to  the  capital  stock 
as  pledged  to  the  payment  of  their  debts.  But  how  can  th&  un- 
jpaid  instalments  of  a  corporation  be  trusted  for  a  payment  of 
debts,  when  the  charter  has  been  so  modified  as  to  relieve  the 
stockholder  from  any  further  liability  on  his  subscription? 
Would  it  not  be  fraudulent  in  the  corporation  to  obtain  credit 
upon  a  fund  which  it  has  consented  never  to  collect  ?  And. 
do  not  those  participate  in  the  fund  who  contract  with  the 
corporation,  upon  the  faith  of  such  a  fund  ?  No  creditor  will 
assert  that  he  ever  dealt  with  the  Bank  of  Darien  upon  the 
expectation  that  this  $175,000  would  be  contributed  for  the 
relief  of  the  creditors. 

[2.]  We  cannot  be  brought  into  any  doubt  upon  this  point 
The  charter  of  this  bank  proyides,  that  it  shall  have  acapijU^ 
stock  of  one  million  of  dollars.  The  State  subscribes  for  one 
half  of  the  stock  or  5.000  shares.  By  a  subsequent  Act  of 
the  Assembly,  3^00.000  are  specifically  directed  to  be  vested 
in  the  bank,  and  3175.000  contingently.  The  bank  receives 
$325,000  of  this  money  from  the  State,  and  proceeds  to  trans- 
act business  for  the  profit  of  all  the  stockholders.  Upon  this 
fund,  then,  as  well  as  the  unpaid  instalments,  if  credit  had 
been  given,  a  contract  would  have  been  implied  between  th^ 


St«t^«ii#8iH5h  efcfiKlor,  B«t  osly  that  -the  mMey  paid  in  shorid 
ftot  be  withdraim,  but  that  atHl  due  sbovld  mot  tie  withheld,  tor 
tiB  njary  of  the  tsreditor.    B«t  we  rapeat^— no  such  fWcta  ek* 
ist  b^e.    These  paitNife  de  not,  1>ecaii0e  the j  eannot,  coia^ 
pUibl&at  thejr  hare  parted  wkh  their  property « on  4he  faith 
of  the  ftuid  which  they  are  now  seeking  to  subject.     Inetead 
(^an  assurance  deduciMe  from  the  cliarter,  that  this  unpnd^ 
stock  Bhottld  be  forthoeming  when  called  for,  for  tim  purpose* 
rf piymg  llie  liabilities  of  the  bank,  thej  a^  notified,  bj  a> 
0O«ater  declaiation  ef  the  most  explicit  character,  in  the  Aol' 
of  extension,  that  it  nev<er  shatt  be  i^uired  for  any  such  par- 
pose.    Ought  thii  State,  in  the  fnce  of  this  Statutory  warn* 
b^,  to  appropriate  $175,000  to  dmeharge  drt>ts  created  fim 
jears  afterwards  ?    We  think  not^.* 

p8.]  But  secondly,  it  is  said  that  tire  Act  of  1884  is  uncon* 
stilotional  and  void,  because  the  bodr  of  the  Act  contains  mat* 
Usr  different  froiu  theMitle.  -  It  pat^rts  to  ))e  an  Act  to  ex* 
tend  thfe  i^arter  of  the  Bank  of  Darien  and  the  Acts  now  gj^ 
fence  amendtttory  thereto.  By  it  a  Branch  at  Dahlonega;^' 
Lampkin-Ooilnty,  wire  lestablmhed,  and'  the  State  claimed  to- 
elect  seven  directors,  and  gaA^e  to  the  ^ rtraito  stockholdeiw. 
tinrec  only,  instead  of  each  choosing  Ave  according  to  tho^ori^ 
iaal  charter.  And  by  it,  the  president  and'  directors  wer» 
prohibited  from  callhig  in  any  additional  instalments  on  thfi^ 
stock  ewned  by  the  6t«rte.  -  >  « 

"-The  application  for  extension  proceeded  from  the  Bknk,  A 
tlie  preamble  recites,  and  was  granted  upon  terms.  Is  it  ne-' 
eessary  that  the  title  shoukl  indicate  the  t^rms  ?  Or  are  not 
thes^  iotf^died  in  every  such  'Act  ?  Many  kstances  of  thi« 
sort  might  be  cited  from  tlie  Digests.  In  February,  1850/ 
an  Act  was  passed  ^^  to  extend,  for  five  years,*  the  charter  of 
the  Central  Bank  of  Georgia.''-  {Cobby  144.)  Now  the  argu% 
ment  is^  that  under  such  an  Act,  any  matter  difiercnt  from  the 
original  charter;  or  outside  of  it,  is  void.  And  yet,  that  Aot 
declares,  that  the  extension  of  tho  charter  of  the  said  Central 
Bvnk  of  Georgia  is  granted  solely  with  the  view  of  enabling 
'voL.Arm-ia       . 


it  to 'Olofl^  itiunsiittied^  business,  and  i&  not  to  be  OQUBiana^^ 
M  cMfosring  lipourit^any.  right»  oe  privileges^  except  to  n^f^ 
eompKsli' that  endk     Here  io  extension,  ii*is  true,  but  widb 
what  a  sweeping* con dition-or  c^valification  !      •    * 

-When  a  corporation  is  chartered*  simpiyy  we*k>ok  beyond 
its  title  to  the-body  of  the  Act,  to  ascertain  it^  terms.  Bj 
dustom',  the  same  seems  to  be  true  of  Actsef  extemsien.  The 
tide  of  the  Biuik  of  Daiien,  itself,  is  memly  ^  4n  Act  to  hi- 
corporate  the  Bank  of  Darien.".  {Prince^  67.)  By  -the  18th 
iectioQ,'  stockholders  cure  'made  individually  fiable.  Thu  b 
n6t  a  lieoessary  element  of  a  bank  charter.  By  the  old  law, 
atid  even  by  the  law  as  it  new  stands,  individual  stockholders 
are  not  liable  fo)r  the  debts  of  the  Bank^-  in  their  private  ca^^ 
pacities,  untess  expressly  ipade  so.  The  Barien  Bamk  waa 
iiicorporated  upwards  of  thirty  years  ago.  And  this  was 
among  the  earliest,-  if  not  the  vety  first  charter  in  which  tUs* 
new  feature  w^  introduced^  Cannot  as  strong  reasons  be 
|Uwignod  against  the  constitutionality  of  this  indii^dnal  liabil- 
ity clause,  under  which  these  oreditoiv  claim,  as  cftn  be  Alleged 
against  the  clause  which  is  objected  to  in  the  Act  of  18341 
Believing,  as  I  do,  that  the  provision  in  the  17th  section  o£ 
the  1st  article  of  our  «State  Constitution  is  one  of  the  best  in 
it,  to  pmotect  the  country  against  sinister  add  selfish  ligie^ 
lation,  I  should  be  unwilliii^  to  relax  the  rules  of  construc- 
tion heretofore  applied  to  this  clause;  and  if  this  Act  steed 
alone,  for  its  binding  efficacy,  'Upon  this'  greimd,  we  nfi^t 
feel  more  embarrassment.  But  when  we  recollect  that  the 
conditional  extension  of  the  charter  was  applied  for  and  ac- 
cepted by  the  corporation  itself,  as  is  evidenced  by  \he  estaln 
Ushmcnt  of  the  Branch  at  Dahlonega,  and  ether  facts^  the 
i^trties,  themselves,  would  be  estopped,  and  it  would  seem  to 
enffioe,  at  least  as  notice  to  third  persons.  •  An  action  of  tro- 
ver may  be  dismissed,  because  illegally  brou;§^t ;  still^  it  an- 
swers the  purposes  of  a  demand,  so*  as  to  sustain  a  second 
iuit.  The  publication  of  this  Statute  in  the  ParnphUt  Act$ 
(jf  the  Session  of  1884,  and  its  re-publication  in  JPrince'BDiftM 
in  1837,  two  years  before  the  credit  was  given,  m  one  of  the 
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W%r8  of  tke  State  then  ^  forai^,  iruB  cnou^,  in  rII  oonscicnee/ 
to. pat  the  tsommuliitY  upon  its  gtiard  against  trusting  to  tfai^ 
hud.  •  • 

[4.]  The  next  ground  taken  to  charge  the  6tate  with  the 
ptyment  of  these  debts,  w,  that  before  the  l^tHh  of  February^ 
1842,  the  State  became  the  owner  of  8.567  additional  shares 
of  the  capital  atoek  of  the  Bank  of  Darien,  upon  which  there 
ind  been  a  payment  of  sixty-five  dollars  per  share.  It  is  rb* 
simed  that  the  balance  due  upon  this  stock,  constitutes  a  fund 
for  the  payment  of  tke  Dr^tors  of  the  bank.  And  that  if 
the  State  ift  not  liable  to  pay  the  whole  amount  due  upotf 
itock,  it  is  certainly  liable  for  on^  hlilf,  as  the  stock  b^IongM' 
to  the  Bank-  of  Dariea,  and  the  IStale  oiwned  one  half  of  the 
stock  of  that  kank.  And  further,  that  it  was  dot  in  the  poW 
or  -of  the  Preeidest  afld  Divecti6rs  of  the  Bank  of  Darien,  or  cff 
the  Legislature,  to  discharge  the  lioMbrs  of  this  stock  Tfrim 
the^yment  of  the  batanco  due  u{>on^it,  if  "the  Aime  is  neces^ 
marj  tar  the  paynent  of  the  creditors  of  the  bank — such  a  Ihw 
inmld  impairthe  obligation  of  the  Contract  between  the  bank^ 
and  its  crediters«    ^ 

'  An  iaacoaracy  of  Statenfent,  as  to  h  tnatter  ttt  tact,  is  th^ 
cause  of  the  fallacy  in  this  branch  of  the  argument;  Oouneel*^ 
sot  o^iij  the  assmuption^  that  the  State  became  the  ownef 
oTl&e  8.667  shares  trarisferred  to  the  Bank  by  its  debtors;* 
or  M  leasts  one  half  of  it ;  whereas,  in  truth,  the  fftdte  never 
owned  a  siagte  share  of  this  transforred  Stock.  It  wAs  trans- 
ferred  to^i^e  SanAr  o/ J^ar&n^  and  never  distributed  among 
the  stoekhaldetis  of  that  corporation.  •  Ih  the  semi-annual  re^ 
port,  submitted  by  James*  Troup  and  Eben  S.  lleese  as  Pres* 
ident  and  Cashier  of  the  bank,  in  1894,  in  conformity  to  the 
legislative  requisition,  in  the 'list  of  stoekhcMers,  showing  the* 
niotiber  of  shareii  owned  by  each,  the  bai^  is  returned  ai 
holding  this  transferred  stock.  (See  Jdumah  of  the  Senate  of 
1884,  |i.' 138.)    And  so  it  is  in  all  the  subsequent  re|>orts. 

Whatever  liability  attached,  therefore,  to  this  stock,  was  a 
queotion  exclusively  between  the  Bank  of  Darien  lind  its  cfed- 
itariy  imd  net  betweea  them  and  tkd  stoekholdexis*     Had 
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^e  bi^nk  continued  to  (}o  bttMo^s,  it  viigkt  have  sold  OHt  t^V 
tlocky  or  it  might  as  is  somi3ti^[Eke8  done,  havcdivided  it  amotfE) 
its  stockholders.     But  the  bank  having  failed,  nothing  m^^KS 
ever  ircaliaed  npon^this  atock;  and  it  remaifi9,  to  th4s*daj,  iine 
property  of^the  banky  and  subject,  like  all  the  rest  of  its  assets, 
to  the  payment  of  its  debts^       ■      " 

We  feel  it  to  be  a  ^ork  of  -supererogation  to  additce  au- 
thority ^o  a  point  Unut  is  familiar  to  every  <nan  who  has  eror 
occupied  the  place  of  director  in  uny  bank  or  businofiscorpe-' 
ration.  Said  Judge  Davi^j  in  HuriirUiffe  et  ah  v$.  HockweW 
eiaL{It  M..OJiarltx>uB  if. «  260,)  ''In  gcucral,  the  •eapital 
fltqck  of  A  bank  is  emplT^ed  in  making  loans  upon  persoai|I 
er  other  security,  and  tho  interest  or  discount  upon  Aucli  loiKii 
forms  the  profitaof  the  hauk,  te.  which  ea^h iU;ockholder  i^ 
^titled,  in  prepovtien  tp  the  noml^ei  <of  shares  owaed  by  hiio. 
The  de^ts  fV^Htrjacted  with  •  the  h^xik  must  jQjiielfimess  .frofl| 
necei^ity,  be  paid  in  property  of  in  Mtock  of  the  bank  'it$^^ 
cpreome  other  stock,  in  ^hor  oase,  it  constitutes  a  pyrt  of 
ijke  jmpititl  stopk,  ^0  Vhi^h  thjd  8tock)ioldei»  have  tMi  immedir, 
ate  claim,  so  long  as' the  institution  exists  ;  but  is  the  fundto^ 
wiv^h  th^  ereditors  •of  the  hank  must  look  for  j^yi^ent  of 
their  claims.'.'.  ,  ,  .  .    ,. 

^Hie^  qiQaBtipn  14  put.  triun^plMuit]/ by  one  .of  th^  leamed^ 
^fOunsel|tSU{^ose  dividends  had  been  m^de  upon  ihip .  stfliik, 
would  not  the  Stat^  haye  got  her  share  of  the  profits  ?  We 
wsw^r,  oabesitatingly^  yes-^  tfae.«aiiie  ;way  that  ^be  pac^ 
tipip^ted'in  aft thepro|its  made.by  the  bankf  in  wiiieh  she 
tras  a  stoekhokler.  Shall  the  State  share  in  the  gains  iumI 
not  in  the  loss  ¥  We  say  agaiiu^  yes — as  a  stockholder,  the 
State  IS  entitled  to  veceive^'  h^r  portion  pf  all  l^at  m.  ma^ 
flu^bject  to  such  liability  for  losses  as  the  charter  impoaee^  aad 
none  other.  U  would  1^  aq  unpardouable  trespass  to  elab^. 
rate  so  pliain  and  fa,ini)iar.  a*  principle.  Suppose  ibeiV-  Mi 
been  no  individual,  liability  dause  in  the  charter  of  .(ho  C^wh 
■exx  Bank^^and  the  stockhoUeiTP  had  paid  up  the  full-  amoii&t 
of  their  l^iibscriptioiiB|  ;ind  the  ^rporati^n  1^  J^coipe^bv4^* 
rppti  witl^a}arg|G^euts^Qding  pijECulolioa  4U)re4e«ni^,  j^4 
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Other  indebtedness  unprovided  for— oould  the -State  have  beeir 
■oalled  on  to  paj  a  dollar  ?  And  yet,  if  large  profits  had  beta* 
realized,  wonid  she  not  have  partaken  of  them  ?  •  The  Stat#y 
SB  a  stockholder,  has  been  confounded  with  the  Bank  of  Da* 
rien  as  a  corporation.  Wc  repeat,  that  it  is  to  the  latter  and 
not  the  former*  that  the  creditors  inost  look  for  whatever  ro- 
spensibility,  if  any,  is  annexed  to  this  transferred  stock.  If 
it  has  been,  sold  and  conveyed  according  to  law,  the  original 
sabscribera  are  released,  and  the  Bank  of  Darieriy  alone,  ia 
liable.  We  do  not  decide  this  point.  All  we  say  is,  that  die 
StaU,  as  a  stockholder^  is  not  liable,  whoever  else  may  or 
may  not  be. 

[5.]  But  it  is  said,  ia  the  tldrd  place,  that  the  Act  of  1841 
ift  in  the  nature  of  a  legal  assignment ;  and  that  the  Central 
Bank  and  its  offieers  being  the  agents  of  the  State,  have  misr 
maiiaged  and  misapplied  the  funds  of  the  Bank  of  Parien,^^)-* 
cording  to  the  provisVms  of  the  Act  creating  the.  trust;  and 
that  consequently,  the  State  is  liable  to  the  creditors,  to  make 
good  said  waste  or  malversation,  to  the  extent  of  the  injury* 
sustained. 

6vant|  for  the  sake  of  die  argument,  thaf  the  Act  of  1841 
operates  as  an  assignment,  and  that  tbe  acts  of  the  Central 
Bank  arc  the  acto  yf  the.  State,  what  arc  the  breaches  of 
trust  speoifieil? 

1st.  The. $10,309  01  expenses  incurred  in  winding  up  thd 
affairs  of  the  Darien  Bank.  The  Act  makes  provision  for 
tkis:  ^'AU  losses  in  cost  or  otherwise,  in  settling  the  affairs 
of  the  Darien  Bank*'  are  fii-st  to  be  deducted  out  of  the  as- 
sets. {Cobb,  X3i).)  And  Ls  this  not  reasonable  and  right 2 
And  is  tbe  amount  too  large  for  eoUecdng  and  paying  oui^ 
(241.626.  522  iSiTot  an  item  of  this  sum  has  been  singled  out 
and  assailed  as  excessive  or  wrongful.  Why  ha^e  not  the 
creditors  overcharged  and  falsified  ?  .  J£  there  is  a  wrong 
charge .  or  an  overcki^'ge,  beyond  what  is  just,  why  did  they 
&oW.show  it?  We  take  tiie  account  stated  to  be  correct,  and 
ihib^ontu,probandi  is  uppii  tbe  creditors  to  show  the  contrary. 

.£6»]  2dlj.  It  ia  oomplaiftedy  that  under  a  resolutioo  of  tW* 


U    '        S»PamfiB  COURT  OF  €^EORGU." 

BobimKMi  ei  aL  v$.  The  Bank  of  Dftrien,  4^^ 

*    .     ,  _  ■  • 

Legklalore,  $12,723,  th«  balance  of  the  judgment  recovered 
against  John  R«  Anderson  and  his  securities,  as  Cashier  of 
the  Branch  Bank  at  MilledgeyiUe,  was  received  hj  the  Cen- 
tral Bank  in-Darien  Bank  bilk,  when  it  should  have  been  col- 
letted  in  eurrent  funds. 

'The  resolution  under  which  this  non^j  was  paid,  was  not 
read  on  the  argument.  It  is  not  published  in  the  Digest  er 
any  of  the  Pamphlet  Acts.  And  notwithstanding  w&  devoted 
Mverai  days  to  the  consideration  of  these  clahns,  at  the  heel 
of  the  term  we  were  unable  to  find  this  resolution.  Gounse) 
for  the  State  and  the  creditors  having  left  the  Court,  we  wei^ 
unfortunately  deprived  of  their  aid  in  ferreting  out  this  and 
various  other  matters,  which,  m  our  estimation,  became  im- 
portant to  a  correct  and  satielfiactory  conclusion  in  the  oases. 

^  Under  these  circumstances,  we  held  that  the  same  prer* 
Bumptiens  were  to  be  made  in  favor  of  the  Acts  of  the  L^^ 
latore  as  of  the  judgments  of  Courts.  They  stand  upon  the 
aame  footing,  in  this  re6{>ect;  And  that' the  resolution  under 
which  these  depreciated  bille  were  received,  stood  for  a  votir 
son  to  support  it.  Other  considerations  impressed  themselves 
iqyon  our  minds,  (or  sustaining  thie  transaction,  to  which  we 
mill' advert  hereafter.  •       - 

•  After  the  most  laborious  search  in  the 'Journal  of  the  Semr 
ate  ef  1849-'50,  under  the  head,  in  the  index,  of  ^^  Reports 
ef  Gooimittee"  ^^on  Banks,"  at  page  258,  I  succeeded  in 
finding  the  resolution.  It  seems  that  the  securities  of  An*- 
derson  petitioned  the  Legislature  for  its  consent  to  pay  the 
residue  of  the  $18,090  judgment  recovered  against  them,  on 
account  ef  the  official  delinquency  of  their  principal,  in  bifie 
•f  the  Bank  of  Darien,-  or  the  value  of  such  bilk  at  their  de* 
preinatioD.  And  the  eomm^e>  ^*  in  view  of  the  liability  of 
the  State  (as  a  stoc&:holder  in  said  bank,  'and  by  reason  of  its 
bad  management  of  its  a^^sets  since  the  State  took  the  controliof 
tkem)  while  they  declined  recommending  that  the  petitioners  * 
be  allowed  to  pay  the  residue  of  the  judgment  in  the  depre*' 
eialed  value  of  the  notes  of  the  bank,  concurred,  neverther 
im^  hi  th#  jwtieeof  the  alternative  T^jtt  of  th^  |ietiti<iB4BS 
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And  adviscid  tli»  fMleption  of  the  foUo^ng  rMolntion,  which  ^ 
agreed  to,  toh-wit :  th«  Director  sad  Cashier  of  the  Central 
Bank  be  aiitheriied  to  receiTe  fron  Wm.  D.  Anderaooy  Thm* 
ABdersoB  and  Rich.  J.WilKs,  in  paydient^  the  residue  of  the 
judgment  in  favor  of  the  Bank  of  Barien  againift  John  B. 
Anderson  and  the  petitioners,  bills  of  the  Bank  of  Barien,  or 
anjf  ether  claim  or  claim»  (xgavMt  $aid  hank^  founded  &n  biUSj 
at  their  par  value^  l)rf  vided  the  eiuae^be  valid  and  just.         '• 
I  shall  be  pardoned,  I  trmst,  ibr  suggesting  that  sympathy 
for  suffering  securities  was  indulged  by  the  Legislature  in  this 
ease,  at  the  expense  of  public  justice.     The  priYilage  is  given 
to  discharge  this  debt  by*  any  counter  olaim.  against  the  Bank 
of  DsErien,  founded  on  hills,  such  as  certificates  of  deposit,  and 
for  whick  the  State  was  clearly  not  liable  ubdcr  the  XIIBH 
section  of«the  charter,  which  restricts  her  liability,  as  a  stoekf 
holder,  ie  the  ultimate  redem)>tion  of  '^  the  bills  or  notes  issued 
by  the  bank."     Moreover,  the  committee  and  the  Legislature 
were  mtetaken  in  si^posing,  that  under  this  individual  liabili- 
ty claAse^  the  State  was  relieving  herself  of  an  existing  obli- 
gation, by  permitting  this  balanee  of  $12,723  to  be  padd  in 
Darien  Bank  bills.     True,  she  "vvnas  bound  to  redeem  one  half 
of  the  outstanding  circulation.     But  that  she  had  done  at 
least  9even  years  before  that  time.     It  is  admitted,  that  as  far 
back  as  1842,  she  had  received  into  the  Treasury  $54,180  of 
Darien  bills.     And  by  reference  to  the  report  of  the  commit- 
tee on  finance,  at  page  210  of  the  Journal  of  the  House  of 
Representatives^  of  1847,  it  will  be  found  that  the  amount  thue 
redeemed  by  hw.  stated  to  be  $54,170,  in  that  document,  re-, 
nained  still  on  hand  and  is  unpaid  to  this  day ;  whereas,  the 
outstanding  circulation  is  only  $47,342.     So  that  when  this* 
resolution  was  recommended  andkadopted  in  December,  1849^^ 
80  far  from  a  duty's  reeting  on  the  State,  ^^  in  >iew  of  her  liar 
bility'as  a  stockholder,**  to  receive  in  payment  these  depre- 
dated bills,  she  had  redeemed,  at  that  time,  $3*419  more  than 
her  share. 

[7.]  Shall  the  State,  then,  by  reason  of  this  piece  of  legi%x 
lative  ^bedmaaag^nent,'.'  the  only  one  which  h^  been  m^< 
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<nit  by  the  proof,  be  held  to  accennt  to  the  (jreUitoni  for'thi» 
ftmd  ?  If  the  transAction  Btood  by  Itself,  We  ehould  find  it 
dificfilt-to  defend  hen  Bat*  against  this,  ife  propose  to  set 
off  the  $25,897  96  o^mjg  hj  the  DaHen  Bank  to  the  State,, 
aiftd  to  irhieh  she  is  entitled  to  be  first  paid  out  of  the  assets 
of  the  bank.    '  , 

[8.]  This  priority  or  prerogstive  right  of  preference  in  tiie 
payment  of  debts,  oonstitnted  a  branch  of  the  Common  Law 
CKf  England ;  and  as  -snoh,  wais  adopted  in  this  State  by  the 
Acft  of  1784. 

[9.  J  It  does  not  eiist  herewith  all  the  inddents  to  the  royal 
prerogative-Tight  in  England.  '  We  have  not  the  ^t  of  iprtf- 
tection  nor  the  extent,  in  chief  or  in  aid.  Here  the  priority  of 
the  State  is  a  rnle  onlyiif  the*  dtstribution  of  the  property  of 
th^  debtor,  requiring  the  debt  due  the  State  to  be  first  paid, 
where  the  individual  creditor  has  no  ainteeedent  lien  over^. 
reaching  it. 

This  privilege  does  not  embarrass  the  debtor.  He  may 
alieta  or  enoumbBr  his  estate,  or  use  it  in  any  way  which  his 
convenietice  of  interest  may  dictate.  It  merely  regulates  the 
rights  of  creditors ;  placing  th^  State  upon  higher  ground 
than  private  creditors.  And  as  the  Government  is  estafolish*- 
ed  fbr  the  good  of  the  whole,  and  can  only  be  supported  by* 
means  of  its  revenue,  ought  not  this  revenue  to  be  protected 
for  the  bewefit  of  the  whole  ? 

But  it' may  be  said^  that  there  are  judgment- liens  here 
which  cannot  be  di^laced  by  this  prerogative  right  belong- 
ing to  the  State.  The  judgments  had  no  liens  upon  the  debt 
recovered  of  Anderson  for  a  breach  of  his  bond.  It  may 
have  been  legal  assets,  because  it  could  be  reached  by  legal 
process ;  still,  there  was  no  legal  Hen  upon  it.  No  vested' 
right  would  bo  distiu'bed  by  awarding  the  pi?eferenoe  to  this- 
public  debt. 

[10.]  It  is  argued  that  the  State,  by  becoming  interested 
with  others  in  a  banking  corporation,  has  laid  aside  its  sov- 
ereignty and  is  entitled  to  no  privileges  or  preference  not  ^ 
rited  from  the  charter.    For  myself,  I  cannot  subseffb^W 
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the  propoeiiioii.     I  am. unable  to  uoderaland  how  it  i?,  that 

became  the  State  takes  stock,  iftore  or  less,  in  a  bank,  ikl» 

hereby  divests  .herself  of  all  the  pririleges  whieh  attach  W 

her  aa  a  sovereign— hm  n  creditor  of  the  corporation.  ■*' 

[11.3  As  a  stockholder,  it  is  true,  none  of.  these  imihumtie» 

belqng  to  her;  but  as  a  State^  she  occupies  a  very  difierent 

position.     And  it  will  be  found,  that  neither  the  case  of  Cfcm- 

ran  r«.  T hit  State  pf  ArkanM$j  nor  any  of  the  authorities, 

bold  that  a  State  is  dis^Achieed  of  any  of  her  prero^tiwe 

rights  as  a  soFcreigH,  by  taking  stock  in  a  private  eorpon^ 

Uou.     They  only  gp  to  the  extent  of  affirming  that  the  State^ 

by  ao  doing,  does  net  impart  to  the  corporation  any  of  it^ 

privileges,  so  far  ns  it  resi)ects  the  transactions  of  the  forpo-r 

ration.     A  very  difibrclit  doctrine,  and  one  with  which  Ttf 

have  no  controversy. 

The  demand  of  the  State,  founded^  in  .principle,  ad  tb  iti^ 
priority,  upon  Magna  Charta  itself,  (Schley' i  Jh'geety  41,) 
"  which  was  written  by  the  property  holders  of  tho  Kingdom,, 
aiid  signed  by  a  conquered  King,  not  for  his  private  benefit,' 
but  for  the  public  good,*'  being  double  the  sum  nllegeS  Uy 
hsLve  been  illegally  compromised  by  the  State,  the  creditova 
cannot  complain  if  the  one  be  allowed  to  set  off  the  other,  ar 
well  as  to  cover  other  instances  of  bad  mandgcment,  not  spe 
cificaBy  enumerated  or  proven ;  more  especially,  as  it  is  a^lt 
an  adjourned  question,  whether  the  whole  amount  of  this  re^ 
ceveiy  or  some  considerable  portion  thereof,  will  not  have  to 
be  refunded.  The  securities  of  Mr.  Anderson  who  paid  thitf 
money,  petitioned  the  Legislature  of  18*51~'2,  suggesting  thai 
a  Urge  amount  of  the  judgment  was  illegally  obtained,  and 
praying  that  the  same  might  be  reminded.  And  the  combfit- 
tee  to  whom  the  subject  was  referred,  after  stating  that  they 
found  sl[^mo  difficulty  as  to  the  precise  sum  which  ought  to  be 
returned,  int  that  thm^'e  was  jwitice  in  the  daim,  recommend- 
ed the  appointment  of  some  suitable  individual,  by  tho  Gof^ 
emor,  to  investigate  the  matter  and  report  to  the  General 
Assembly  next  ensuingv  what  amount,  if  any,  had  been  lin^ 
TOL.  xvm.-l3 
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jBBtly  recovered.  And  accordingly,  a  joint  reeoUtiDii  to  that 
•fleet  was  adofrted.  •  [Pamphlet  Acts,  1851^'2,  p.  571-'2:) 
What  has  been  done  since,  if  any  thing,  does  not  Uppean 
We  have  learned,  4C)ut{nde  the  record,  that  the  inrestigation 
resulted  unfavorably  to  the  applicants. •  .But  il  is  not  TOual 
fwr  a  claim,  "with  a  legisfetire  sanction  like  this,  to  be  aban-^ 
doned.  •   '  * '   ' 

'I  Would  further  remark^  upon  this  head,  that  when  the  Go- 
Temment  is  plaintiff,  it  has  been  doubted  Whether  aiiy  6et-off 
will  be  allowed,  unless  authorised  by  special  Statute;  and  for 
thcrsatne  reason^  that'priority  of  payment^of  public  debts  is 
given,  because  it  is  necessary  to  enable  the  State* to  accom- 
plish the  eitd  of  its  In^itution.  1(4  I^dl.  308.  9  Olrafiish* 
tl3,  /*.  313.  "9  Peters,  319-.)  But  the  converse  of  this 
is  not  true,  because  the  reason  upon  which  the  doctrine  ifr 
fomnded  does. not  operate. 

The  next  and  only  remaining  instance  of  misisanagement 
complained  of  is,  that  th^  State,  through  the  Centra)  Bank, 
rooeived  in  Darien  Bank  biHs,  upon  debts  due  the  Darien* 
BlBink,  ^65.202  46,  when  the  whole  of  this  sito,  or  tft  least 
'^  $42,621  22  which  was  in  judgment  at  the  time  of  the'as- 
aignmcBt,  shoiild  have  beew  eplleeted  in  current  funds. 

It  is  worthy  of  notice,  a{  least,  that  throughout  the  whale 
Legislative  iproeeedingd  in  reference  to  the  Darien  Bank,  the 
amount  collected  by  the  -Central  Bank  in  ^rien  Bank  potesy 
i^  3tated  to  be  $19L904  81,  instead  of  9165.202-46,  as 
agi[eed  upon  by  .Counsel.  [See  Journals  cf  the  Senate^  1847, 
and  evi^ry  whore^  Of  the  Darien  bills  burnt  by  tlie  States 
abe  was  pei*mitted  to  retain  9^6.000,  which  are  still  deposited* 
in  bei^  Treasury.  This  sum,  added  to  the  '  $165^ 000,  would 
njkake  the.$19L000.  Wae  not  thiB  3^6.000  collected  out^ 
the. State  assets,  instead  of  those  of  the  DarieU  Bank?  And 
jiiias  »he  not,  in  fact,  redeemed  $80,000  instead* of  $50,006  of 
the  ourrenoy  of  the  Darien  Bank  ? 

While  this  discrepancy  does  not  affect  any  prinoiple  in-- 
VQlved  in  this  decision,  wc  deemed  it  of  sufficient  importanoe 
not  to  be  overlooked.  • 
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By  the  6tk  Beotion  of  tke  ropcttlin^  Actvof  1841,  ((Jbrt, 

339y)  it  is  provided,  that  ^in  all  pnvDrentfl  to  lo  niAdceii 

xiotes  Qriginally  due  the  Darien  Bank  or  Hh  bran<ilieB,  and 

^iRrhieb  shall  \e  turned  orer  to  or  Tcnewcd  iit  the  Contral  Bank, 

-%be  maker  or  isdorser  of  such  note  or  notes  shall  1;e  author- 

iaed  to  pay  op  all  cir  any  part  of  his  or  tlicir  ikote  or  nottie, 

in  hills  on  the  Bank  of  Darien,  iseue<l'  fuoin  the  hunk  or  Lmuoh 

'Irnnk  in  which  the-f<aid  nptcforncitvs  wcieorigiiiaUy  <aHCf)iint- 

-«d,  and  the  Central  Bank  «hallbe  bouiMl  to  take  »iich  bills 

Trhen  so  tendered.** 

.  Ajic^tki^  was  bat-axe-enactmeatof  the  liGth  section  of  the 
Act  of  188dv  /^in<N*e  dbotaally  to  sernre  the  rsolvoncy  of  ail 
•the  banking  instiftationsr  in  this^  State/ '  \  iJobis  1^)0.)  7hit 
^^  the  notes  and  bonds  hereafter  made  payablo'  at^ancl.'dil^ 
eoanted  by  any .  b^nk,  shall,  wlicn  'tnin8&rro(l  to  any  otiihr 
bank,  continue  payable  in  the  billn  of  the  bank  at  which  they 
were  so  made  payable  on<l  discounterl,  in.  the  i«aino  luaiuier 
and  on  the  satne.  prinoiplee  t^s  if  they  were  still  holden  by  the 
bank  at  which. they  were  made  payable,  and  b^-'ivhich  tjiey 
were  diaeonntecl:  Provided^  ^that  nothing  themn  ooutuned 
8faall  be  construed  te'  take  away  froal  auy  bank  any  rights 
which  are  secured  to  it  by  the  pro\iKioQ$of  its  charter.*'  '. 

The  principle  embodied  in  this  law  was  justly  considered, 
by  the  Legislatiure^  as.  having  a  tendeiidy  to  socore  the  sej^ 
vency  of  our.  banking  institutions..  .The  Ajct,  itself,  was  ix\et^ 
iookad  in  the  discussion  ;  and  as  it  will  be  perceived,  relieve 
theLegishiture,  entu^ly,  from  t^e  charge  of  having  arbitrarily, 
hy  the  6th  section  of  the  Act  of  1841>  au'thariaed  the  debtoiics 
oftheDarien  Bank  to  <  pay  theur  noteain  the  bills  of  .that 
bank..  Instead  of  conferring  the  right  by  this  Act^  it*was 
not  in^h#  powerlof  the  State  to  take  it  away^  without  impairr 
iag  the  obligation  of  eentraet.  JFor  the  genexial  law  of.  182^2 
being  in  force  when  these  debts  were  created,  the  mode  fl£ 
payment,  as  preseribed  li^y  that  Act,  entered  into  and  forat'ea 
a  part  of  the  eontraet.  Indeed,  it  is  doubtful  whetheri^  upop 
generid  prineipleBi^md  independently  of  the  Aet  of  1832  aAd 
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Bank  (]^d  not  possess  the  right  of  diseliarging  their  ckbts  with 
Ike  notes  of  the  buk  to  ^rhich  they  m^re  payable;  The  pnki- 
tiple  is  a  salutary  one^  and  has  been  wisely  incorporated  into 
imr  system,  and  should  be  beneficially  oonstrned,  ma  one  of 
Hm  mf^By  means  resorted  to  by  the  State  to  protect^  com* 
monity  from  reckless,  and  improvident  banking.  And  the 
spirit  of  tba  iaw  certainly,  if  net  the  letter,  applies  to  debts 
already  in  jadgmcnt,  as  well  as  to  those  Vrhich  were  sued  or 
plill  rumning^  The  only  inquiry  is,  are  these  debt»  founded 
upon  notes  or  bonds,  payable  at  and  discoimted  by  the  Bank 
of  Darien  ?  If  so,  they  are,  and  af  right  shoidd  be^  payable 
in  the  bills  of  the  Dariej^  Bank,,  whether  In  judgment  or  ngt 
Wb  beliere  that  there  is  n0t  a  Statute  in  the  Digest, 'having 
relation  to  monetary  matters  and  banlciag,  wbioh  providea  so 
effectually  for  the  protection  and  pecuniary  prosperity  of  the 
people  of  this  State. 

But  it  is  said,  and  the  same  Idea  is  to. be  found  in  some  of 
the  reports  submitted  to  the  Legislitore,  all  of  whsefa  I  haTt 
examined  with  the  utmost  care^  so  far  as  it  lias  in  mj  pewtf 
to  procure  thorn,  that  by  this  collection  in  Darien  Baoi  notes 
the  Stale  has  boenTcleased  from  its'Iiability  as  a  stockholder, 
while  the  oreditara  haye  been  deprived  of  the  benefit  of  tfaeee 
assets,  to  whi^  they  had  a  right  to  kxik  for  payment.  But 
are  not  the  bill  holders  creditors*?^  ^  Should  any  oibcac  olase  be 
preferred  to  them?.  And  de  not  these  UHs  ocinflfeitute  debts 
•gainst  the  Darien  Bank  that  iomed.them ;  and  te  put  whieh 
in  circidtttiasi  these  very  notes  were  4isooanted,  wktei^  make 
vpthe  sum  total  of  these  iu$H$f  lathe  Stale,  as  a  stack* 
iMlder,  primarily  and  erigiaatty  liable  fo#  t)ie  vedemptieo  ef 
these  billa?  Did  she^  aa  a  Stote  or  a  ateckiiQlder,  flood  the 
wmtry  with  this  ep^ona  cmrreBefr  ?  I  addnsK  vyself  te 
^profesrional  mm^  who  uiMlerstaMl  tlM  law  ef  cirpovaiiwi 

^ly  the  Aei  of  l«86y  amending  tbe  charier  of  the  Meiiiee 
Rittl  Road  Octatpany,  and  conforriag  upon  that  .eorpoitrtjkw 
tanking  poweHi^  and  privOegee,  (Prmcft,  868^)  thi  rfsid  totl« 
%d^  legtMb«r  iMiaU'Aa«w#nM  lbeielM%  «HiMI 
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the  proper tj,  equipments  «fid  effects  therewith  eonnfected,  were 
pledged  «nd  bound  for  the  redenption  of  the  bills.  And  in 
addition  to  this,  the  persons  and  property  of  the  stockholders 
were  made  individually  Kable  for  the  same  parpose.  Under 
this  Act,  this  Gonrt  did  not  hesitate  to  hold,  that^  the  bill 
holders  had  a  prior  lien,  over-riding  all  ether  claims  or  e(9»- 
tracts ;  mnd  that  too,  notwithstanding  the  individual  liability 
clause.  CoUina  «f.  Tki  Central  Bank  ft  al  (1  Kelly,  48di) 
There  as  here,  it  was,  insisted  they  had  two  funds  to  lodk  to, 
nsnudy :  the  foad  and.  thie  stockholders,'  whHo  the-othei*  cred^ 
iters  had  ne  ether  resort  but  the  road;  timt  consequently^ 
Equity  moiAA  say  to  the  bill  bolder,  you  shaUlet  go  the  asaelsr 
^f  the  eorperatiern,  and  take  your  pay  out  of  the  stockhohlersw 
But  this  Court  repudiated  all  such  ideas  of  equity  ;  imd  ael^ 
ing  from  the  highest  oonsiderations  of  pufoHc  poiicy,  reoog- 
niied  and  enforced  theparamebnt  lien-of  the  bill  holder  guar- 
anteed by  the  Statute. 

I  am  fully  persuaded,  that  of  ail  classes  of  bank  debts, 
that  which  is  most  entitled  to  legislative  care  against  discredit 
and  loss,  is  the  common  currency — the  circulating  medium ; 
and  that  in  addition  to  the  personal  liability  clauses  which 
have  been  ifiserteil,  fi-om  that  of  the  Darien  Bank,  in  1818^ 
down  to  the  present  time,  there  should  be  superadded  prior- 
ity of  payment  out  of  the  assets,  in  case  of  insolvency. 
Indeed,  whether  constitutioni&I  or  otherwise,  it  would  be  pre- 
mature to  decide,  but  by  the  3d  section  of  the  Act  of  1842| 
passed  for  the  purpose  of  winding  up  the  affairs  of  the  insoir 
vent  banks  of  the  State,  it  is  expressly  provided,  that  the 
/stues  ^  these  banks  8hal^  first  be  paid  off"  und  redeemed. 
[OoW%l>igut,n».) 

And.yet9  in  the  face  of  all  this,  the  State  has  been  repeat- 
<^y  rebuked  by  legislative  reports  and  resolutions,  for  allow- 
ing the  debtoi^  ^f  the  Darien  Bank  to  pay  their  notes  in  the 
bills  of  that  bank.  And  it  is  suggested  as  a  reason,  in  one 
^  these  p^ers,  why  the  expenses  incurred  by  the  Central 
Bank  ibr  its  afeocy  in  settUng«p  the  business  of  the  Dariw 
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Bank,  ehoHld  BK>t  '^be.  ohaiged,  by  tho  State,  <agiuii8t  Uic 
creditors!'*     (Senaies  Jo^rfuda^  lS41^,p.  dil.)     .  , 

In  the  preamble  to  the  Act  of  22d  Feb..  1850,  {PampkUt, 
59^)  it  is  said  that  vo^nyoi  those  ^ilaii^s^  are  bolioved  toJbc 
illegal  awl  unjust  And  the  diroctor  of  the  Central  Baidi 
wai^  required  to  make  inquiry  ooncerningthem ;  and  asi^er 
tain  luid  report' te  the  next  Legialatuxo  thereafter^  uponwhfii 
terms  they  could  be  eompounded.  .We  soc-no.eyidenoe4c 
shovthat  any  .of  these  claims  are*  unju^U  But  ]¥e-  do.:«eiE 
pceofs  multiplied  from  year  to  year^  upoo-  t&a  journals  ^f -the 
Legislature,,  that  the  mi/st  vague  and  erronaous  opinious  h#v( 
been  entertained  and  premulgatxul  as  to  the  true  eharaeter,«d 
the  State's  liaJ)iUt|y,  growing  o«t  of  h)er  oo^ftneation  with  the 
Bank  of  Darien.   • .     ,  . .  .         * 

.  .  In^he  biennial  message  o£  GROvevmMr  Crawford,  sjibmitud 
'to  the  GeneraLAssembljF  at  the  beginning  of  the  aassiend 
1845,  k  is  stated  that  ^'tbe  liability  of  the  State,- ae-a-sto^^i 
holder,  for  her  prqportion  of  the  outstanding  circulation  oi 
the  bank,  is  unquestionable."  Of  course  it  is.  His  Excel- 
lency proceeds — ^^  The  estimated  amount  of  this  liability  ma^ 
not  exceed  sixty  thousand  dollars  after  the  available  assets  oj 
ihe  baidL  are  vealized/'  A  pledge  was  given,  that  it  ghoiild 
be  the  policy  of  the  Executive  Department  to  effect  the  col- 
lection of  the  debts  due  the  bank  with  convenient  despatcl^ 
unless  otherwise  directed.     i^Jour.  of  ifie  JT&us^^  pp.  l8^  J!f^ 

In  response  to  this  message,  a  joint  resolution  was  psuuej 
that  session,  requesting  the  Governor  to  have  all  thq  jtvaifa 
bte  assets  of  the  bank  collected  with  .ponvenient  despatch] 
and  that  he  cause  the  same,  as  ^ell  as  the  lands,  to  be  con- 
verted into  cash  so  soon  as,  in  his  opinion,  it  could  be  dfonc 
without  manifest  loss  to  the  State,  and  so  soon  as  a  tompu* 
ance,  with  good  faith  to  the  KU  holdem^  shall  demand ;  'and 
fbat  the  proceeds  be  applied  to  the  r^emption  of  tlie  tfSk 
of  said  bank,  fend  the  payment  of  its  other  legal  lial^ 
tifes.     {Pamphlet  LaM,  1846,  je?.  201.) 

Bo  far,  all  is  good  Benge->-evihcing  that  both*  Depallatoiltfl 
^t&e  Goverfiment  enteftained  cleto  andcd^rtectvieira'iirlfc 
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the  Kabilitjr  of  the  Stete«0  a  stookholder,  as  well  aa  of  h&f 
d»ty  as  trastoe;        ♦  • 

.  Id  bis  ^  next  biennial  Ifessage,  tbe  €h)?emer  nakev  hot 
sfa'ght  alloaion  to  this  ^subject.  He  refers*  t^  ffae*  two  suta 
•gaiwt  Andct^OB — ^the*  ena-  lia  lale  cashier  of  tbe  Bi^Mieb'  of 
tke  J>arieik  Blufik  tt  Mille«(^viUe;  add  the  Other,  as  2mJ^ 
ke^r  of  tfa^  Gentral  Baaki-^and  anggests,  that  whatorar 
iimia  mn J  be  finilly  recovek>ed  by  tbe  action  pending  m 
Qre^me  Otmfftjfj  will  be  a  fiart  of  thft  rffsourees  of  tbe  Darien 
Bank,  and.  distributable  among  its  creditors;  and  that  tbis 
momiisa  recovered* and*paidy  will,  io  that  extent,  dimia^h 
tke  liability  of  <be  State  as  a  stookfadkler^  *'  Of  this  liabil- 
ity,''-says  bis  fixoellebey,  ^^I'have  spoken,  by  my  Message 
tivtke  last  Legiskitiire.  The  opiniinir  then  expressed. is  mh 
changed."  What  was  the  liability  of  the  State,  spoken  of 
by  GbvertfOT  Orawferd  to  the  last  pv«eeding  Legislatiira? 
It  was,  that  she  waa  bound,  <m]j  as  a  stookholder,  for  her 
proportion  (one  half )  ^f  ^^the  outstanding  circulation  of  iba 
bank ;"  that  tbe  estissated  amount  laightuotexoeed  $8&.009« 
And  be  n<)W  says,,  that  the  opinions  then  expressed  remain 
SDchanged;  that  is,  both  as  to  tfaefiature  and  extent  of  the 
Stale's  liability. 

I  have  felt  it  to  be  mjihity  to  be  tbtis  minute  in  quotiag 
firedr  these  two  messages  of  one  of  Georgia's  ablest  and  most 
tigilatft  Chief  Magistrates,  because  they  were  evidently  nlia> 
Apprehended  by  the  Legislature'  of  1847.  In  tho  report  and 
resolutions  of  the  committee  oh  banks  which  Was  adoptod 
that  year,  it  is  said,  that  ^'iir  tb^  Annual {f)  Messages  of  his 
Szcelleney,  Gov.  Crawford,  i&  1845  and  1847,  and  in  the  r^ 
p^rt'of  the  committee  on  .fina^ce^  which  was  assented  to  oil 
theSTth  of  December,  1845,  the  liability  of  the  Stat^of 
Q^orgia  to  pay  the*  bill  holders  tihd  cr€ditors,'  ili  proportion 
to  the  Bmo^  of  stock  held  by  the  State  in  tho  Bank  of  Da- 
rien,  4s  distinctly  admitDsd  and  shown/* 

With  tbe  utmost  deferenoe  for  tho  committpo  which  inada 
tUercp^^rt,  and  the  Assembly  which  adopted  it,  I  respectfully 
sAnH,'  tbai  iiiju«tioe  is  done  to  Oovamor  Cnwferd  by  tUi 
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ateteiMpt.  He  41^  dMao^j-  ^o«i<m^  the  JifttMliCj.-  ef  tkc 
jBtate,  as  a  stockholder,  to  pay  the  bill  holden.  'But  he  «if« 
vw  (Md'Aiknit'timt  she  m^  liabk,  ia  tha|i  ^faaraeter,  to  iftny 
^dttr  elaas'  of  oredslots..     v  .     •     ^    .     ;   • 

Wbfti  adnuBitoea  vm;  haf e  heea  laaae  bjF  the  .ewuniltee  f^ 
ftuuQce^  iniheir  i^po^t^.the  H^tiae  of  ft€|M:eeeiltature^  m 
IpQOW  4iot,  haviiag  ««itfched  m  iwin  fori^his  docimeiit.  2l  ii 
not  in  the  Fauphlet  Acts  of  1845— frneither  is  it  to  be  fwnd 
in  tbe>  «Fournal  •£  tkp  Qouse^  »  We  regret  ta  find  that  the 
Journals  of  the  I/egiBlatuice  arr.  kmentablj  deficient  k^  tb^ 
/eijibtratioa  ^  tf  aitenr  vitaUjr- important  to  the  public  ii^tereili* 
The  reports  of  comaitteos^  .whether  select  .or-sti^Adimg,  wtt 
Jtfi^lj  .-jftreser-ved.  Xf  aoeompanied  with. a  rescrlutiouy^the  lai^ 
Pat  is  published  jn  ike  Aetc^  and  «lbe  repctrii  omitted-  jiuot 
Wa«  piroiiikbly  the  fate  of  .this  £iMLiie«  repork  We  d6  iu4  in* 
toiid^.hy<  these  renuueks^  teL^eusnre  the  Secretary  and  6krk 
«|id  tbeir.reoordittg  -corps.  Wo  ui^erstand  the  practice  erig% 
ilwto»  in  a  ptnciple  #£  eoo&emyi,  to-wit :  the^proteotioa  of  Ao 
SttAe  tr^m  Ae  puUication  of  uaAeoessary  mat^eiv  .     .  # 

*  We  <lo  fittdy  howevap,  ai^epoiTtniade  that  jtear,  by  th(i  eoi|h 
ittittee  (m  Bauk%io<?AM'they*stajte,  amongai  other  thingi^ 
that  they  ^'qoneur  with  his  Excellency,  the  Goveny>K, ;  thiM 
the  ^State  k  liabb  for  ker  proportion  of  the  vutstOMcUn^  mV- 
tukftiMi^  of  th^  Batik  <c^  Darien^' '  but  nothing  fai-they.  (Jonf^ 
naUf  the  jSemtUy  184^,  p,  172^-  It  ia  hardly  to  be  prfaiiinpd 
that  .a^  report  differing  from  thisijiheuld  ha^  been..iDjMle  .apfi 
approved  4uring  the  same  Session,  The  ^omn^itteo  cimtiih 
ues,  ^'  Tl|o  fiti^  is  likeiffi  lo  lose  a  largo  sum  qn  aQcount  ft 
the  Bank  of  Daiien^^^mueh  larger  than  this  hoporable  <hm|4 
mittee . appear X  to  have  apprehefded^  .  She  had  .alraody  omtfjr 
f826j000>  by  way  of  instalmenta  on  Jher  oapital  stock ;  >  fthf  h^ 
thoninrthfi  Treasury  (54  JL70  or  UBOvas  the  ease  may  be,  of  the 
IJSk^  of  the  bank  redeemed  in  tho'itily  of  payment  of  taxea-^rW 
item  wholly  overlooked^sofajr  as  wo  oanunderstend,  iaotUMsider^ 
1011  thei  liability  of  the  State,  from  1842  down  to  tl^  present 
diictnsion.  Vw^  atrongo  to-  telU  I  am  assured  by  Cnnnopit 
Hmt  WL  the.n^uolino&A  of  «bd  State'*  liahility,  both>ef^|||t 
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oommissioners  and  the  Circuit  Court,  this  pregnant  fact  ha* 
never  been  brought  out  and  relied  upon.  The  decision  of 
Judge  HARDEMiiK,  making  the  State  responsible  for  th« 
^hole  amouqt  of  the  remaining  outstanding  circulation,  can- 
liot  be  comprehended  upon  any  other  hypothesis.  We  do  not 
hold  it  right  upon  that. 

But  the  loss  off  the  St§ite  stops  not  here.  She  gets  not  a 
doUar  of  her  debt  of  925.897  96— a  debt  which,  by  the  laws 
of  all  countries,  should  be  first  paid  out  of  th^  assets ;  and 
only  asks,  in  consideration  of  waving  this  preferred  claim, 
she  may  not  be  forced  to  account  for  the  $12,728,  received 
on  the  Anderson  judgment  in  Darien  Bank  bills,  which  did* 
not  benefit  fier  a  cent,  as  .she  was  not  bound  to  redeem  thesb 
bills;  or  at  least,  but  a  small  portion  of  them,  and  is  already 
importuned  to  reftmd  the  amount  to  the  debtors,  as  having 
been  illegally  recovered  and  paid. 

The  committee  were  over-modest  in  hinting  that  the  State 
was  *^  likely  to  lose"  a  large  sum.  Computing  the  loss  of 
stock,  dividends,  the  amount  expended  in  the  redemption,  of 
bills,  et  cetera,  and  $500,000,  the  subscription  price  of  her 
6*000  shares  of  stock,  would  scarcely  indemnify  the  State  for 
the  damage  she  has  already  sustained  by  this  ill-starred  ed- 
tQrprixe.     But  the  committee  proceed. 

'^  As  a  stockholdeTy  the  State  is,  beyond  all  doubt,  in  the 
minds  of  your  conunittee,  bound  to  pay  to  all  bona  fide  bill 
holders  and  creditorSj  in  proportion  to  the  stock  held  by  th^ 
State.  Certain  judgments  have  been  obtained  on  the  bank 
bills  of  the  Bank  of  Darien,  and  *  on  protested  checks  given 
by  the  Bank  of  Darien,  to  take  up  the  bijls  of  said  bank. 
Your  committee  cannot  perceive  the  difference  between  such 
judgments ;  they  equally  affect  the  State,  and  demand  settle- 
ment by  the  State  of  6eorgia,  upon  the  same  terms."  It 
was  again  recotnnlkended  to  appoint  a  commissioner  to  report, 
to  the  ensiHng  Legislature  the  names  and  classes  of  all  cred* 
iters;  and  what  "sum  per  centum"  they  were  ready  and  wit 
Ifa&g  to  receive  on  final  settlement.     And  by  resolution,  the  ' 
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^     ■ 

dirfectOT  of  the  Central  Bank  was  instructed  to  perform  t! 
duty. 

We  do  not  feel  it  to  be  incumbent  upon  us  to  point  out  t! 
difference  between  bank  bills  and  checks  given  by  the  bai 
to  reileem  its  bills.  The  one  constituting  the  circulating  n 
diujn  of  the  country,  cannot  be  created  without  special  leg 
ls\tivc  license,  and  is  limited  in  api'ount;  whereas,  a^aii 
buying  and  selling  bills  of  exchange,  drafts,  checks,  receiYU 
money  on  de{Josit,  &c.  there  is  iio  legal  prohibition.  Suffi 
it  to  say,  that  for  the  one  class  of  delbts,  it  bias  become  t 
universal  custom  of  the  Legislature  tp  exact  extraordina 
sepurity— while  for  checl^s,  &c.  no  such  security  is  pro^ 
defl.  But  we  are  not  here  to  discuss  what  the  law  ought 
hei  but  to  decide  what  it  is.  Had  the  Jjegislature  ^dopt 
the  report  in  the  form  in  which  it  was  originally  presented  1 
Mr.  Snider,  imputing  to  the  State  mismanagement  m  colIcN 
log  the  assets  of  the  Bank  of  Darien,  and  asserting,  that ' 
truBtee^  she  Was,  beyond  all  doubt,  bound  to  pay  all  honaj^ 
bil}  holders  and  eredifor^  one  half  of  their  debts,  we  ccft 
have  comprdhended,  to  say  the  least  of  it,  the  position  inteB 
ed  to  be  occupied,  whether  maintainable  or  not.  But  wn 
it  is  gravely  put  forth,  in  a  paper  like  this,  that  the  State, 
a  stockholder y  is  thus  liable  under  tKe  charter,  we  confess  ilt 
we  are  utterly  unable  to  understand  what  is  meant.  Sb 
pMe  there  be  no  difference  on  the  score  .  of  abstract  justly 
between  debts  due  on  bank  bills  and  debts  due  on  protest 
bank  checks — (and  I  do  not.  insist  that  there  is) — still,  if  t! 
Act  of  incorporation  makes  the  State,  as  a  stockholder,  lial 
for  the  bills  and  not  for  the  checks,  does  that  constitute  : 
difference  ? 

.  It  is  to  be  regretted  that  such  dootrines  should  emani 
from  such  high  places.  It  is  calculated  to  produce  confusi 
kt  the  public  mind — even  in  the  professional  aud  judid 
H^iad ;  and  to  create  doubt  and  un«ertai]ity  as  to  doctriii 
*1foit  are  as  old  as  the  history  of  corporations  themseliy 
And  that  i»  not  all :  it  has  excited  delusive  hop^  and,e3(^ 
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^^utions  in  the  minds  of  the  creditors  themsclvca,  destined  of 
'<x)urse,  to  inevitable  and  vexatious  disappointment  in  the  end. 

Had  I  the  power,  as  I  have  said  before  elsewhere,  I  would 
snake  the  law  what  it  is  erroneously  supposed  to  bo  in  this 
report,  in  all  eases.  Where  the  joint  or  corporate  assets  were 
exhausted,  leaving  any  debt  ichativer  unsatisfied,  in  accord- 
ance with  the  decision  of  the  House  of  Lords,  in  Dr.  Sai- 
-mo^n'9  ca%e^  {Chancery  Cases,  206-7.  23  C/turlen  II.  H  tier's 
Abr.  Fo/.  6,. j».  310-11,)  every  person  of  the  corporation 
should  be  held  liable  to  pay  his  proportion.  That  upon  fail- 
ure of  corporate  assets,  in  whole  or  in  part,  each  individual 
member  should  be  held  liable  to  pay  his  quota  or  proportion 
of  the  deficiency,  iw  a  doctrine,  we  think,  jiretrnant  with  the 
parci^t  equity.  Such,  however,  was  not  the  law  of  corpora- 
tions in  1818,  when  this  bank  was  chartered.  It  is  not  'sb 
now;  although  oui*  legislation  is  rapidly  approximating  to 
that  point. 

Th^BO  are  the  grounds  upon  which -tlie  creditors  propose  to 
make  the  State  liable  for 'having  mismanaged  and  misapplied 
the  assets  of  the  Darien  Bank.  After  a  careful  examination 
of  them,  we  are  of  the  opinion  that  they  have  failed  to  make 
out  sncK  a  case  as  will  entitle  them  %{>  indemnification. 

The  right  of  the  creditors  to  the*rents  which  accrued  on  the 
real  estate,  during  the  period  the  lahds  were  controlled  by  the 
Central  Bank,  would  seem  to.  us  to  be  indisputable,  upon  the 
plainest  principles  of  justice.  And  that  interest  should  be 
paid  on  the  proceeds  of  the  real  estate  sold  in  Georgia,  Dnd 
upon  the  annual  rents,  from  the  times  when  these  sums  were 
respectively  received,  wonld  seem  to  follow  as  a  necessaly 
consequence.  We  are  not  furnished  with  the  data  whidh 
wonld  enable  us  to  compute  the  interest.  All  we  can  d6,  is 
to  settle  the  rule,  le&ving  the  details  to  be  adjusted  by  th^ 
parties  themselves.    "■  • 

As  we  eoncitf  with  Judge  Hardeman  tipon  this  branch  of 
the  case,  and-lhe  judgment  which  he  rendeVed,  'hs  stated  hj 
Covnse),  was,  by  agreement,  so  far  as  the  facts  are  concerned, 
IPSirdiild  suggest  tb«  propriety. of  making  it  the  basis  of  %et- 
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tlemerit,  as  to  the  question  of  rents,  unless  some  mistake  or 
inaccuracy  of  statement  has  since  been  detected.  We  pre- 
scribe nothing  authoritative  upon  this  subject. 

[12.]  After  having  made  OTmmon  cause  against  the  State;, 
up  to  this  stage  of  the  proceeding,  a  cross-fire  now  com- 
mences between  the  allies  themselves.  The  judgment  credit 
tors  claim  to  be  entitled  to  the  whole  of  the  available  asseta. 
The  others  contend  for  equality  of  right  and  rateable  distri- 
bution. 

So  far  as  the  real  estate  in  Georgia  is  concerned,  there  cab 
be  no  doubt.  The  judgment  liens  attached  upon  these  lands 
in  1841,  when  the  repealing  Act  was  passed,  and  could  not  be 
diy^sted. 

[13.]  Without  going  into  an  elaborate  examination  of  this 
cloctrine,  we  understand  the  law  to  be  briefly  this :  That  not- 
withstanding it  is  a  favorite  policy  of  a  Court  of  Chancery 
to  distribute  assets  equally  among  creditors  pari  pm%Uy  yet, 
srfieaever  a  judicial  prefereace  has  been  established,  that 
preference  is  always  pres^ved  in  the  distribution  of  assets^ 
evea  in  that  Court.  ( Thompson  vs.  Broum  and  atierSj  4 
Jopna.  Oil.  Rep,  610,  and  tlw  attthoritie$  cited  in  that  cate, 
MeDermuU  vs.  Strong^  lb.  687.)  Whether  the  creditors  are 
not  aU  equal,  as  to  equitable  assets,  there  is  a  conflict  of 
autiiority.  In  a  note  to  Brown  v%.  Braum^  (16  ling.  dLM. 
i275,)  it  is  stated,  that  after  some  struggles  in  the  Coiirta  of 
Equity,  upon  this  point,  it  is  at  leoigth  settled,  that  aa  to 
tquitable  aseetSj  the  creditors  are  all  equal  and  are  to  share 
in  proportion.  Yet  as  to  legnl  aeeetg^  it.has  always  bees  heU, 
lh«t  emecuti^  fsreditor*  lire  entitle4  to  priority  aE4  pveto- 
^Miee. 

[14.]  All  the  available  moanus  of  th^  Darieh  Bank  were 
legal  a$9et$.  By  i^hich,  we  meaa  such  assets  as  may  be  reaeh- 
Jti  by  legal  remedy  or  process,  in  contradistinction  firom  the 
suitable  interests  of  a  debtor,  which  the  jadgment  ereditor 
mwt  go  into  Equity  to  obtai«.  True,  the  lands  in  Mismaippi, 
the  only  thing  about  whieh  there  could  be  aay  eoatrovewyy 
were  not  acMMiUe  by  any  lofpl  proeeediiig,  in  tifA^  Stater 
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^Qt  80  soon  as  they  were  converted  into  cash,  by  sale,  the 

^ent  who  held  the  proceeds,  was  subject  to  garnishment  at 

^be  instance  of  the  judgment  cr^tors. 

We  are  happy,  therefore,  in   oeing  able  to  ratify,  upon 
^^gal  principles,  abundantly  fortified  by  authority,  the  uniform 
bourse  of  the  State  in  directing  the  whole  of  the  available 
*^s<?ts  of  the  Darien  Bank  to  be  pai4  out  to  the  oldest  judg- 
ment creditors  as  fast  as  they  comcfi)  hand. 

Three  points  remain  to  be  considered,  before  concluding 
^His  opinion: 

[15.]  Ist.  Is  the  State  liable  for  the  whole  t)r  any  part  of 
the  outstanding  circulation  ?  It  amounts  to  ^47. M2,  As 
t^arly  as  1842,  the  State  had  i*edeemed  $54,180  of  the  billsof 
^lie  Darien  Bank,  which,  added  to  the  947.342  yet  outstanding, 
Would  make  an  aggregate  of  9101.522,  fer  the  one  half  of 
Avhich,  amounting  to  950*761,  the  State,  as  a  jcHnt  and  co- 
<^(}oal  stockholder,  was  responsible.  But  she  has  taken  up 
954.180 ;  and  consequently,  over  paid  her  share  by  98.419. 
Add  to  this  the  912.728  received  on  the  Anderson  judgmelkt 
in  Dftrien  bills,  and  for  which  she  is  hereby  made  to  account 
to  the  creditors  in  current  funds,  by  relinquishing  a  debt  of 
925.897  96,  which  was  entitled  to  priority  of  payment  out  of 
the  assets  of  the  Darien  Bank,  and  the  State  will  have  over- 
paid her  half  by  916.142.  Is  she,  in  Law  or  £quity,  under 
obligation  to  respond  further  to  the  bill  holders  ?  Having 
fuUy  expressed  my  views  upon  this  point  in  the  case  of  Lane 
VB.  HdrriSj  (16  ffo.  Itep.  217,)  decided  at  Decatur,  August, 
1854,  I  forbear  to  enlarge  upon  this  point.  Ample  authority 
'might  be  adduced  in  support  of  the  opinion  estpressed  by  the 
majority  of  the  Court  in  that  case,  were  it  deemed  necessary* 
It  b  considered  no  longer  an  open  question,  in  those  States 
where  these  personal  liKbility  clauses  have  been  the  subject* 
^natter  of  adjudication. ' 

In  Tidlmatiffe  and  otherB  V9.  The  FiehkiU  Iran  Company 
and  etkerBy  (4  Barbour' $  Suprentt  Court  ReporUj  882,)  the 
Court  say* — ^^  In  rither  case,  ^uch  limited  pergonal  liability  i3 
>at  aa  ead,  iAmb  tli0  stockholder  or  director  has  paid  or  been 
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charged  with  delbts  to  an  equal  amount.  He  can  be  required 
to  pay  the  amount  of  his  liability  but  once,  and  whether  he 
pays  that  amount  voluntarily,  in  the  discharge  of  the  debts  of 
the  corporation,  or  whether  he  is  compelled  to  pay  it  upon 
suit  brought  by  the  corporation  or  any  of  its  creditors,  having 
paid  it  he  can  set  up  payment  as  a  defence  against  any  fur- 
ther liability.** 

That  was  a  suit  against  the  directors  for  an  excess;  and 
the  charter  gave  the  corporation  a  right  to  institute  an  action 
during  its  continuance ;  "  and  in  the  event  of  its  dissolution, 
to  any  of  the  creditors  thereof.'*  The  principle  is  the  same 
as  that  involved  in  this  case ;  and  it  was  so  treated  and  con- 
sidered by  the  Court.  Indeed,  the  case  of  stockholders  was 
referred  to,  to  illustrate  the  rule  of  recovery  against  the  di- 
rectori. 

[16.]  2nd.  Are  the  stockliolders  of  the  Darien  Bank  liable 
for  the  bills  held  by  the  administrator  of  James ^Holford,  de- 
ceased? «• 

■  Upwards  of  $200,000  of  the  notes  [of  the  Darien  >Bank, 
were  pledged  to  the  New  York  Banking  Oompany,  for  the 
privilege  of  drawing  upon  the  company  through  its  president, 
J.  Delafield — stipulating,  in  writing,  that  the  company  should 
be  under  no  obligation  to  accept  the  drafts.  The  pledge  was 
eridently  made,  therefore,  without  the  slightest  reciproeal 
benefit.  This  immense  sum  was  thus  ti'ansferred  to  this  com* 
pany,  without  the  shadow  of  a  consideration.  And  notwitii- 
standing  sidt  was  instituted  tQ  recover  these  bills,  a  large  por* 
tion  of  them  got  into  circulation.  It  is  admitted  that  JiOmes 
Holford  was,  in  his  lifetime;  an  innocent  hcdcfer..  And 'the 
only  point  submitted  for  our  judgment  is,  is  the  State,  as  a 
stockholder,  liable  for  the  redemption  of  tiiase  bills?  We 
think  so,  most  clearly.  h.  •  .. 

A  bank  note,  though  stolen^  beconles  the  property  of  him 
who  gives  valuable  consideration  for  it,  having  no*  netioe  or 
knowledge  of  the  robbery.  •  (1  Burrow's  Mep.  462,  ofideaees 
edted  in  head  note.)  So  that^  wjiether  the  bills  got  into  circa* 
ktion  "  by  Btltpendoos  folly  or  stupendous  fraiM^*'  the  iiiii#» 
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^^tit  lioldor  is  entitled  to  collect  the  bills  of  the  bank^  and 
^condarily,  of  the  stockholders. 

[17.]  8d.  Is  the  Milledgeville  Bank  entitled  to  recover, 

^^der  the  facts  set  oat  in  the  record,  as  to  the  package  of 

l>ills  upon  which  judgment  had  *been  obtained?     We  .think  so, 

I>ix>Tided  suitable  indemnity  be.  tendered,  not  only  for  aU 

future  liability  upon  the  original  bills,  but  also  against  the 

fiBSt,  should  it  tium  out  that  these  bills  had  already  beenpre* 

Bented  and  taken  up  by  the  State  and  burnt.     {Story  an 

Promu9arg  Note$y  §445.     Waters  againtt  the  Planter* $  and 

State  Bank,  JR.  IL  Oharttan's  Rep.  193.)    This  last  case  is 

directly  in  point. 

Of  course  the  two  last  points  are  adjudged  in  reference  and 
subordination  to  the  previously  expressed  opinion  of  the  Court, 
as  to  the  State's  general  liability  as  a  Btockhblder.  For  the 
bills  upon  which  these  judgments  are  founded,  constitute  a 
part  of  the  $47,842,  still  to  be  redeemed  by  the  stockholders. 
In  deciding  between  the  State  of  Georgia  and  the  creditors 
of  the  Bank  of  Darien,  we  hav«  endeavored  to  mete  out  the 
same  measure  of  justice  to  the  State  that  we  should  have 
done  had  the  litigation  been  between  private  citizens.  We 
hiave  striven  to  ascertain  and  fix,  with  precision,  the  exact 
legal  and  equitable  obligation  of  the  State.  Whether  she  may 
not  feel  it  due  to  herself  to  throw  off  the  Statutory  shield 
within  vkieh  she  is  panoplied,  and  answer  to  the  full  expec- 
tation of  these  creditors,  by  redeeming  the  whole  of  the  out- 
standing circulation,  and  discharging  at  least  one  half  of  the 
other  claims,  we  will  not  undertake  to  advise.  Upon  a  ques- 
tion of  public  policy,  morals  or  magnanimity,  the  State  is 
abundantly  capable  of  deciding  for  herself,  without  the  aid 
of  our  poor  prompting.  That  the  grossest  misconception  has 
prevailed,  both  as  to  the  nature  and  extent  of  the  State's  lia- 
bility as  a  stockholder  in  the  Bank  of  Darien,  is  palpable  and 
undeniable.  In  support  <of  this  assertion,  we  need  only  refer 
to  the  fact,  that  when  this  subject  was  lant  before  the  Legisla- 
ture, the  liability  of  the  State  to  all  the  bona  fide  creditors  and 
<elaiBM&tiWi8rateda^«ere9i^y-Mv^ce7{f«onMe(io72^.''  {Jmr- 
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nal  of  the  Sfousey  1854,  p.  498.)  And  while  it  maj  be  true, 
as  again  and  again  charged,  that  she  ^^mismanaged"  and 
^'neglected"  the  assets  of  ^he  bank  after  taking  the  same 
*^  by  strong  hand,"  we  must  saj,  that  sufficient  proof  has  not 
been  submitted  to  us,  to  sustain  the  allegation. 

Whatever  the  State  may  determine  to  do,  we  trust  and  be- 
lieve that  no  stain  will  dim  *her  escutcheon.  While,  as  a 
« Judge,  I  am  constrained  to  award  the  judgment  which  we 
have  rendered,  as  a  tax-payer,  I  will  cheerfully  contribute 
my  quota  or  proportion  of  any  levy  which  the  State  may  see 
fit,  voluntarily  to  impose,  to  relieve  her  character  for  good 
faith,  from  all  injurious  aspersions,  whether  well  or  ill  found- 
ed. 

In  view,  then,  of  all  the  facts  embraced  in  the  seven  cases 
between  the  State  of  Georgia  and  the  creditors  of  the  Darien 
Bank,  and  submitted  together  for  the  conaideration  of  die 
Court — and  with  the  distinct  admission,  on-  the  part  of  the 
Counsel  in  behalf  of  the  State,  tbat  the  creditors  are  entitled 
to  interest  on  the  balance  to  be  awarded  to  them,  at  least 
from  the  date  of  the  award  made  by  the  commissioners—^ 

It  is  considered  and  adjudged  unanimously,,  by  the  Court, 
1st.  That  no  liability  attaches  to  the  State,  either  on  aceomnt 
of  the  unpaid  stock  as  originally  subscribed,  or  the  thirty-fifie 
Iiundred  and  sixty-seven  shares  subsequently  transferrediotiw 
bank.  2ndly.  That  .as  trustee  through  the  Central  Bank, 
for  winding  up  the  affairs  of  the  Darien  Bank,  the  State  it 
chargeable  with  available  assets  amounting,  in  the  aggregftte^ 
to  $241,626.52,  which  is  to  be  diminished  by  the  following 
credits,  to  wit :  r 

^    Expenses,  $16.S09  01 

Pd.  judg.  in  favor  of  Jno.  G.  Winter,    :  14.48S.  60 

Pd.  to  judgments  in  favor  of  Planters'  and 
State  Banks, 

Darien  Bank  bilhr  received  as  sets'off  against 
debts  due  the  bank, 

^  Makmgy 
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^vrhich  subtracted,  leaves  balance  duebj  the  State,  926.408.79, 

^th  interest  thereon  from  the  date  of  the  award  made  by  the 

commissioners.     For  this  balance,  together  witli  interest  <m 

^he  proceeds  of  the  real  estate  sold  in  Georgia,  and  oil  the 

anniud  rents  accruing  thereon,  from  the  times  these  sums 

^ere  seyerally  recdved,  (the  principal  sums  having  heetk 

already  accounted  for,)  the  State  is  responsible ;   and  it  is 

adjudged  that  the  same  be  paid  to  the  Planter's  Bank  and' 

the  Bank  of  the  State  of  Georgia,  the  oldest  outstanding 

judgment  creditors  of  the  Bank  of  Darien,  or  their  Attorney, 

on  account  of  their  judgments,  rateablyto  be  divided.     Sirdilf. 

As  to  the  outstanding  bills,  amounting  to  847.842,  a  majority 

of  the  Court,  (Judge  Benking  dissenting,)  consider  that  inaa- 

much  -as  the  State  has  redeemed  already,  with  the  public 

funds,  more  than  one  half  of  the  circulation,  the  State  is  dia- 

charged  from  further  liability  to  the  bill-holders.     (In  the 

opinion  of  Judge  Bennino,  the  State  is  still  liable  for  one 

half  of  each  unredeemed  bill.) 

In  the  case  of  the  State  against  the  administrator  of  Jamea 
Holford,  deceased,  this  Court  is  of  the  opinion,  and  so  deter- 
mines, that  the  stockholders  of  the  Bank  of  Darien,  are  lia- 
ble, under  all  the  facts  of  the  case,  for  the  redemption  of  the 
bOls  held  by  the  intestate  of  the  defendant  in  error.  And 
also  for  the  redemption  of  the  bills  which  were  sued  oft  by 
the  Bank  of  Milledgeville,  provided  suitable  indemnity  be 
tendered,  not  only  that  these  bills  will  not  again  be  offered  fer 
payment,  but  also  that  they  have  not  been  already  taken  up. 
This  portion  of  the  judgment,  subject,  of  course,  to  be  con^eH- 
ed  by  the  opinion  already  expressed  a8  to  the  respective  lia- 
bility of  the  State  and  the  individual  stockholderp,  for  the 
outstanding  circulation. 

Ebally,  it  is  considered  and  adjudged,  that  the  costs  be 
paid  in  the  said  cases,  as  follows,  namely,  iu   Nos.  1  and  9, 

Ej  the  plamtiiTs  in  error;  and  in  Nos.  7,  10,  11,  12  and  18, 
y  the  defendants  in  err<Hr. 
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Starnes,  J. — concuiT:ing. 

-  Ther6  is  one  point  of  this  case,  in  relation  to  which  a  differ- 
ence of  opinion  exists  among  the  members  of  this  Court,  and 
that  is,  as  to  the  nature  of  the  State's  li&bilit  j  as  a  stockhold- 
er in  the  Bank  of  Daricn,  for  the  ultimate  redemptioi!!  of  the 
bills.  As  we  are  required,  by  law,  in  the  ©vent  of  such  a  dif- 
ference, to  express  our  opinions  severally,  I  proceed  to  say: 
That  according  to  the  view  which  I  take  of  this  subject,  the 
State,  as  a  stockholder,  owning  one  half  the  capital  stock, 
was  liable  to  redeem  one  half  of  all  the  bills  issued.  But 
ftocording  -to  the  facts  before  us,  more  than  one  half  of  the 
^oulation  has  been  already  fairly  and  legally  redeemed  aiid 
taken  up  by  the  State.  Upon  fhe  State,  therefore,  in  my 
opinion,  no  further  liability  or  obligation  rests,  by  virtue  of 
the  provisions  of  this  charter,  to  redeem  any  of  the  circula- 
tion still  outstanding. 

•  By  this  charter,  and  by  becoming  a  stockholder,  the  State 
was  made  liable'  for  th^  ultinxate  redemption  of  the  bills  or 
notes  of  said  bank,  in  proportion  to  the  amount  of  the  value 
i>f  the  shares  that  were  held  by  the  State.  (See  See.  13,  Att 
^^Inoorparationy  Prince* 8  Dig.  21%.) 

•  This  was  a  liability  to  redeem  a  portion  of  the  whole  cirei- 
lation,  in  proportion  to  the  number  *and  value  of  the  ahaires 
held  by  the  State,  and  not  a  liability  to  redeem  a  portion  of 
Mch  bill  with  reference  to  this  proportion ;  and  when  so  much 
#f  the  whole  circulation  as  was  expressed  by  this  proportion 
Was  redeemed,  the  State  was  discharged. 

For  the  reasons  of  this  opinion,  I  refer  to  the  decisions  de- 
livered by  Judge  Lumpkin  and  myaelf,  in  the  case  already 
<uted  by  my  brother  Lumpkin,  of  Lane  v$,  Harriir^  (16  Ci^. 
Jlip.  217.) 
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BfiNNiNQ,  J.-— dissenting. 

On  one  of  tho  points  common  to  most  of  these  cases,  I  dis- 
^^nt  from  the  judgment  of  the  Court.  Tliat  point  is  as  to  the 
Mature  and  extent  of  the  liability  of  the  State,  as  a  stock- 
holder, to  the  bill  holders. 

The  part  of  the  charter  which  governs  a.s  to  tlie  point,  is  as 
follows : 

*'  Sec.  XUL  The  persons  and  property  of  stockholders  in 
said  bank,,  shall  be  pledged  and  bound  in  proportion  to  th^ 
unonnt  of  the  value  of  shares  tliat  each  individual  or  comps- 
nj  may  subscribe  for  or  hold  in  sai<l  bank,  for  the  ultimate 
redemption  of  the  bills  qr  notes  issued  by  and  from  said  bank, 
m  the  same  manneir  as  in  common  commercial  cases  or  sim"* 
pie  actions  of  debt ;  and  that  the  State  be  pledged  for  tltff 
ultimate  redemption  of  the  bills  or  notes  of  said  bank,  in  prd^ 
portion  to  tlie  amount  of  the  value  of  shares  that  shall  or  may 
be  subscribed  for  and  held  by  said  State." 

The  meaning  of  this  section  of  tho  charter, .  in  tlie  opiniott 
of  a  majority  of  the  Court,  is,  that  each  stockholder  is  liable 
for  the  ultimate  redemption  of  such  a  part  of  tho  bills  toi  Im 
ultimately  redeemed,  as  shall  bear  to  all  tho  bills  to  be  so 
redeemed,  the  same  proportion  which  the  value  of  bis.  stoo'k 
shall  bear  to  the  value  of  the  stock  of  all  the  stockholders ; 
and  consequently,  that  in  redeeming  his  part  of  the  bills  to 
be  redeemed,  any  stockholder  may,  at  his  option,  select  for 
redenption  ^e  bills  held  by  any  one  bill  holder  in  pf  efei^nce 
to  those  held  by  any  other. 

Now  tltts,  I  think,  is,  in  part,  the  meaning  of  the  section, 
and,  in  part,  not.  So  much  of  it  as  indicates  what  of  esich'  stook- 
holdei^B  property  is  the  quantity-  bound  for  the  redemption  (jt 
hjHii^  is,  I  think,  a  part  of  the  true  meaning.  9o  much  of  tt- 
as  would  make  it  lawful  for  that  quantity  of  each  stockhol- 
dei^B  property  to  be  applied  to  the  redemption  of  some  bills 
in  prefertooe  to  tiie  redemptioii  of  others,  is,  I  think,  no  part* 
of  the  true  meaning.  ... 
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The  meaning  of  the  section,  in  my  opinion,  is  this : 

The  persons  and  property  of  any  stockholder,  are  pledged 
and  bound  for  the  ultimate  redemption  of  such  a  part  of  ang 
bill  as  shall  bear  to  the  whole  of  that  bill,  the  s^me  propor- 
tion which  the  value  of  that  stockholder's  stock  bears  to  the 
value  of  the  whole  stock.  In  my  opinion,  the  meaning  is 
such,  that  every  bill  holder  has  for  every  bill  held  by  him,  the 
person  '^  and  property''  of  every  stockholder,  to  this  extent, 
^^ pledged  and  bound,'' 

This  is  the  opinion  which  I  held  in  a  case  lately  decided  by 
this  Court,  arising  under  a  provision  similar  to  this,  but  con- 
tained in  another  charter,  although  in  so  holding  I  had  also 
to  differ  from  the  majority  of  the  Court'.  That  was  the  case 
of  Lane  V9.  ^arrisy  (16  Ga.  Rep.  248.)  I  must  say,  that  af- 
ter carefully  studying  the  opinions  of  the  majority  of  the 
<Ooart  in  that  ease,  I  am  but  the  more  confirmed  in  my  own 
Jiseentient  opinion. 

The  objections  entertained  by  the  majority  of  the  Court  to 
my  notion  of  what  is  the  true  meaning  of  a  provision  of  the 
kind  under  coa^ider8tion,  may  I  think,  be  reduced  to  two : 
1.  That  my  notion  is  practically  worthless ;  and  2.  That  it  is  not 
80  aooordaat  with  the  maxim,  vigilantibus  nan  dormienMui 
Jura  mbveniant  te  is  their  notion  of  what  is  the  true  meaning 
of  each  a  provision.  ' 

Now  as  to  the  first  of  these  objections,  suppose  it  were  left 
to  the  creditors  in  these  cases  to  say  whether  my  notion  is  a 
practically  worthless  one  or  not  ? 

But  I  cannot  admit  that  it  would  be  practically  wortUeas 
In  any  case.  Say  the  case  is  such  that  there  are  many  small 
bills  to  be  redeemed,  and  these  in  many  different  bands,  and 
that  the  number  of  stockholders  is  great— ^what  is  the  r^uhf 
lOnly  this :  each  bill  holder  has  to  collect  each  of  his  bills  in 
;smtll  parts  firom  each  stockholder.  Now  is  it  impracticable 
4o  collect  a  debt  because  it  is  small  ?  No.  The  difficol^  of 
«collection  from  stockholders  in  such  cases,  is  not  in  the  ncfa. 
It  is  in  this :  they  set  up  other  defenees.  Bat-that  they  may 
do  whatever  the  role. 
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I  feel  confident,  that  I  may  safely  say  this:  that  if  a  stock- 
Kolder  has  no  defence  of  any  sort  against  a  bill,  he  will  al- 
ivays  gladly  pay  his  aliquot  part  of  it  on  presentation^  know- 
ing, as  he  will,  that  if  he  does  not  pay  it  then,  he  will  haive 
^to  pay  it  inevitfibly  at  the  end"  of  a  tlu-ee  month's  suit  in  a  Jus- 
tice's Court;  and  in  addition  to  it,  the  costs  of  the  suit,  which 
may  amount  to  many  times  as  much  as  that  aliquot  part  of 
the  biU. 

Neither  can  I  admit  that  the  rule  which  the  majority  of  the 
Court  {hink  the  one  to  be  deduced  from  the  charter,  is  more 
accordant  with  the  maxim  ^^  vigilantibus^**  ^c.  than  is  the  rule 
If  hich  I  think  the  one  to  be  so  deduced.  Indeed,  it  seems  to 
me  to  be  the  merest  t'Utmon,  to  suppose  that  the  rule  of  the 
majority  will  be  at  all  promotive  of  the  ends  of  that  maxim. 
For  how  will  that  rule  work  ?  Take  the  case  above  supposed, 
of  a  great  number  of  bills,  in  a  great  number  of  hands,  pur- 
suing a  great  number  of  stockholders.  Add  to  the  case, 
what  will  probably  be  true  in  every  real  case,  viz :  that  a  good 
part  of  the  stockholders  are  insolvent.  Now,  in  such  a  case, 
how  will  the  rule  of  the  majority  work  with  respect  to  the 
^  vigilant''  creditor — the  "  swift"  bill  holder  ?  He  is  the  first 
to  present  his  bill  to  a-  solvent  stockholder.  lie  demands 
payment  of  all  that  the  face  of  the  bill  calls  for.  The  stock- 
holder replies,  you  demand  too  much.  Half  of  the  stock- 
holdera  are  insolvent..  I  can  buy  th$  bills  in  any  quantity  at 
fifty  cents  in  the  dollar,  but  I  won't  give  that  much,  for  they 
will-be  lower  still. 

The  ^^  vigilant"  bill  holder  has  to  9ue  the  stockholder  on  the 
biU..  While  his  suit  is  in  progress,  all  the  other  bill  holders 
find  time  to  demand  of  the  stockholder  payment  of  ^eir  bills. 
He  tells  them  the  same  story  he  had  told  the  first  applicant. 
They  become  alarmed.  The  ^^  vigilant"  bill  holder  is  i&head 
of  them  with  bis  suit.  The  stockholder,  they  know,  may  at 
his  pleasure,  prefer  oi^e  or  more  of  them  to  the  others.  Each 
bill  holder  at  length  opens  his  eyes  to  the  fact  that  he  is  at 
^  mercy  of  the  stockholders.  He  makes  up  his  mind  to 
lake  whii  be  oan  get.    Thai  60mmeacea«mong  the  bill  hold- 
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ers,  a  competition  for  the  grace  and  favor  of  the  solyent  stock- 
holder. The  most  needy  bill  holder  offers  to  take  the.  lowest 
price  for  his  bills.  He  is  chosen.  The  rest  are  rejected. 
The  stockholder  takes  the  bills  he  has  thus  redeemed  at  a  few 
cents  in  the  dollar,  and  pleads  them  against  the  pending  aoit 
of  the  "vigilant"  bill  holder.  The  plea  is  held  good.  The 
suit  fails,  and  the  "vigilant''  bill  holder  has  the  costs  to  pay. 

This  is  the  fate  to  which  the  rule  of  the  majority  must  lead 
the  "vigilant"  bill  holder — the  bill  holder  "swift"  to  avail 
himself  of  all  his  legal  rights.  ,  Am  I  wrong,  then,  in  saying 
that  the  rule,  as  a  promoter  of  the  maxim,  "  vigilantibu9,''  ^. 
is  a  mere  illusion  ?  Rather,  as  it  seems  to  me,  is  the  rule  a 
means  of  putting  the  Ijill  holders  completely  in  the  power  of 
the  stockholders. 

If,  however,  the  rule  were  better  calculated  to  promote  the 
ends  of  the  maxim,  than  is  the  rule  which  I  consider  the  true' 
one,  still  I  should  be  constrained,  myself,  to  adhere  to  the  lat- 
ter rule ;  and  that  for  reasons  which  all,  perhaps,  fall  under 
two  heads:  1.  EqiMity  is  equity.  2.  The  wordn  of  a  Stat^ 
ute  must  govern,  if  they  are  free  from  ambiguity. 

[1.]  The  rule  which  I  think  the  true  one,"  treats  all  bill' 
holders  as  equally  meritorious.  It  allows  none  to  be  depriv- 
ed, by  the  rest,  of  his  proportionate  part  of  the  pri^erty 
of  the  stockholders  liable  to  be  applied  to  the  redemption  0f 
the  bills.  And  in  this,  it  is  in  strict  harmony  with  almost  all 
the  other  parts  of  the  law  applicable  to  cases  analogous  te 
this  case.  •  In  proof  of  this,  I  merely  refer  to  what  is  to  be 
found  on  the  subject  in  my  aforesaid  opinion  in  Lane  ve. 
Sarris,  In  short,  the  rule  dees  homage  to  the  maxim,  eqital- 
ity  is  eqirity. 

[2.]  But  mpre  and  better.  The  rule,  as  I  think,  does  hom- 
age to  the  iMk$d  language  -of  the  law — to  the  plain  words  oi' 
the  charter. 

This,  as  we  have  seen^  is  the  language  of  the  charter  :-i^ 
^^  The  persons  and  property  of  stockholders,  shall  be  pledged 
and  bound,"  &c.  "for  the  ultimate  redemption  of  the  bilk  or 
netes  isaoediby  a^d  from  said  baak/.'  &o.    Now,  ^^ tiUM2eM> 
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99e^,"  is  an  expression  that  cannot  but  mean  all  the  bills  or 
XDotes.     That  being  so  then,  the  property  of  the  stockholders 
i.  3  pledged  and  bound  for  the  redemption  of  all  the  bills  or 
:xiote8.     This  is  what  the  woi'ds  plainly  say.     How,  then,  can 
"this.prc^erty,  thus  pledged  and  bound  to  the  payment  of  all 
the  bills,  be  diverted  from  its  purpose  of  securing  the  payment 
of  all,  and  applied  to  the  payment  of  only  a  part?    I  see  not 
liow  it  can  be  done  in  the  face  of  these  words.     Suppose  that 
all  the  stockholders  had  made  to  all  the  bill  holders  a  mort- 
gage or  some  other  security,  couched  in  the  terms  of  this 
charter,  could,  in  that  case,  any  one  bill  holder,  let  him  exer- 
cise what  "vigilance*'  or  diligence  ho  might,  convert  that  mort- 
gage wholly  to  his  own  use  ?     Could  any  one  bill  holder,  by 
bemg  the  first  to  sue,  deprive  the  other  bill  holders%cf  tiieir 
legal  rights  under  the  mortgage?     Is  there  any  one  who  will 
say  so  ?     But  in  what  does  that  case  differ  from  the  real  case  ? 
It  seems  to  me,  that  it  does  not  differ  from  the  real  case  in 
any  essential  particular. 

It  follows,  that  in  my  opinion,  the  State,  as  it  owns  one 
half  of  the  stock,  ought  to  pay  fifty  per  cent,  of  each  out- 
standing bill. 


Ifo.  13. — John  W.  Walker  and  others,  plaintiffs  in  error, 
M.  Henry  P.  Wootten  and  another,  administrators,  4c. 
defendants  in  error.     . 

£1.]  The  defendant  to  a  bill,  after  answering  the  bill,  dies.  His  rcpresenta- 
tives  are  made  parties,  and  they  file  picas  in  bar,  and  the  pleas  and  answer 
are  allowed  and  ordered  "  to  stand  for  a  hearing  at  the  final  trial."  At  a 
snbseqaent  term,  the  plaintiflfo  move  to  dismiss  the  pleas  on  two  grounds : 
First,  that  the  deceased  party  bad  answered  and  filed  no  pleas.  Secondly, 
that  the  pleas  were  not' sworn  to :  ffdd,  tl^at  the  motion  was  properly  orer- 
iul*t 
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[3.]  If,  on  a  settlement  between  trustee  and  cestui  que  ^rutt,  the  trnstee  tell 

the  cestui  que  trust  that  he  owes  him  nothing  more,  the  Statute  of  Limita u 

tions  begins,  from  that  moment,  to  ran  in  favor  of  the  trustee. 

[3.]  An  administrator,  after  a  settlement  with  the  distributees,  makes  are ^ 

turn  to  the  Court  of  Ordinary,  in  which  he  states  matters  occurring  before  ^^r 

the  settlement,  and  the  payments  made  at  the  settlement,  but  states  noth j 

ing  occurring  afterwards :  Bdd^  that  this  return  is  not  sufficient  to  take  -^^^ 
the  case  out  of  the  Statute  of  Limitations,  which  had  begun  to  roll  in  faror  -r^* 
of  the  administrator  from  the  t|me  of  the  settlement. 

[4.]  The  party  that  seeks  to  open  the  settlement  of  an  account,  bas  upon  ^bm 
him  the  burden  of  showing  error  in  the  settlement,  and  error  resulting  -^B 
from  accident  or  mistake,  or  the  fraud  of  the  other  party. 

[5.]  It  iff  not  error  in  the  Court,  in  charging  the  Jory,  to  assume  as  true  what  -^ 
is  admitted  by  the  parties  to  be  true. 

In  I^quity,  in  Wilkes  Superior  Court-  Tried  before  Judge 
Andrews,  March  Term,  1855. 

In  1823,  William  Walker  died,  and  Thomas  Wootten  waa 
appointed  administrator  upon  his  estate,  consisting  of  lands, 
slaves,  &c.  Walker  left  three  children,  and  a  widow.  One 
of  the  children  died  before  his  arrival  at  age,  and  administra- 
tion was  taken  on  his  estate.  John  W.  Walker,  and  Merri- 
wether  T.  Walker,  the  remaining  children,  in  1847,  filed  a  bill 
against  Thomas  Wootten,  as  administrator,  for  an  account 
and  settlement.  To  this  bill,  Thomas  Wootten  answered;  de- 
nying that  he  had  any  more  in  his  hands,  and  setting  forth 
receipts  of  one  of  the  complainants,  and  of  the  guardian  of 
the  other,  he  being  a  minor  until  within  a  year  before  the  fil- 
ing of  this  bill.  Pending  the  suit,  Thomas  Wootten  died,  and 
Henry  P.  Wootten  and  another,  were  appointed  his  adminis- 
trators, and  as  such,  made  parties  to  this  bill.  They  filed 
two  pleas  to  this  bill :  one  setting  forth  a  settlement  with  one 
of  complainants  and  the  guardian  of  the  other ;  and  the  other^ 
a  plea  of  the  Statute  of  Limitations.  The  following  are  co- 
pies of  the  receipts  relied  on : 

"  Received  of  Thomas  Wootten,  adm'r  of  William  Walker 
and  John  Walker,  dec'd,  the  sum  of  Seven  Hundred  and 
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JPorty-six  Dollars  and  Forty  Gents,  as  part  of  my  distribtftiye 
share  of  the  estate  of  said  estate,  this  29th  Dec.  1838. 
•  (Signed,)  MERRIWETIIER  T.  WALKER. 

**  Beceived  of  Thomaa  Wootten,  adm'r  of  John  Watker  and 
William  Walker,  dec*d,  the  sum  of  Seven  Hundred  and 
Twenty-six  yVo  I^ollars,  which  appears  froin^  a  settlement  I 
have  this  day  made  in  fu]l  of  the  distributive  share  cf  Wil- 
liam Walker,  a  son  of  William  Walker,  de(/d,  in  said  estate. 
This  settlement  subject  to  the  revision^  if  he  thinks  proper,  of 
Robert  Walker,  guardian  of  said  Wiiham  Walker.  JaQuaqr 
23rd,  1840. 

(Signed,)  ROBERT  TOOMBS, 

Atty  for  Rob't  Walker,  as  aforesaid." 

At  a  subsequent  term,  an  order  was  taken,  ^^  that  the  plea 
and  answer  be  allpwed,  and  that  said  plea  and  answer  stand 
tot  a  hearing  at  the  final  trial  of  the  cause.*' 

At  the  March  Term,  1865,  when  this  cause  was  ready  for 
trial,  the  Solicitors  for  cortplainant  moved  to  strike  out  the 
said  pleas — 1st.  Because  the  original  defendant,  Thomas 
Wootten,  had  answered  in  fuU,  without  entering  these  pleas. 
2nd.  Because  the  defendants  had  not  complied  with  the  rules 
of  Equity  as  to  amendments  to  sworn  answers.  The  Cpurt 
orer-ruled  the  motion,  and  complainants  excepted. 

The  complainants  then  fil^d  a  replication  to  these  pleas  and 
answer,  admitting  that  there  had  been  a  ^ttlement,  but  alleg- 
ing,'  generally,  fraud,  accident  and  mistake  tlicrcin ;  and' 
especially,  that  in  1846,  the  administrator,  Thomas  Wootten^ 
made  a  return  to  the  Ordinary,  as  administrator,  which  returA 
was  the  first  notice  complainants  had  of  the  credits  there 
claimed  by  the  administrator ;  and  that  said  return  showed 
large  amounts  against  the  administrator. 

It  was  admitted  on  the  trial,  that  the  administrator  upon 
the  estate  of  the  deceased  child,  never  received  any  part  of 
his  estate. 

¥oii.xyxu-lG  • 
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The  complainants  put  in  evidence  the  return  of  1846^ 
which  appears  to  be  a  return  of  the  acts  of  the  administrator, 
prior  to  the  alleged  settlement  in  1840,  and  not  returned  till 
1846. 

The  following  evidence  was  then  offered  by  defendants : 

John  B.  DysoUy  at  the  rfequest  of  Thomas  Wootten,  as- 
sisted Ml*.  Toombs,  (who  was  then  Attorney  for  complam- 
a&ts,)  in  1840,  in  ma'king  a  calculation  and  settlement  upon 
the  said  estate.  He  made  the  calculation,  and  and  all  the 
wmohers  returned  in  the  return  of  1846  w«re  before  him  at 
th«  time.  Commissions  were  allowed  the  administrator, 
though  he  had  not  made  regular  returns.  The  receipt  giveli 
by  Mr.  Toombs,  was  subject  to  the  ratification  of  the  goar- 
dian,  but  the  admimistrator  denied  owing  anything  more. 
It  appeared  that  M.  T.  Walker  had  been  been  overpaid  $20. 

Robert  Toombs  confirmed  this  evidence  ;  and  farther,  that 
he'  notified  his  clients  that  the  administrator  denied  owing 
anything  more. 

The  complainants,  in  rebuttal,  proved  by  Hobert  Walker^ 
that  he  was  astonished  at  the  result  when  notified  by  Col! 
toombs.  Was  not  satisfied ;  but  did  not  know  how  he  covli 
oqrrect  it,  not  seeing  any  returns. 

The  Court  charged  the  Jury,  "that  the  Statute  of  Lknita- 
tions  ran  from  the  settlement  of  1840,  notwithstanding  the 
return  of  1846,  unless  there  wasi  sojn^tBng  disclosed  by  that 
return  which  was  concealed  in  the  settlement,  material  to  the 
rights  6f  coinplainants.  That  whether  the  Statute  commenc- 
ed running  at  the  time  of  settlement,  depended  on  the  dis- 
claimer of  the  administrator,  Woottem,  to  owe  the  complain- 
ant anything  more ;  and  that  such  disclaimer  was  a  continued 
adverse  holding,  until  he  might,  ii^  some  form,  subsequently 
retract  or  admit  his  trusteeship.  That  though  the  return  of 
1846  might  show,  according  to  calculation,  a  balance  against 
Wootten,  as  administrator,  that  would  not  avoid  the  operation 
of  the  Statute,  as  the  running  of  the  Statute  depended  on  the 
disclaimer  of  the  ad^|inistrator  and  notice  to  the  complain- 
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--ants,  and  not  tho  state  of  the  account,  thougk  the  baUnoe 
might  have  been  against  him. 

That  the  simple  return  of/ 1846,  was  not  a  resumption  of 
the  trust,  unless  it  disclosed  that  the  administrator  had  done 
some  act  since  the  settlement  of  1840.  That  the  simple  ro- 
-turn  and  recording  of  his  acts  up  to  the  settlement,  and  of 
the  settlement  itself,  were  no  resumptions  of  the  trust.  The 
Court  further  charged,  that  the  Statute  of  Limitation  did  not 
bar  John  W.  Walker,  if  the  Jury  believe,  from  tiie  proof,  that 
he  came  of  age  within  four  years  of  the  filing  of  complainants* 
biU. 

The  Court  further  charged,  that  this  case  came  up  differ- 
ently from  ordinary  bills  for  account.  In  this  case,  the  de- 
fendants having  relied  on  and  proven  a  settlement,  and  com« 
plunanls  having  replied  thereto,  it  wirs  incumbent  on  them 
to  prove  their  replication,  they  holding  the  affirmative  of  the 
issue  ;  and  unless  the  settlement  could  be  shown  to  be  WTong, 
it  would  be  a  complete  bar  to  complainants'  case.  That  said 
settlement  could  not  be  proven  to  be  wrong  by  simply  show- 
ing from  a  calculation  of  all  the  returns,  that  sucb  calculation 
differed  from  the  settlement  of  1840.  That  it  must  be  shown 
that  the  settlement  was  made  on  an.  incorrect  data — that 
some  material  facts  were  concealed  ;  or  it  must  be  attacked 
upon  some  ground  other  than  disagreement  with  a  subsequent 
calculation.  That  the  parties  had  a  right  to  concede,  and 
may  have  conceded,  some  of  their  legal  rights  in  the  set- 
tlement. That  they  may  have  had  other  proof  before  them 
than  what  now  appears.  • 

The  Court  charged,  according  to  the  state  of  the  pleadings,  it 
Was  incumbent  on  the  defendants  to  show  that  there  was  admin- 
istration on  the  estate  of  James  Walker,  brother  of  complain- 
ant ;  otherwise,  they  were  entitled  to  take  into  this  bill  the 
portion  of  the  estate  of  William  Walker,  the  portion  coming 
to  said  James,  as  one  of  his  dbtributees.  But  if  it  was  satis- 
factorily proven  to  the  Jury,  that  there  was  administration 
•B  the  estate  of  said  James  Wdker^  t^en  complainants  had 
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no  right,  under  tliis  bill,  to  claim  any  portion  of  said  JamoB* 
estate,  but  must  look  to  Lis  administrator. 

To  all  of  which  charge  complainants  excepted,  and  have 
assigned  error  thereon. 

H.  &  G.  J.  Grekx,  for  plaintiffs  in  error. 

Toombs,  for  defendants  in  error. 

By  the  Court, — Bexxixg,  J.  delivering  the  opinion. 

[1.]  The  motion  to  dismiss  the  pleas  was  properly  over- 
ruled. 

When  the  representative  of  a  deceased  parly  to  a  suit,  suc- 
ceeds to  that  party's  place  in  the  suit,  he,  of  course,  succeeds 
to  that  party's  rights.  Whatever  pleas,  therefore,  Thomas 
Wootten  could  have  filed*,  if  he  had  not  died,  his  administra- 
tors after,  they  succeeded  to  his  place,  could  equally  file. 

The  other  ground  assigned  for  the  motion,  that  the  pleas 
were  not  sworn  to,  might,  perhaps,  have  been  sufficient,  had 
the  motion  b*cen  made  earlier.  But  the  motion  not  having 
been  made  until  the  lapse  of  a  term  or  more  after  the  Court 
had  ordered  that  the  plea  and  answer  should  be  allowed  and 
should  stand  for  a  hearing  at  the  final  trial  of  the  cause,  thip 
ground  was  not  sufficient. 

Besides,  had  the  motion  been  sustained  and  the  pleas  dis- 
missed, the  defendants  would,  under  the  Amendment  Act  of 
1854,  have  been  allowed,  forthwith,  to  insert  in  their  answers 
the  matter  contained  in  the  dismissed  pleas.  So,  the  only 
question  was,  whether  the  matters  stated  in  the  pleas  should 
be  stated  in  the  form  of  a  plea  or  in  that  of  an  answer  ? 

[2.]  The  charge  of  the  Court  as  to  the  time  when  the  Statute 
of  Limitations  commenced  to  run  in  favor  of  Thomas  Wodtten, 
is  supported  by  three  decisions  of  this  Court.  [Scott  V9.  Mad- 
dock  and  Wife^  11  Ga.  258.  Morgan  vs.  Morgan^  10  0^.- 
297.     Keaton  ?'.;.  Greentvoodj  8  Ga.  97.) 

It  seems  tlmt  six  or^ight  years  after  the  settlement  be^* 
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tween  Thomas  Wootton,  as  administrator,  and  the  complain- 
ants, he  made  a  return  to  the  Court  of  Ordinary.     The  re- 
turn, however,  accordino:  to  the  evidence,  contained  nothiijig 
which  was  not  taken  into  the  account  at  the  time  of  the  set- 
tlement— nothiilg  which  happened  afterwards.     In  respect  to 
this  point,  the  charge  of  the  Court,  in  substance  was,  that 
the  fact  that  this  return  was  made  after  the  settlement,  did 
not  amount  to  an  admissii^n  suiriciont  to  take  the  case  out  of  the 
Statute  of  Limitations.     And  we  think  the  charge  was  right, 
p.]  It  was  the  duty  of  the  administrator  to  return  all  of 
liis  actings  and  doings,  (including  the  payments  on  final  set- 
lement,)  to  the  Court  of  Ordinary.     I  low  could  ho  return  these 
payments  until  after  they  were  made;  that  is,  until  after  the 
final  settlement  ?    And  us  a  matter  of  course,  the  return,  when 
Diade,  would  have  to  include  all  matters  occurring  before  the 
^ttlement  and  after  the  last  previous  return.     Is  such  a  re- 
tim  to  be  construed  into  an  admission,  that  he  still  has  in  his 
^^nds  asset8--4ln  admission,  that  ho  ceases  to  stand  upon  the 
eights  which  he  obtained  by  the  settlement?     Certainly  not. 
One  of  the  pleas  in  bar  of  the  dciVndants,  was  a  settlement 
ill  full  between  their  i:Ue«tate  and  the  complainants.     To 
^iis  plea,  the  complainants  replied,  admitting  the  settlement 
')ut  insisting  in  general  terms,   that  there  had  been  *'  fraud, 
Occident  and  mistake"  i;i  the  settlement.     They  stated  no 
farticularjf  of  fraud,  of  atM-ident,  or  of  mistake. 

In  support  of  this  part  of  the  replicatioTi,  the  comj)lainants 
Telicd  solely-  upon  the  return  made  by  the  administrator,  sub- 
ser[uently  to  the  settlement ;  wliich  showed,  as  they  insisted, 
more  to  have  been  due  to  them  than  they  obtained  in  the  set- 
tlement; and  therefore  showeil,  as  they  argued,  that  there  must- 
have  been  some  fraud,  accident  or  mistake  in  the  settlement. 
[4.]  The  Court's  charge  on  this  point,  in  effect,  was,  that 
the  settlement  was  not  to  be  set  asiile  or  opened,  although  a 
calculation  made  from  th(^  naked  return,  might  show  in  favor 
of  the  complainants  ti  larger  balance  tlian  the  amount  they 
received  hi  the  scttlomoWt.  And  in  this  we  think  the  Court 
^«»  right.. 
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For,  first,  there  was  no  evidence  to  show  that  all  the  mal 
ters  which  entered  into  the  settlement,  appeared  on  the  fae 
of  the  return.  There  was  no  evidence  to  show  that  the  pai 
ties  settled  at  all  by  the- return.  On  the  contrary,  there  wi 
evidence  to  show  that  they  could  not  have  settled,  in  whol 
or  in  part,  by  the  return ;  for  there  was  evidence,  that  abow 
six  years  had  elapsed  after  the  settlement  before  the  retnn 
was  made.  And  in  such  a  case,  if  am  error  exists,  it  is  a 
least  as  likely  that  it  will  be  found  to  be  in  the  return  as  i 
the  settlement.  Secondly,  there  was  no  evidence  to  show  th 
difference  between  the  balance  deducible  from  the  face  of  th 
return,  and  the  amount  paid  over  by  the  administrator,  no 
ta»have  been  known  to  both  sides ;  and  so,  no  evidence  t 
show  that  difference  not  to  have  been  itself  taken  into  consid 
eration  in  the  settlement ;  that  is  tp  say,  there  was  nothin] 
to  show  accident  or  mistake,  or  the  fraud  of  the  administrsto 
to  have,  been  the  reason  why  the  amount  paid  over,  was  me 
as  great  as,  judging  from  the  face  of  the  return,  lb  ought  to  bar 
been ;  and  to  open  the  settlement  of  an  account,  there  ii 
upon  the  party  who  seeks  to  open  it,  a  burden,  to  show  no 
only  an  error  but  an  error  resulting  from  accident  or  mistaki 
or  the  fraud  of  the  opposite  party.  {Story' %  JEq.  Jur.  §527. 
Errors  known  to  both  sides  at  the  time  of  a  settleuient  between 
them,  cannot,  by  either,  be  made  a  ground  for  opening  th 
settlement. 

The  facts  of  this  case  being  such  as  they  were,  it  was  no 
wrong  in  the  Court  to  use,  in  the  charge,  the  language,  ^^  th 
defendant  having  relied  on  and  proven  a  settlement,'*  &c 
The  question,  whether  there  had  been  a  settlement,  was  no 
in  issue.  That  there  had  been  one,  was  expressly  admitUi 
by  the  complainants  in  their  replication.  To  set  it  aside  o 
to  open  it,  was  all  they  sought  to  have  effected. 

So,  we  think  the  decisions  of  the  Court  below  ought  to  b 
affirmed.  ^  * 

In  conclusion,  I  may  remark,  that  in  strictness,  the  qnefi 
tion,  whether  ther^  was  an  error  in  the  settlement  occasioned 
by  fraud,  accident  or  mistake,  was  not  in  issue.     This  ^%ei 
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tion  was  raised^  not  in  the  bill,  but  in  the  replication;  uid 
being  only  in  the  replication,  the  defendant  could  neither  an- 
swer  it  yea  nor  nay.  A  replication  puts  in  issue  what  is  con- 
tained in  the  answer — not  new  matter  which  is  contained  in 
the  replication  itself.  But,  indeed,  such  a  replication  as  thia 
18  perfectly  anomalous. 


No.  14. — Samuel  Hunter,  guardian,  &;c.  plaintiff  in  error, 
V9.  Nathan  Bass,  executor,  &c.  defendant  in  error.  Thf 
American  Colonization  Society,  plaintiff  in  error,  v$. 
If ATHAN  Bass,  executor,  defendant  in  error. 

[^']  a  win  hM  proVisioiiB  for  the  emancipation  of  certain  slaves,  which  )nro- 
▼isions  are  rold.  It  has  other  proyieions.  The  ezeciitt>r  prays  the  direct- 
ion of  a  Conrt  of  Equitjr,  as  to  how  he  shall  execute  these  latter  prorialoni. 
In  Tirtne  of  the  -  rqid  prorisions,  the  Colonization  Societj,  on  its  own  ac- 
count, applies  to  be  made  a  party  in  the  case,  as  also  does  one  H,  as  guardian 
ai  Utem  for  the  slaves.  The  Court  refuses  the  applications:  Heldf  that  the 
GouH  did  right. 

In  Equity,  in  Putnam  Superior  Court.  Decisions  by  Judge 
Hardeman,  March  Term,  1855. 

Robeit  Bledsoe,  by  his  will,  directed  his  executors  to  dis- 
pose of  his  negroes,  as  follows : 

"  I  will  and  desire  that  there  shall  be  asuflSciency  of  good, 
arable  l&nd,  purchased  either  in  the  State  of  Indiana  or  lilt' 
noisj  for  all  my  negroes  to  locate  upon  and  cultivate,  with  a 
sufficiency  of  land  for  timber  and  firewood  included — to  be 
done  within  a  reasonable  time  after  my  death,  by  my  executors 
or  any  one  or  two  of  them ;  and  to  remove  all  of  said  negroes 
to  said  tract  or  settlement  of  land,  in  the  State  of  Indiana  or 
Illinois,  as  aforenaid ;  but  wpuld  recommend  for  the  title  to 
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•Bud  land  to  be  made  to  my  executors,  for  fear  they  might  be 
•defrauded  out  of  the  land  or  squander  it  themselves. 

^^  I  will  and  desire,  after  the  removal  and  location  of  suJ 
negroes  west  of  the  Ohio  river y  that  they  be  fomiBhed  an  out- 
fit of  farming  utensils,  including  the  wagons  and  teams  us 
in  their  removal  as  a  part  of  said  outfit ;  and  further  request—, 

that  there  be  also  purchased  for  said  negroes  the  first  year'i j 

provisions  for  their  subsistence  after  their  removal." 

After  the  making  of  the  will,  and  before  the  death  oC_  i 
Bledsoe,  the  State  of  Indiana  prohibited  the  introduction  orr  -f 
negroes  into  that  State.  After  his  death,  the  State  of  lUi —  -i- 
nois  passed  a  similar  Act. 

Nathan  Bass,  the  executor  to  this  will,  filed  a  bill  for  di —  ^• 
rqction,  stating,  that  by  this  state  of  facts,  the  will  of  Gen^  ^^* 
Bledsoe  could  not  be  executed — and  asking  direction  whethec^Eir 
the  negroes  passed  under  the  residuary  clause  or  went  to  the 
next  of  kin. 

Hunter  moved  to  be  made  a  party  to  tHis  bill  as  guardian^ 
ad  litem  for  thef  negroes,  and  to  represent  their  interest. 

The  American  Colonization  Society  also  moved,  by  Coun — 
sel,  to   be   made  a    party,    calling    the    attention  of    the^ 
Court  to  the  Colony  oi  Liberia  as  a  proper  location  for  the 
slaves,  and  tendering  their  organization  as  a  proper  scheme 
for  carrying  out  the  charitable  bequests  of  the  testator. 

The  Court  below  refused  both  applications,  and  error  is 
assigned  thereon. 

B.  Hill,  T.  R.  R.  Cobb  and  H.  Cobb,  for  pldntift 

E.  A.  Nisbet;  F.  H.  Cone,  for  defendant. 

By  the  CouH. — Bknnino,  J.  delivering  the  opinion. 

[1.]  In  the  opinion  of  this  Court,  the  decision  of  the  Court 
below,  in  each  of  these  cases,  was  right. 

It  may  be  said,  Itih  confidence,  that  the  tei^tator  mihed 
his  shivcs  to  be  free  in  the  State  of  Indiana  or  the  State  of 
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^MnoiB.  But  it  caDnot  be  said,  with  any  -degree  of  ctmfi* 
^^Bce,  that  he  wished  them  to  be  f)te  m  Ohio  or  MaseadMn^ 
^^te,  Canada  or  Congo,  Liberia  or  wherever  else  his  execotDr 
^>«orae  Court  might  say. 

The  will,  therefore,  is  not  one  which  ean  be  executed  ac- 
cording to  the  doctrine  of  Cypres, 

The  reasons  why  we  think  this  will  not  to  be  saved  by  the 
doctrine  of  CyprcSj  will  doubtless  be  stated  at  some  leng^ 
in  the  opinion  of  the  Court  in  the  next  two  cases,  which  are 
upon  the  same  will. 

And  if  the  will  cannot  be  executed  according  to  the  doc- 
trine of  CypreSf  it  cannot  be  executed  at  all — for  tl.o  St«tiA 
of  Indiana  and  Illivois  ha^-e  forbidden  the  introdaetion  of 
negroes  into  their  respective  limits. 

But  if^the  will  cannot  be  executed  at  all,  as  far  as  it  cob^ 
cems  emancipation,  then  the  slaves  t9.ke  no  rights  under  H. 
And  if  the  slaves  take  no  rights  under  it^  then  none  on  be- 
half of  the  slaves  do,  or  on  behalf  of  the  slaves  can,  appear 
in  Court  on  pretence  of  represipnting  the  rights  of  the  slav^« 
The  Court  was  right,  therefore,  in  refusing  to  let  the  Col- 
onisation Society  or  Hunter  become  parties  in  tho  case. 
'  The  Court  was  sight  in  this  for  another  reason.  Even  if 
the  will  were  one  to  be  executed.  Cypres  the  execuUty  would 
be  a  party  all  suflkient  to  execute  it. 

And  I  may  say^  for  myself,  that  I  think  the  Coiiri  was  right 
for  still  another  reason.  I  think  thomrhole  will  was  void  under 
the  Acts  of  1801  and  1818.  Why  I  think  so  I  will  state  in 
delivering  my  opinion  in  the  next  twQ  cases. 

In  these  two  cases  I  will  cnly  add,  that  in  my  opinion,  the 
Monstrous  doctrine  of  Cypres  is  not  to  have  given  it  one  inch 
of  ground  beyond  the  posscBsio  pedis.  • 
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No.  15. — D.vviD  K.  Adam.s  guardian,  kc.  plaintiff  in  error, 
v$.  Natua.v  I>Ai><,  executor,  ^.  defendant  in  error.  Na- 
than Ba^?,  executor,  kc.  plaintiff  in  error,  r*.  Felix  La- 
yoEOB,  et  <il.  defendants  in  error. 

\IJ]  B  h^  'lis  will,  directed  that  a  sufficiencj  of  gtx)d,  araMe  lamd  should  be 
porchar.cJ.  '.-ither  in  the  State  of  Indiana  orTHinoi;:.  for  aU  of  his  negroes 
to  locate  upon  and  cultirate.  ^rith  a  sufficieni-j  of  land  for  timber  and  fire^ 
wood  indadcd — to  be  done  within  a  reasonable  time  after  his  death,  by  hia- 
execatorji  or  u:\y  one  or  two  of  them  :  and  to  remove  all  of  said  nqgroes  to 
aaid  tract  or  settlenienl  of  land,  iu  the  State  of  Indiana  or  Illinois,  as  afore- 
said ;  nr«'o:u:iiendiii<J;  the  titles;  to  said  land  to  be  made  to  his  execators  in 
*tnist  f(W  ilic  u.«c  of  said  negroe?.  for  fear  they  might  be  defralided  out  of  the 
Uad,  fr-Jqiiander  ii.  The  teMator  further  direct9d,  that  after  the  remoTtl 
and  locati'iH  of  his  ne^oes  in  their  new  home,  that  an  outfit  of  farming 
Uteni»il8  Iv>  purchased  for  them,  including  the  waigoi^  and  teams  used  in 
tfieir  removal :  and  that  ji  year's  provision  be  foand  for  their  subsistence : 
//<rW,  that  a-  ilie  hitemion  of  the  testator  cotild  ndl  be  Hterallr  fnlfiUed; 
(the  State  of  Indiana  prohibiting,  by  her  Constitution  and  Laws,  and  tlie 
IJtai}  of  Illinois  by  Statute,  the  inU:oduction  of  negroes  into  these  States,) 
nor  the  will  executed  upon  the  doctrine  of  Cypres,  which  does  not  prevaU  to 
the  same  extent  in  this  State  that  It  does  in  England :  that  the  testator 
died  intestate  as  to- bis  shires,  and  that  a  tmst  resulted  for  the  heirs  at  law 
or  next  of  kin. 

[i.]  Where  the  testator,  by  his  wiU,  diracts  the  whole  of  his  estate,  real  and 
personal,  to  be  sold^  except  )iis  negroes,  and  after  defraying  the  expenses  of 
the  removal  and  settlement  of  his  slaves  in  certain  free  States,  the  balance 
of  the  proceeds  to  be  vested  in  bank  stock  for  the  use  of  his  nephews  and 
nieres,  and  riic  rlauf^e  As  to  the  slaves  could  not  be  executed  :  Heldj  that 
the  tejtotor  constituted  bis  nephews  and  nieces  residuar}-  legatees,  not  of 
his  entire  enate.  .so  tm  to  take  the  slaves  on  account  of  the  invalid  disposi- 
tion as  to  theiii.  but  of  the  proceeds  of  the  property  directed  to  be  sold,  a^d 
in  part  appropriuted  to  other  objects.  ^ 

[3.]  tN'here  n  t(r>tator  directed  his  estate  to  be  sold  by  his  executors,  and  that 
'After  the  removal,  locution  and  outfit,  of  his  negroes  ia  Indiana  or  lUfnois 
should  be  defrayi^  out  of  it,  the  balance  of  the  proceeds  to  be  vested  in 
State  bank  stock  by  his  executors,  and  the  dividends  thereon  be  equally 
diriilc'l  as  t!ioy  should  be  declared,  between  his  nephews  and  nieces,  with- 
out limitation  of  time,  and  without  making  further  disposition  of  said  f^nd : 
JleUf  that  this  is  a  bef|uest  of  the  principal  as  well  as  the  interest,  and  that 
the  wh  jle  vests  absol|;t(||y  and  at  once  in  the  legatees  :  Held  further^  that 
it  is  optional  witUr'-dj^ogatees  to  elect  to  take  either  the  property  itself^ 
its  proQci'ds,  or  the  jIBfstock  iu  which  the  money  arising  from  the  sale 
WAS  directed  to  bt  invested. 
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.  In  Equity,  in  Putnam  Superior  Court.  Tried  befv^rc  Judge 
HARDEMAN,  March  Tci-m,  18.50. 

liobert  Bledsoe  died,  leaving  the  ft^lluwiiig  last  will  and 
testament,  ^hich  was  admitted  ti/  probate  : 

STATE  OF  GEORGIA, ) 
Putnam  County,     j 

In  the  name  of  God,  Amen :  I,  llobert  JMedsoo,  knowiig 
;he  uncertaincey  of  life,  and  being  now  of  M»uiid  anil  disposing 
nia<l  and  memory,  do  make  and  i)uhliHh  ihin,  my  kii»t  v»iH 
Did  testament,  as  follows  :  ^ 

■  Item  l$t. — I  do  hereby  ordain,  and  constitute,  and  appoint, 
die  Honorable  Wilson  Ltimpkin,  William  Turner  and  Nathan 
Bus,  of  (Georgia,  and  Walter  Jtutlook  and  Gdrnett  W^tts  of 
Eentttoky,  executors  to  this,  my  last  will  and  testament. 

Item  2nd. — I  will  and  desire,  that  at  an  early  period  after 
my  death,  my  graro  be  wattled  in  with  hewn  rock  and  cover- 
ed with  a  marble  slab,  and  my  birlh,  (March  31,  1783,)  v-k 
well  as  my  death,  be  hisoribed  thoi'eon  and  enclosed  with  an 
iron  railing. 

iRem  Sif. — I  wUl  and  desire,  that  there  shall-  bo  a  sufficien- 
tj  of  good,  arabm  land  purchased,  either  in  tly  State  a4*  In* 
diuia  or  Illinois,  for  all  my  negroes  to  locate  upon  and  cuiti* 
yMej  with  a  sufficiency  of  land  for  timber  and  firewood  includ- 
ed;  to  be  done  within  a  reasonable  timo  after  my  death  by 
Ay  ex4kitors  or  any  one  or  two  of  them,  and  to  removo  :»11 
of  Md  negroes  to  said  tract  or  settlement  of  land  in  the  BtatJe 
«f  Indiana  or  Illinois  as  afbresaid ;  but  would  recommend  for 
ttfe  title  to  said  lainl  to  be  made  to  my  exAoutors,  for  fear 
they  might  be  defrauded  out  of  the  bnd,  or  squander  it  them* 
•elTes.  ' 

Hem  4.  I  will  and  desire,  after  the  retfloyal  and  location  of 
laid  negroes  west  of  the  Ohio  river,  thrtlftey  be  furnished  an 
tNltfit  of  farming  utensils,  iAcluding  vjflpragons  and  teams 
iMd  im  theii*  removal,  las  a  part  Of  saM  outfit;  aAd  fofth^ 
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request,  that  there  be  zho  porcbafe*!  f:r  said. negroes,  the 
first  Tear's  prorinoD  for  their  sabsistence  after  their  remoTa). 
Item  -'}. — I  will  and  desire^  that  all  mj  laniU  and  landed 
property  shall  be  sold  on  a  credit  of  one  and  two  years,  titles 
to  be  made  on  the  parment  of  xhc  last  of  the  porchaie  monej, 
besides  good  per-^onal  decoriiies ;  and  I  further  deeire,  that 
the  stock  of  horses,  mules,  cattle,  sheep,  hf>gs,  crop  of  com, 
&€.  the  hooseboi  1  and  kircben  fomiture,  and  farming  uten- 
sils, to  be  sold  on  a  credit  of  twelve  months,  for  notes  with 
approTed  securities.  I  aho  desire,  if  there  be  a  growing 
crop  of  coiLon,  for  it  to  be  completed  for  marker,  or  a  crop  of 
eotton  already  on  hand,  ginned  and  packed,  that  said  cotton 
shall  lHi|pDld  in  Savannah  or  elsewhere,  a;  private  sale  for 
cash,  or  even  any  other  of  the  property  of  said  estate  which  is 
designed  to  be  sold,  may  be  disposed  of  at  private  sale,  i>ro- 
vided  a  full  and  fair  price  or  prioes  shall  be  obtained,  either 
for  cash  in  hand  or  en  time,  with  the  like  securities  mention- 
ed above. 

lUm  6. — I  will  4ind  desire,  after  the  removal,  location  and 
outfit  for  my  negroes  shall  have  been  completed  in  the  State 
ef  Indiana  or  Illinois  us  aforesaid,  that  the  balance  or  residue 
of  the  proceeds  of  my  property  shall  be  vested,  by  my  execu- 
tors, in  stock  of  State  Bank  of  Georgia,  and  whenever  the  4iv- 
JSfmidA  or  proSfbB  of  said  bank  stock  shall  b* declared  by  said 
nnk  officers  or  their  authority,  that  said  dividends  or  profits 
shall  be  equally  divided,  year  after  year,  between  my  neph* 
«irs  and  nieces,  the  children  of  my  late  brothers,  Richard 
Bledsoe,  dec\l,  and  Jesse  Bledsoe,  dec'd,  the  formep#eaving 
three  children,  who  I  believe,  reside  in  Missouri,  and  the  lat- 
ter, learing  two  children,  who  reside  in  Georgia ;  my  niece, 
Mary  Frazor,  daftghtcr  of  the  late  Dr.  Robert  Frazer,  is  am- 
ply provided  for  if.  the  property  and  money  have  not  been 
wasted,  and  it  being  doubtful  whether  she  is  now  in  life  from 
the  last  accounts  of*her  bad  health,  I  therefore  .leave  her  out 
of  this  bequest.     .  n^^  > 

•My  object  in  ^^IIf^^^  investment  to  be  made  in  bank 
stocl^  is ik&t  said  i^Bews  and.niecei  shall  receive  tlie profits 
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Ally  or  Bemi-annually,  according  to  the  bank  regulations ; 
>forc,  said  legatees  are  not  amthorizcd,  individuall j »  dr 
otively,  to  dispose  of  their  interest  in  said  bank  stock  ; 
manifestations  diroctly  or  indirectly  ainocmting  to  a  de- 
ttration  of  a  disposition  on  the  part  of  any  one  or  more 
id  latter  legatees  to  change  the  order  or  object  of  this^ 
ast  ^Till,  it  shall  work  an  entire  forfeiture  of  said  interest 
tcrest^  in  said  estate,  and  thereby  wholly  change  into  a 
fund  for  the  use  and  benefit  of  the  poor  people  of  the 
ty  of  Putnam,  so  far  as  the  interest  or  interests  of  said 
ewB  and  nieces  designated  in  the  bequest, 
testimony  whereof,  I,  Robert  Bledsoe,  testator  is  afore- 
hath  hereunto  set  my  hand  and  affixed  my  seal^j^P^  17th 
ust,  1H4().     Signed,  publislied  juhI  signed  in  the  presence 

;  Junius  A.  Wingfield, 
S.  A.  Wam:s, 
Rohkrt  F.  Tkippe, 
J.\<.  Nicholson,  j.i.c.     ROBERT  BLEDSOE,  [l.s.] 


Uhan  Bass  qualified  as  executor  under  this  will.  Subsc- 
tly,  he  lilcMl  a  bill  for  direction,  stating  that  the  State'of 
ina,  prior  to^he  death  of  General  BleJso^^d  the  State 
linois,  subsequent  to  his  death,  had  passe^aws  prohibit- 
.he  introduction  of  negroes  into  either  of.  those  States ; 
it  was  impossible,  therefore,  to  execute  that  portion  pf 
fill— and  he  submitted,  whether,  as  to  the  negroes,  tlio 
tor  died  intestate,  or  whether  they  pasts  under  the  resid- 
cl^use  in  the  will  ?  That  o1^  of  the  nephews  of  testator 
died  since  the  death  of  testator,  leaving  a  widow  and 
.ren — and  he  submitted,  whether  the  trust  continued,- as 
6m  ?  Upon  these  mid  all  questions  arising  under  the 
ho  asked  direction. 

pon  the  hearing  the  Court  decideil«|Ubit.  That  the  clause 
lereno'j  to  the  negroes  was  not  Tflflpiier  ths  Acts  of 
.  and  1818;  and  that  it  could  bo  Aiirled  iii|o  ^effect  bj 
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the  Hegroes  being  sent  to  some  other  State  or  Territory,  wear . 
or  north-west  of  the  Ohio  river* 

To  this  decision  Counsel  for  the  resMtiary  legatees  except— 
ed,  and  have  assigned  eiTor  thereon. 


The  Court  decided,  that  if  the  negroes  and  the  provision 
for  them  fell  back  into  the  estate,  they  would  not  pass  imder«:« 
the  residuary  clause,  but  there  would  be  an  intestacy  as  to 
this  property.     To  this  decision  the  executor  excepted. 

ihe  Court  also  decided,  that  as  the  dividends  of  the  bani 
stick  were  given  absolutely  to  the  residuary  legatees  forever,^—!! 
that  the  corpus  also  passed  to  them  immediately.  To  thi^^  J 
decision^lie  eiecutor  excepted. 


iio^n 

poD%n< 


Upofffliese  exceptions  the  executor  assigned  error. 
•     Adams;  Biomitari;  J.  WiNaFiELD  and  Cone,  for  legatees— 
E.  A.  N18BBT,  for  the  executor. 
By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

£1.]  The  testator  has  directed  that  there  shall  be  a  suflB- 
cicncy  of  good,  amble  land  purchased^  eith^  in  tbe  States  of 
idUjiana  or  ^ttjpisy  for  all  of  his  negroes  to  locate  upon  and 
^Nroyate,«wiuR  sufficiency  of  land  for  timber  and  firewood 
included ;  to  be  done  Within  treasonable  time  after  his  death, 
by  his  executors,  or  any  one  or  two  of  them ;  and  to  remove 
all  of  said  negroes  to  said  tract  or  settlement  of  land  in  thd 
aforesaid  S^tatos.  And  recqjapnends  that  th&  title  to  the  land 
ffo  bought  be  made  to  the  executors,  for  fear  the  slaves  should 
squander  dr  be  defrauded  out  of  it. 

'  He  further  directs,  that  after  the  removal  and  location  of 
his  negroes,  thftt  there  be  purchased  for  th^m  an  outfit  of 
fanning  utensils,  including  the  wagond  and  teams  used  in 
their  removfd  w&  A  jMt  .of  said  outfit.  And  lastly,  he  re- 
qnestR^hat«  yeariipkfivision  be  supplied  for  the  subsistence 
tf  the  negr<y^,  aftcV^  flieir  Vemoval  and  settlement.    ' 
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appears  that  Indiauay  by  her  CoDstitution  and  lawa^  aad 
is,  by  Statute,  have  prohibited,  under  seveye  pains  and 
ties,  the  introduction  of  negroes  into  either  of  those 
»-*-the  former  a^ore  and  the  latter  subtequent  to  the 
.  of  the  testator^ 

Can  this  bequest  in  the  will,  as  to  the  negroes,  bo  ear- 
jito  execution  ?  Of  course  it  cannot  be,  according  to 
spressed  wi»h  of  the  testator.  And  that,  alone,  would 
to  be,  as  it  ought  to  be,  conclusive  of  the  case.  But 
onrts  of  Great  Britain,  and  to  some  extent  of  this  country, 
ber  wisely  or  unwisely,  reasonably  or  otherwise,  have 
I  it  iq>on  themselves,  under  certain  crrcumst^cds,  to 
rm  a  most  delicate  and  responsible  office ;  Hmk  is,  to 
t  another  will  for  the  testator,  -where  his  dechunra  inteh- 
lecessarily  fails.  However  revolting  thi8  doctrine  may 
common  sense  or  repugnant  to  our  own  sense  of  right, ' 
r^  eontent  to  administer  it,  for  the  present  at  least,  not- 
itanding  Lord  Kent/on,  Lord  Etdon,  Lord  Denman  and 
blest  of  the  English  and  American  Judges  have  repro- 
l  it  iu  the  strongest  language. 

liter  carefully  examining  the  Cypres  doctrine,  as  estab* 
1  in  the  text  books  as  well  as  the  adjudicated  cases,  we' 
iclined  to  adopt  the  principle  as  stated  by  Sir  James 
rean.  He  says  the  meaning  of  it  is  now  fljfficiently  u^, 
cod,  '^  In  order  to  preserve  and  effect  sIKthiug-  wUHf 
/onrt  collects  from  tlie  will,  to  have  been  the  paramount 
;t  of  the  testator,  it  rejects  something  else  which  is  |e* 
dd  as  merely  a  subordinate  purpose,  namely :  the  mode 
rry ing  out  that^ramouut  intention. ' '  Vanderplanck  vs. 
U  (3  Hare,  11,  12.)  • 

it  ns  apply  this  rule  of  approximation  to  t^is  testament. 
it  be  collected  from  the  will,  that  the  paramount  object 
e  testator  was  to  give  freedom  to  his  negroes,  and  that 
Loa  and  Illinois  were  selected  only  as  the  mode  of  carry- 
»nt  that  paramount  purpose?  We  may  conjecture  bo, 
»ally  as  to  substitute  some  othdft  State  or  Territo^ 
liweat  of  the  Ohio  would  be  but  a  i^j^t  alteration  of  tkat 
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which  is  directed,  bat  which  caQMi  be  performed.  But  th^ 
testator  has  not  said  so,  and  neitlBr  this  nor  any  other  Court 
can  undertake  to  determine,  judicially,  what  would  have  beea 
hia  will  provided  he  had  foreseen  wfflit  has  happened*  I 
might  be  willing  to  have  my  sons  educated  ttt  Princeton  Cq}- 
lege ;  and  yet,  prefer  that  the  whole  of  them,  were  they  nu- 
loerous  as  the  progeny  of  old  Priam,  should  grow  up  in  igno^ 
ranoe  of  the  alphabet,  rather  than  they  should  be  taught  at 
Yale.  Still,  these  institutions  are  within  less  than  a  day's 
journey  of  each  other. 

General  Bledsoe  was  a  large  landed  proprietor  in  Indiana 
and  Blinois,  and  had  often  \'isited  those  States.  He  is  known 
to  haveJMltertained  the  most  inveterate  hostility  to  the  neigh- 
bdring  state  of  Ohio.  The  differences  which  existed  between 
the  two  former  and  every  other  north-western  State  may  bavo 
iK)n$tituted  the  sole  motive  with  the  testator  for  making  the 
disposition  which  he  did  of  his  slaves.  I  do  not  pretend  to 
say  that  this  was  so.  It  is  sufficient  that  it  may  have  been. 
Speaking  for  the  last  time  by  his  last  will,  and  without  mani*  % 
festing,  by  a  single  syllabic,  any  general  intent  to  manunut 
his  slaves,  and  without  once  using  the  words  "freedom," 
'^^emancipation"  or  any  other  term  indicative,  that  any  such 
object  was  uppermost  in  his  mind,  his  sole  and  definite  proposi- 
is  to  hai^his  negroes  removed  to  Indiana  or  Illinois,  and 
led  on  laad  to  be  bought  for  them  there.  Liberty,  of 
course,  would  be  the  neccssaiT  terms  of  this  disposition;  and 
sy h,  unquestionably,  was  contemplated  by  tl^e  testator.  But 
to  hold  that  he  would  have  conferred  the  same  boon, 
taking  all  the  risks  and  disadvantag||p  attendant  on  the 
change,  anywhere  else,  is  W  assume  what  is  incapable  vf 
proof.  Upo%  this  subject,  he  has  not  spoken  and  must  re- 
^in  silent  forever ;  and  we  must  bo  satisfied  to  continue  ig- 
norant of  his  wishes,  further  than  he  has  seen  fit  to  reveal 
tiiem.  All  beyond  is  terra  iffnota,mere  vague  surmise,  upon 
which  we  dare  not  act. 

\  Had  the  testator^ifljrected  his  negroes  to  be  manumitted  in 
ssme  place  where  they  couU,  by  law,  enjoy  thi&  real  or  tma- 
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ginarff  blesMDg,  and  tkor^to|]f])ed,  lii»  ^"ill  might  have  beM 
Bxecuti^l ;  certainly  it  conM  have  been  iu  England  by  tbe 
BjUDg  08  parens  jHttritv  ;  and  upou  the  infomiution  of  the  At-' 
mmey  General,  a  Hchenie  would  have  boeu  devined  for  this 
^rpofie.  Uaid  h«  declared  a  ;rei>eral  intent  to  frco  his  slaves, « 
itA  given  specific  divection.s  fur  its  execution,  which  could 
lol  be  can'iod  out,  as  in  the  present  int^tance,  still  ;;  Court  of 
Grhancery  would  exocutu  the  general  intent  ai  nearly  a»^Qa^ 
lible,  in  some  other  way.  l^ut  I  repeat,  that  here  nw  aucb 
^eral  pui'pose  is  manifested  ;  but  a  preciso  disposition  made 
qxHi  tlie  testator's  own  jdan.  Tbe  Courts,  in  such  case,  pon- 
iDt  execute  the  will  Cf/prca  ;  becaus#the  testator  Laving  de- 
dared  a  clear  and  intelligible  purpose,  and  nothing  a|f^e^  that 
purpose,  and  nuae  other,  Is  his  will.  (Adams*  Equity^  197, 
I  Spencer  8  JEq.  Jur.  582.) 

Believing,  as  wc  do,  that  this  doctrine  has  been  misunder- 
itood  and  misa{)plied,  and  it  being  the  opinion  of  some,  that 
be  Courts  arc  bound  to  devise  some  scheme  tt>  prevent  tbt 
lilure  of  a  bequest  of  this  sort,  we  will  submit  another  Camil- 
ar  illustration.  A  testator  in  this  i^late  upjtropriatcs  .ten 
bousand  dollars  for  the  erection  of  a  riesbyterian  Church, 
lyid  says  no  more.  Here,  the  objuct  being  specified  witk,Sttf<- 
ieient  certainty,  the  intention  of  the  testator  will  be  effectua* 
^  notwithstanding  he  has  omitted  to  designate  the  plM|^.. 
rliich  is  to  be  the  recipient  of  his  bounty.  The  Courts  H^Pif 
apply  that  defect  rather  than  tha  eharity  shall  miscarry.  So, 
f  the  testator  sets  apart,  by  his  will,  ten  thousand  dollars  ijur 
he  building  of  a  JVesbytcrian  Church  within  the  bounds  of 
lepewtll  Presbytery,  and  meutions  Ar.;:ii:^ta  as  a  suitable  lo- 
atiou,  but  no  lot  can  be  procured  in  tluit  city  for  the  pur- 
lose,  here,  no  doubt- another  sit^  might  le  cliyen  as  within 
he  plan  of  the  testator,  and  the  church  would  be  decreed  ta 
«  built  at  Macon  or  some  other  placp.  But  suppose  the  tes- 
Htor  should  simply  direct  his  executors  to  erect  a  I^esbyte- 
ian  Church  at  Millcdgevillc,  the  seat  of  Government,  at  ^ 
%»i  of  ten  thousand  dollars,  and  the  ci|9  authorities  should 
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refuse  to  allow  it,  of  it  should  fiJterota  any  otkey  cause.     In 

•  Aat  event,  the  Cmnts  could  n^piTsumc  that  the   general 

ftlea  of  benevolence,  in  propagating  the  gospel,  was  forenoBt 

^      with  the  testator,  and  that  the  particular  spot  specified  was 

•  merely  "illustrative ;  btit  they  would  be  bound  to  hold  that  tko 

'%■         iBdividurtl  purpose  mentioned,  was  the  only  one  in  the  t^Bfa- 

tor's  inind,  and  that  if  it  should  fail,  he  intended  the  property 

to  |b  to  his  next  of  kin  or  heirs  at  law.     And  there  is  bo 

equity  to  alter  tlris  dispositi6n. 

In  the  case,  then,  before  us,  its  the  design  of  the  testator 
respecting  higr  negroes  cannot  be  acJcomplished,  and  tlie  Courts 
arc  powerless  to  intetirne,  the  slaves  niust»  descend  to  and  be 
distributed  amongst  the  heu"8  at  law  of  the  decedrtit. 

As  to  the  idea  that  these  negroes  go'  to  the  nephews  and 
nieces,  as  residuary  legatee,  to  my  mind  nothing  can  be 
clearer.  I  am  aware  that  the  English  law  goes  far  to  favor 
tho  residuary  legatees,  because  there  the  unde^ased  residu* 
ilin  went  to  the  executor.  Biit  no  such  reason  exists  hore. 
The  nephews  and  nieces  may  be  properly  called,  under  thfe 
wiH,  partial  residuary  legatees,  and  that  of  a  particular  fund. 
Thei^  are  no  words  going  befo^jL'  or  following  after,  to 
which  the  temi  ^^  balance*  'can  have  relation,  which  would 
^  justify  the  conclusion,  that  it  meant  a  residuum  of  the  whole 
fcte.  It  would  be  a  grelit  stretch  of  interpretation  to  say, 
It  slaves  are  comprehended  in  "  the  balance  of  the  pro- 
ceeds of  the  sales,"  when  'dUb  very  sale  was  mainly  for  their 
Ipncfit.  Tp  say  *that  the  slaves  compose  a  part  of  the  resi- 
due when  the  larger  portion  of  thAt  very  residue  is  given  fof 
the  use  of  the  slaves  themselves,  would  be  manifestly  absurd. 
Had  the  te^^tator  used  the  words,  "  the  halanco  of  his  estate" 
or  any  other%f  equivalent  iBi))ort^  the  slaves  might  have  passeS 
finder  it.  But  we  cannot  interpolate  words  intO'h  wilt; 
and  without  such  interpolation,  we  think  the  slaves  pass  to 
the  next  of  kin.  (2  nopt'roji  Leg,  1^2, 437-8.  1  Hm»  Ck. 
iJep.95.^  liP,  TFm.  40.  Dev.avdJiatf.  Eq.  i91.) 
*  I  willoghr  add  that,  as  :i  man,  I  do  not  regret  the  failure 
of  this  bequest.     Look  at  the  stringonoy  of  the  laws  of    In- 
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-diaua  and  Illinois  and  othHt  Northwesteru    Stater,  against 
persons  of  color,  and  reflinVupon  tlicir   thriftlot9snc)>s,^\i'hea 
Jiot  contFolIcd  hy  superior  intelligence  and  forethouglit,   apd 
"Wliat  friend  of  the  African  or  of  liumanit}',  would   dcblre   to 
Bcc   these   children    of  tlio  h'un,  viho  luxuriate  in  a  tropiqaL^ 
climate    and  perish  with  cold  in  liigher  latitudes,  brou;i;ht   iH 
close  contact  and  competition  with  the  hardy  and  indu.strioua     ^ 
l>opulation   which  teem  in   the   territory   northwest   of  ^the     ^ 
t)bio,  and  who  loathe  negroes  as  they  would  so  many  lepersj 
Courts  should  not  he  astute  rn  sq  construing  wills  as  to  doom 
them  to  such  a  destiny.     A  stern  and  inexorable  State  polioj 
equally  forbids  it.     (See  iJn/an  vs.    Mlfdltothj    14     <Ja,    Jlep. 
185,  20(j.)     As  to  tlie  transpertatiou  of  these  slaves  to  Lib^ 
ria,  the    wildest  and  most  Lititudinous  application  of  the  Vji* 
pre9  doctr/ney  could  never,  unji*/'  thin  wi/K  justify  such  a  pro^ 
jcct  as  that. 

1^2.]  For  the  purpose  <»F  carrying  into  effect  the  bcqu<J8t 
in  the  will  which  yre  have  J>een  consider inp,  the  testator  di* 
rected  the  whole  of  his  estate,  real  and  personal,  to  ha  sold; 
and  after  the  temoval,  locfition  and  oirtfit  for  his  negroes 
should  have  l>een  completed  iii  the  State  of  Indiana  or  IIH- 
noi«,  the  balance  or  residuum  of  the  proceeds  of  his  proper- 
ty to  be  vested,  by  his  executors,  in  the  stock  of  the  State 
Bank  of  (Jeorgia  ;  and  that  whenever  the  dividends  should  I 
(lacUTcd,  the  same  should  be  divided  between  his  nephews  i 
nieces,  the  children  of  his  latii^brothers,  liichard  BlecTsoi 
and  Jesse  Bledsoe,  deceased.  Tne  testator  gave  as  a  reasen 
for  wishing  this  investment  made  in  bank  stock,  that  hts  ne- 
phews and  nieces  itiight  etijoy  the  periodical  profits  without* 
haying  authority,  individually  or  collectively,  to  dispose  of 
their  interest  in  said  stacks.      ♦ 

An  important  question  arises  upon  this  will,  wholely  Qverr 
looked  in  the  argument.  The  point  was  fully  and  ably  dis- 
oussed  at  bar,  whether  the  bequest  as  to  the  negroes  beimg 
void,  they,  would  go  to  the  legatees  or  descend  to  the  heirs. 
Bat  as  no  portion  of  the  proceeds  of  the  propertj^^  needed., 
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fer  tbe  sUve^,  what  'i<  to  beo^iUMf  that  fdnd  ?     Does  tiimt 
gtfU^ih**  legfftc^s  or  the  heifs? 

.  Ift  t!ie  opinion  of  thi-?  Court,  the  wliole  goes  to  the  lega- 
tees, n  r  a.^  a  rcii^ljiam.  ba:  hy  tlie  express  terms  of  the  will, 
^t  is  tra:  •h:i:  the  fj  tlin  v.  only,  of  this  furi'l  is  given.  Bat 
tbij!  baknce  i*  iu  ]*7Sa!;e,  lK?i:i:r  dej^en  lent  <?nt!rely  upon  the 
amount  tioeiled  for  the  ne^roe^s.  Still,  it  is  the  entire  baLvnee, 
be  i*  m'>:-e  or  k'S*.  If  i:  to»k  nine-renth^  or  ninety-nine- 
bfmdre-lths  of  th's  fund  to  colonize  tlie  slaves  in  Indiana  or 
BliDob,  v,hat  was  left  only  wa>  bejueathed  to  the  nephews 
aod  nieces.  And  we  appreheii  1  the  converse  «>f  this  propro- 
sition  is  eriiially  true,  Tianiely:  that  if  n«»ue  be  needed  for 
this  purpose,  the  leg;* tee?  take  ail. 

Suppose  the  gift  of  this  fund  h^l  bev*n  made  in  anotlier 
form;  taut  is,  subject  t>  b.»  ^llinluisiij I  by  s»j  much  a^  w>ull 
be  required  to  remove,  locate  a:id  furnish  the  uegroos  for 
twelve  montl&s  in  their  new  home.  Is  it  not  clear  that  in 
that  case  the  legatees  would  take  Ule  whole — and  arc  not  the 
two  cases  substantially  the  same  'i 

Had  the  testator  bequeathed  a  definite  portion  to  the  lega» 
tee*,  namely:  two-thirds  or  three-fourths,  to  be  applied  to  the 
use  of  the  slaves  and  the  remaining  QP^tltii*d  or  one-fourth 
to  be  vested  ia  bank  stock  for  his  nephews  and  uieces,  it 
wmld  bo  plain  that,  a«  legaUeSy  they  could  take  no  more  ; 
3^  no(  only  the  negroes,  but  so  much  of  the  monicd  estate 
as  was  appropriated  to  their iMoefit,  would  go  to  the  heirs  at 
law.  ^ 

It  is  plain,  therefore,  that  the  nephews  and  nieces  are  resid- 
uary, legatees,  if  you  please,  not  of  the  estate,  but  only  of  tbe 
liroceeds  of  the  property  diroctoil  to  be  sold,  and  in  part  ap- 
propriated to  other  objects ;  ttho  word  bdauce^  haviug  refer* 
^ce  to  what  remains  of  tlie  proceeds  of  the  sale  after  payUig 
certain  charges  and  expanses,  and  not  to  any  general  residu- 
am  of  the  estate. 

[3.]  One  other  assignment  of  error  only,  remains  to  be  dis- 
posed of««  His  Hoaor,  Judge  Hardeman,  hold  that  the  l6g&- 
t^  look  aaibsolate  estate  at  o'nce  in  the  proceeds  df  tho 
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propettj  Airected  to  be  80||j  whcrca.s,  it  is  insisted'^fj^*  Ate 
investment  in  bank  stock,  mould  at  least  be  first  tna4e,  aUd 
that  the  execatory  tk-ust  continnes  for  and  during  the  life  of 
each  legatee. 

But  what  sufficient  reason  can  be  assigned^  wiry  the  bequest 
should  be  limited  to  the  life  of  'the  legatees'  Otfr  coostruc- 
ticJn  is,  that  it  was  a  gift  of  the  iKviJends  to  all  the  nephews 
and  nieces,  the  children  of  Richard  and  JesBe  Bledsoe,  de- 
ceased, without  limitation  of  time,  and  not  iif  Joint  tenancy; 
but  ifk  common.  And  that  upon  the  principle  that  a  devise 
of  the  rents  and  profits  of  land,  is  a  devise  of  the  laud  itself; 
and  that  when  the  interest  or  produce  of  a  legacy  is  given  to 
Or  in  trust  for  a  legatee  withott  limitation  as  to  continuance, 
Ac  principal  will  be  cousidore^l  as  bo^iueathcd  also,  and  that 
afafiolutely  an  unconditional  fee  vested  immediately  in  the 
legatees.  (2  Roper  on  Leg.  331.  4  Ves.  51.  1  John$,  Oh. 
R.  494.  IS  Ves.  It.  468.  1  Bro.  Oh.  0.  582.  1  Mad  R. 
i53.  i  lb.  188.  8  ih).  1)5,  b.  Cro.  Jac.  1X)4.  1  V^9.  B. 
170,  528.) 

In 'Netohmdvs:  Sh^phcM,  (2  'P.  Wtm.  194,)  the -testator 
Revised  the  residue  of  his  real  and  personal  estate  to  trusteeis 
in^fee,  in  trust,  to^  pay  the  interest-  thereof  for  the  ihaint A- 
ance  of  liis  grand  eliildren  until  they  shoitM  oome  of  age  or 
be  marrieil ;  and  he  ^n't  no  furtlier,  nor  ma<le  any  other  djfe* 
position  of  his  estate ;  and  yet,  this  was  held  to  pass  the  alNiiP' 
Ittte  property  to  his  grand  childjten  after  the  age  Of  twenty- 
ofie.     "  This  case,"  says  Chah^flor  Kent^  in  Earl  xm.  Gwin 
dnd  Wife^  (1  JohfiM.  Oh.  R.  494,)  **  has 'been  questioned,  and 
perhaps  very  justly ;  for  there  was  an  express  limitation  of 
the  period  ef  the  payment  of  int<irest  to  the  minority  of  the 
Alldf«ii*;  Ani  in  a  etue'in  tckieh  there  i$  no  nueh  Nmitaticny 
J  dpprehet^  the  decision  would  be  deemed  correef.*' 

In  Ghmbral  Bledsoe's  tvJll,  there  is  no  limitation  of  thcpe- 
ritA  of  the  payment  ef  interest. 

In  Philipe  9t.  Ohamberlaine^  (4  Vcb.  51,)  trustees  were 
diteeted,  by  will,  to  pay  the  dividends  and  intereat  4f  certain 
^foek  and  funds  to  tfielegate<«i,  9h«nc  and  shar6  alike,  moA 


• 
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•      tha^wn^ror  of  them,  as  they  attamed  the  age  of  twenty-oiie. 

And'die  Master  of  the  Rolls  said  he  had  ;iever  heard,  that 

«         where  the  testator  gave  forever  and  without  lluiitatioa,  the 

jU      dividends  and  interest  to  accrue  upon  the  residue  of  his  per- 

^^/      sonal  estate,  that  it  .would  not  carry  the  whole  interest ;  and 

he  apprehemded  that  where  the  dividends  and  interest  of  the 

residue  were  given  absolutely  to  the  trustee  on  trust,  to  pay 

►  the  interest  ami  dividends  to  A  from  time  to  time,  without 

any  limitation  ^duration,  it  would  carry  the  principal. 

We  deem  it  a  work  of  supererogation  to  elaborate  this  point 
further. 

4.  ^Moreover,  as  this  bequest  is  for  the  beuoiU  of  the  lega- 
tees alone,  it  is  competent  for  them  to  elect  whether  they  will 
takfe  the  property  itself,  its  proceeds,  or  the  bank  stock,  in 
which  the  funds  arising  from  the  sales  is  directed  to  be  invest- 
ed.    (1  Roper  on  Leg.  370-'l- 2-'3.) 

We  have  been .  notified  by  our  brother  Benxing,  that  he 
shall  dissent  from  so  much  of  this  opinion  as  recognizes  the 
validity  of  the  will,  believing,  as  he  does,  that  the  whole  teBj 
tament  is  null  and  void,  under  the  Acts  of  1801  and  1818, 
prohibiting  manumission. 

This  will  has  been  proven  and  admitted  to  record  by  the 
proper  tribunal,  without  contestation,,  and  tlie  executor  comes 
into  Court,  upon  the  willj  and  asks  direction  as  to  its  execu- 
tion. Whether  the  will,  therefore,  as  to  the  property  or  pe- 
cuniary legacies,  be  in  issue,  by  the  pleadings  in  this  forum^ 
may  well  he  doubted.  And  although  void  as  to  the  emanci- 
pation clause,  so  as  to  ctfeate  an  intestacy  as  to  the  slaves,  it 
it  may  nevertheless  be  valid  as  to  the  other  items.  By  the 
17th  section  of  the  1st  article  of  the  Constitutiom,  it  is  pro- 
vided, that  no  law  or  ordinance  shall  pass,  containing  any 
matter  different  from  what  is  expressed  in  the  title  thereof. 
And  yet,  no  Court  in  Georgia  has  ever  held  that  the  whole 
Act  was  a  nullity  ;  but  only  so  much  and  such  parts  thereof, 
as  were  obnoxious  to  this  constitutional  inhibition. 

But  nij^ing  thes  eobjections^  I  am  content,  for  tjie  present, 
4o  pass  this  point  in  silence,  maintaifiiAg,  ^,6  I  do,  tbat.it  i» 
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^o  linger  aH  open  qucstioii  in  this  State ;  but  thatraJMbe  * 

Was   settled,  and  correctly  settled,  and  had  been  byerety    • 
department  of  the  Government  for  mord  than  a  quartet  of  a  ^ 
century  before  the  organisation  of  this  Court.     And  for  th©  *  j| 
reasons  of  this  opinion,  I  beg  leave  to  refer  to  the  case  of 
Oleland  againwt   WaterSj  dedded  at  Gainesville,  October,  ^ 

1854,  and  not  yet  published/  If  a  change  of  policy  is  de- 
manded by  recent  developements,  it  is  tofdj^  Legislature, 
flrnd  not  the  Judiciary,  to  initiate  it.  ^^^ 


STARNBe,  J.— Concurring. 

Omr  brother  Bennino  agrees  with  Juilj^e  Lumpkin  and 
myself  ili  the  views  which  wo  take  of  the  points  presented  in 
this  case,  if  the  will  be  v$Iid  ;  but  he  is  of  opinioti  that  the  will, 
as  a  whole,  is  invalid,  because  contravening  the  provisions  a^^ 
policy  of  the  Acts  of  1801  and  1818.  On  this  point,  there- 
fore, the  duty  devolves  upon  me  of  assigning  ttiy  reasons  for 
the  judgment  with  which  I  have  concurred. 

1.  As  no  questio'n  has  been  made  or  decided  in  the  Court 
beloir,  upon  the  validity  of  the  Will  as  a  whole,  but  the  same 
lias  been  duly  and  regularly  admitted  to  record  without  issue 
upon  this  point,  I  am  of  opinion,  that  this  subject  is  not  now 
submitted  for  our  consideration. 

2.  The  second  section  of  the  Act  of  1818,  declares  that  the 
third  section  of  the  Act  of  1801  shall  be  so  construed  as  '*to 
inhibit  the  recording  only  so  much  of  any  instrument  (as  is 
therein  described)  as  shall  relate  to  the  manumitting  or  set- 
ting free  of  any  slave  or  slaves."  By  inference,  therefore, 
tie  Legislature  intended  to  render  invalid  only  thuunuch  of 
afty  such  instrument.  " 

The  fourth  section  of  the  Act  of  1818,  in  terms  quite  as 
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the  Act  of  1801,  declares/  that  ^'  All  and  ev«qr 
WiJI^d  testament,  &c.  or  other  instrument,  in  writing  or  by 
parol,  made  and  executed  for  the  purpoae  ef  effecting,  or 
endeavoring  to  effect,  the  manumission  of  a  slave  or  slavey, 
shall  be,  and  the  same  are  hereby  declared,  to  be  utterly  hull 
and  void/*  But  if,  as  is  shown  above^  the  same  Actprovidey^ 
that  language  of  similar  import  in  the  Act  of  1801  shall  be 
construed  tojMier  valid  only,  so  mlich  of  the  instrument  m 
shall  relate  tilHie  manumissiop^  it  ie  to  be  inferred  that  aim- 
ilar  language  is  to  receive  the  same  construction  in  the  Act  of 
1818.  That  latter  Act,  then,  according  to  a  construction 
which  itself  prescribes  for  itself,  would  render  invalid  only 
so  much  of  this  will  as  relates  to  the  manumission  of  the  slaves, 
if  it  affected  it  at  all. 

As  we  agree,  however,  that  this  portion  of  the  will  is  void, 
because  impossible  to  be  executed,  there  is  no  occasioa  to 
consider  whether  or  not  it  is  void  for  any  other  cause. 

3.  As  to  the  positidn,  that  a  bequest  of  freedoln  to  elaves, 
even  though  the  emancipation  is  to  take  effect  out  of  the  lim- 
its of  tJio  State,  is  contrary  to  the  policy  oi  these  Statutes, 
mi  therefore,  void,  I  have  a  few  observations  to  make. 

It  cannot  properly  be  said  that  any  transaction  is  contra]^ 
to  the  policy  of  a  law,  if  the  thing  done  is  not  prohibited  or 
forbidden  by  that  law.  Whatever  may  have  been  said  in  the 
argument  of  the  policy  of  these  Acts  of  1801  and  1818,  it  has 
not  been  suc(*essfully  shown  that  they  prohibit  emancipation 
which  is  to  take  effect  out  of  the  State.  In  both  Acts,  such 
language  is  used  as  indicates  a  reference,  by  the  Legislature, 
to  emancipation  within  the  limits  of  the  State.  The  x\ct  or 
1801,  for  example,  declares,  that  '*  the  said  slave  or  slaves  so 
manumitted  and  set  free,  contrary  to  the  true  meaning  and 
intent  of  this  Act,  shall  be  still,  to  all  intents  and  parposos, 
<M  much  in  a  state  of  slavery  as  before  they  were  manumitUd 
and  setfrcey''  ^c.  The  application  of  auch  a  proviidon  to 
emancij^tion,  by  sending  slaves  into  the  free  States,  or  lo 
LiberiaPl^ouId  have  been  simply  absurd.  In  the  latter  event, 
the  manumitted  slaves  could  n6t  be  placed,  of  course,  as  much 
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io  a  state  of  slavery  as  before  they  were  set  free. 
umission  eontemplated  by  the  Aet,  therefore,  nnist  ba^ 
such,  that  to  it  this  provision  coulil  be  made  applicable.  If  % 
so,  it  was  manumission  in  the  Statr,  and  could  be  none  other.  '^J 
So,  too,  the  fourth  section  erf  the  Act  of  18i8,  referring  to  ' 
slaves  who  may  be  the  subjects  of  intended  maniimihsion  ia 
the  wills,  deeds,  &e.  which  were  in  contemplation,  declares,- 
that  ^^  Each  and  every  bIhvo  or  slaves  in  whot^ehalf  such  will 
or  testament,  &e.  shall  have  been  made,  ^hflBb  liable  to  be 
arrested  by  warranty  under  the  hand  and  seafof  any  Magis- 
trate of  this  State,  and  beiug^  thereof  couvictcil,  &c.  shall  he: 
liable  to  be  sold  as  a  slave  or  slaves,**  &c.  "  Each  and  every 
slave  in  whose  behalf  such  will  or  testament,  &c.  may  h^ 
made,'*  (that  is  to  say,  all  such  slaves  as  were  in  contempla- 
tiion  of  the  Act,)  shall  be  arrested  in  the  contingency  speci- 
fied, by  any  Magistrate  of  thi%  State,  ^c.  Of  course,  then,  it 
foHowB,  that  the  Act  must  have  reference  to  such  slaves  as 
are  emancipated  within  the  jurisdiction  of  the  State. 

The  preamble  of  this  Act,  too,  declares  what  sort  of  man* 
Amission  was  contemplated  by  the  Legislature,  and  what  was 
the  ^^^ound  policy"  of  the  State,  which  the  passage  of  4i§ 
Act  was  intended  to  promote.  It  announces,  that  this  ^p^ 
icy  is  to  be  considered  with  reference  to  the  relations  of  free 
persons  of  color  within  the  St4Ue  to  the  free  citrzens  and  to 
the  slaves  thereof,  as  the  number  of  the  former  may  be  in- 
creased ^'  by  manumission  or  by  the  admission  of  such  per* 
Hons  to  reside  therein,"  &c. 

What  these  Statutes  do  provide  and  were  intended  to  provide, 
is  thus  shown  very  plainly.  And  unless  the  policy  of  a  law 
is  to  be  sought  and  foufid  outside  of  what  the  law  was  intend- 
fed  to  enact,  and  positively  does  enact,  it  cannot  correctly  bo 
eaid,  that  the  policy  of  these  Acts  is  opposed  to  the  manumis- 
sion of  slaves,  by  sending  them  out  of  the  State. 

It  seems  to  me,  that  this  view  of  th^  master  is  conclusive 
upon  the  subject  of  the  policy  of  these  Statutes,  and  decis- 
ively disposes  of  it.     But  I  must  add,  that  I  concv^Kth  my 
To^  znn.--lt 
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bi4Ui||f'?tjUMPKix  in  thinking  that  this  question  of  policy 
ahodia  bo  considered,  now,  as 'hardly  an  open  question  in  our 
•  State.  As  was  said  in  the  case  of  iJhland  vs.  Waters^  it  has 
'  been  decided  according  to  the  views  which  we  now  take  of  it, 
by  Circuit  Judges,  by  the  Contention  of  Judges,  and  by  this 
Court.  And  these  decisions  have  been  long  acquiesced  in 
by  the  Legislature,  without  interference. 

As  to  what  ma^  be  considered  the  truly  sound  policy  of  the 
State  in  this  i|Pfer,  that  is  anothisr  question,  and  a  question 
fOl*  the  legislator.  Policy  may  demand  that  laws  should  be 
passed,  if  this  can  properly  be  done,  prohibiting  the  removal 
of  any  slaves  from  the  State  fot  the  purpose  of  emancipating 
them.  But  this  haf&'hot  been  done  yet,  and  we  are  called  on 
in  this  case  to  sny  what  the  law  is,  and  not  what  it  should  be. 
Upon  the  subject  of  this  State  policy,  however,  I  am  not 
prepared  to  admit,  that  looking  upon  this  question  as  a  fea- 
ture -in  the  political  e'conomy  of  the  State,  that  a  law  thus 
prohibiting  every  extra  territorial  manumisBion  would  be  ex- 
pedient and  wise. 

I,  myself,  doubt  the  policy  of  permitting  free  persons  of 
ojolor  to  bq  sent  into  the  Northern  and  Western  States  of  this 
tKiion,  to  increase  the  number  of  paupers  and  aid  in  swelling 
the  abolition  chorus  by  their  votes  and  voices.  Yet,  several 
interesting  and  most  cogent  reasons  can  be  assigned,  why  it 
would  not  be  for  the  best  interests  of  the  slave  holding  citt- 
zens  of  the  State  to  prohibit  the  removal  of  slaves  from  the 
State  to  any  place  whatever.  But  this  is  a  subject  which,  to 
be  properly  treated,  would  require  more  to  be  said  and  shown 
than  would  become  the  limits  of  this  judgment ;  I  therefbre 
forbear  further  to  discuss  it. 


1 


'11..* 

MILLEDGEVILLE,  MAY  TE^  1855.        147 

Adams,  gaardian,  Ac.  i-jt.  Ua^s,  executor,  Ire.' 


Benninq  J. — dissenting. 

In  these  two  cases,  I  dissent  from  the  judgment  of  thie 
Court.  In  my  opinion,  the  mIioIc  will  is  void — doubly  void-f- 
void  both  by  the  act  of  1801  and  the  act  of  1818.  For  thii 
opinion,  my  reasons  are  as  follows : 

The  will  has  in  it  these  two  items:  *' Itei|k|{id.  T  will  and 
desire  that  there  shall  be  a  sufficiency  of  gq||b  arable  land^ 
purchased  either  in  the  State  of  Indiana  or  Illinois,  for  all 
my  negroes  to  locate  upon  and  cultivate,  witli  a  sufficiency  lof 
land  for  timber  and  firewood  included  ;  to  be  done  within  a 
reasonable  time  after  my  death,  by  my  executors  or  any  t)n« 
or  two  of  them,  and  to  remove  all  of  my  said  negroes  to  sail 
tract  or  settlement  of  land  in  the  State  of  Indiana  or  Illinois, 
as  aforesaid,  but  would  recommend  for  the  title  to  paid  land 
to  bo  made  to  my  executors;  in  trust,  fiir  the  use  of  said  ne- 
groes, for  fear  they  might  be  defrauded  out  of  the  land,  or 
Squander  it  themselves.'' 

'*  Item  4th.  I  will  and  desire,  after  the  removal  and  loca- 
tion cff  said  negroes  west  of  the  Ohio  river,  that  they  be  pur- 
chased an  outfit  of  farming  utensils,  including  the  wagons 
^nd  teams  tised  in  their  removal  as  a  p:(rt  of  said  outfit;  and 
further  request,  that  there  be  also  purchased  for  said  ndgiocs 
the  first  year's  provision  for  their  subsistence  after  their  re- 
xnoval." 

A  part  of  another  item  is  in  these  words :  "  I  will  and  de- 
sire, after  the  removal,  location  and  outfit  for  tny  negroes 
Bhall  have  been  completed  in  the  State  of  Indiana  or  Illinois, 
«LS  aforesaid,  that  the  balance  or  residue  of  the  proceeds  of  itttj 
property  shall  be  vested  in  stock  of  the  State  Bank  of  Geor^- 
^a,"  &c. 

The  meaning  of  all  this  plainly  is,  that  he,  the  testator, 
"wills  his  slaves  to  be  free,  either  in  Indiana  or  Illinois ;  not 
-only  to  be  free,  but  to  be  the  owners  of  land  and  otljeg.prop- 
'^Tty.  This  Act  of  manumission  he  does  in  Georgii^Kllfhich 
%oo,  are  the  negroes  to  be  maniumtted. 


%. 
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The  gwDte  of  1801,  to  which  I  have  referred,  is  entitled  an 

'^  Act  prescribing  the  mode  of  manuinitting  slaves  in  this 
State."  The  first  section  of  it  is  as  follows :  "From  and 
after  the  passing  of  this  Act,  it  shall  not  be  lawful  for  any 
person  or  persons  to  manumit  or  set  free  any  negro,  .  slave 
or  slaves,  any  mulatto,  mustizoe,  or  any  other  person  or  per- 
sons of  color,  who  may  be  deemed  slaves  at  the  time  of  the 
passing  of  this  Act,  in  any  other  manner  or  form  than  by  an 
application  t0^||be  Legislature  for  that  purpose.'* 

To  manumit  or  set  free,  in  an?/  other  manner  or  form  than  by 
an  application  to  the  Legislature,  shall  not  be  '-  lawfuV 
This  is  the  section.  Every  manner  or  form  of  emancipation, 
except  one,  shall  be  unlawful.  This  is  what  the  words  plain- 
ly say.     In  these  words  is  no  ambiguity. 

And  in  the  interpretation  of  Statutes,  it  is  the  rule  of  rules, 
that  the  words,  if  unambiguous,  are  to  be  followed.  We 
have,  then,  to  follow  these  words ;  and  when  we  do  that,  we 
have  to  say  that  the  manner  or  form  of  manumission  contain- 
ed in  the  aforesaid  parts  of  this  will  was  not  "lawful,"  for 
jUat  manner  or  form  is  different  from  that  only  one  which 
the  words  permit,  viz :  "  by  an  application  to  the  Legisla- 
ture." 

And  if  the  manner  and  form  of  the  manumission  was   not 
^wful,  the  Act  of  manumission  was  of  course   void  ;  that  is 
tp  say,  as  much  of  the  will  as  consists  of  the  extracts  aforesaid, 
was  void. 
.  This  is  the  result  from  the  first  section  of  the  Act. 

By  the  last  section,  not  only  these  parts,  but  the  whole  of 
the  will  is  made  void  ;  for  that  section  prohibits,  under  pen- 
lUty,  the  admission  to  record  of  "ai^  deed  of  manumission  or 
other  paper,  which  shall  have  for  object,  the  mauumitt^ 
and  setting  free  any  slave  or  slaves."  And  no  paper  that 
cannot  be  admitted  to  record,  can  become  a  will — can,  as  a  wiU, 
^e  otherwise  than  vdid. 

It  ift  t^uc  that  this  section  is,  by  the  second  section  of  the 
Act  (jImAS,  to  "  be  construed  to  extend  to  inhibit  the  re- 
cording only  of  so  much  of  any  instrument  (as  is  theveiik 
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described)  as  shall  relate  to  the  manumitting  or  settkjfg  free 
of  any  slave  or  slaves.*'  But  any  implication  from  this,  fa- 
vorable to  the  notion  that  the  rest  of  such  an  "instrument" 
is  made  valid,  is  rebutted  by  a  part  of  the  fourth  section  of 
the  same  Act  of  1818,  which  declares  that  '*  all  and  every 
will  and  testament,'*  &c.,  made  and  executed  for  the  purpose 
of  effecting,  or  endeavoring  to  effect,  the  numuuiission  of  any 
&Iuve  or  slaves,  either  directly,  by  conferring  or  attempting 
to  confer,  freedom  on  such  slaves,  &c.  &c.,  shdt"  "  be  utterly 
nixll  and  void." 

This  being  so,  tlie  nullifying  power  of  the  third  section  of 
the  Act  of  1801  is  left  in  full  force. 

The  result,  therefore,  from  that  third  section,  together 
^"itli  the  first  section,  is  to  render  this  whole  will  v()i<l. 

The  result,  then,  from  the  Act  of  1801,  taken  by  itself, 
*^  to  render  this  will  void.  And  this  is  no  doubtful  result* 
^^  is  the  necessary  result,  from  the  words — from  words  entire- 
,^5^  free  from  ambiguity  ;  from  words,  the  meaning  of  which 
^^    too  plain  to  be  mistaken. 

Ifo  subsequent  law  that  could  affect  this  result,  was  ever 
l^^^scd  by  the  Tjcgislaturo,  at  least  never  before  1818.  If, 
^l^erefore,  ^hi^  will  had  beon  made  at  any  time  after  the  Act 
^f  1801,  and  before  1818,  it  would  have  been  rendered  null 
*^jr  the  Act  of  1801.  There  has,  then,  been  a  period  of  sev- 
^^teen  years  since  1801,  at  any  time  during  which  this  will 
^ould  have  been  void. 

Has  not  the  period  been  longer  than  seventeen  years  7 
Xias  it  not  continued  up  to  tliis  day  ?  It  has,  unless  the  Act  of  > 
3.801  has  been  repealed,  or  in  some  way  changed.  The  next 
« question,  therefore,  is,  has  that  Act  been  repealed  or  so 
changed  as  to  affect  its  power  of  annullmg  wills  like  the  one 
Xinder  consideration  ?  If  so,  it  must  have  been  done  by  the 
^ct  of  1818,  for  there  has  not  been  passed  any  Act  touch- 
ing the  Act  of  1801,  other  than  the  Act  of  1818. 

What,  then^  is  the  effect  of  the  Act  of  1818,  on  the  Act  of 

asoi?  '      .'^*" 

The  Act  of  1818y  is  entitled  ''  An  Act  supplementary  to^ 
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and  more  effectually  to  enforce  an  Act,  entitled  an  Act  pre- 
scribing the  mode  ot  manumitting  slaves  in  this  State  ;"  that 
is  to  say,  this  very  Act  of  1801.  This  is  the  title  of  the  Act 
of  1818 — a  title  not  to  repeal  that  Act — not  to  change  it  in 
any  way,  but  to  add  to  it,  and  more  effectually  to  enforce  it 
And  this  being  the  title,  the  Legislature,  if  they  had  had  the 
wish  to  make  the  body  different,  could  not  constitutionally 
have  made  it. so.     {Con.  Art.  1,  Sec.  17.) 

But  the  bo^jr  of  the  Act  corresponds  with  the  title.  The 
first  section  is,  "that  the  Act,  hereinbefore  referred  to"  (the 
Act  of  1801)  "  shall  be  strictly  enforced ;  but  the  penalties 
therein  prescribed,  except  where  the  same  shall  be  otherwise 
provided  for  by  this  Act,  shall  be  increased  to  five  hundred 
dollars,**  &c. 

The  second  section  prescribes  a  construction  for  the  third 
section  of  the  Act  of  1801 ;  a  construction  by  which  that 
section  is  to  be  held  to  prohibit  the  recording  of  so  much 
pnly  of  instruments  of  manumission,  as  may  relate  to  manu- 
mission. 

And  this  is  all  the  mention  which  the  Act  of  1818,  in  title 
or  body,  makes  of  the  Act  of  1801. 

The  Act,  then,  of  1818,  so  far  from  repealing  ojr  changing 
the  Act  of  1801,  enforces  that  Act.  The  result,  therefore  is, 
that  notwithstanding  the  Act  of  1818,  the  Act  of  1801  still 
retains  all,  at  least  of  its  original  force,  to  nullify  wills  of  the 
kind  in  question ;  and  therefore,  the  result  is,  that  the  will  in 
question  was  nullified  by  the  Act  of  1801. 

And  here,  on  this  Act  of  1801,  I  might  rest.  It  seems  to 
me,  that  this  Act,  being  taken  to  be  in  full  force,  there  can- 
XK)t  be  room  for  a  doubt  that  it  renders  this  will  utterly  void. 
If  that  be  so,  to  go  further  could  only  be  to  slay  the  slain — to 
show  the  will  doubly  null  if  that  were  possible.  Still  I  choose 
to  go  further. 

I  maintain  then,  that  by  the  Act  of  1818  itself,  this  will  k 
remlercd  void.  I  maintain  that  this  is  so,  both  by  the  letter 
and  tlfeipirit  of  that  Act. 

And  first  it  is  so  by  the  letter.     Section  four  of  the  Act,  is 
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in  these  words — "All  and  every  will  and  testament  deed, 

whether  by  way  of  trust  or  otherwise,  contract,  agreement,  or 

stipulation,  or  other  instrument  in  writing  or  by  parol,  made-' 

and  executed  for  the  purpose  of  effecting  or  endeavoring  to 

effect,  the  manumission  of  any  slave  or  slaves,  either  directly, 

by  conferring  or  attempting  to  confer  freedom  on  such  slave 

ox:  slaves,  indirectly  or  nrtually,  by  allowing  and  securing,  or 

attempting  to  allow  and  secure  to  such  slave  or  slaves,  the' 

riglt  or  privilege  of' working  for  his,  her  or  themselves,  free 

fram  the  control  of  the  master  or  owner  of  such  slave  or  slaves, 

or  of  enjoying  the  profits  of  his,  her  or  their  labor  or  skill, 

shaill  be,  and  the  same  are  hereby  declared  to  be  utterly  null  and 

^'oid ;  and  the  person  ^r  persons  so  making  or  executing  any 

STich  deed,  contract,  agreement,  stipulation,  or  other  instm- 

^^out,  in  writing  or  by  parol,  and  all  and  every  person  or  per- 

^^Tk9  concerned  in  giving  or  attempting  to  give  effect  thereto, 

^Hether  by  accepting  the  trust  thereby  created,  or  attempted 

*^  be  created,  or  in  any  other  way  or  manner  whatsoever,  shall 

^^  severally  liable  to  a  penalty  not  exceeding  one  thousand 

^^llars,  to  be  recovered  in  the  manner  hereinafter  pointed  out; 

^^d  each  and  every  slave  or  slaves,  in,  whose  behalf  such  will 

^^  testament,  deed,  contract,  agreement  or  stipulation,  or 

^tiher  instrument,  in  writing  or  by  parol,  shall  have  been  made, 

^l^all  be  liable  to  be  arrested  by  warrant,  under  the  hand  and  ■ 

^^al  of  any  Magistrate  of  this  State,  and  being  thereof  convict- 

^^,  in  the  manner  hereinafter  prescribed,  shall  be  liable  to  be 

^old  as  a  slave  by  public  outcry,  as  slaves,  and  the  proceeds 

^f  such  sales  shall  be  appropriated  in  the  manner  specified 

^ix  the  first  section  of  this  Act/' 

"Every  will,"  &c.  "  executed  for  the  purpose  of  effecting  or 
ondeavoring  to  effect  the  manumission  of  any  slave  or  slaves, 
either  directly,  by  conferring  or  attempting  to  confer  freedom 
on  such  slave  or  slaves  indirectly  or  virtually,"  &c.  shall  "  be- 
utterly  null  and  void,"  &c.  These  are  the  words  of  this  fourth 
section,'  and  they  are  too  plain  to  be  misunderstood.  They 
'^^^ice  utterly  null  and  void  this  will,  if  it  was  executed  for  the 
P^'^pose  of  elqpting,  direetly  or  iiidirectly,  the  manumiesioii 
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of  slaves — directly,  by  conferring  freedom  on  the  slaves  them- 
selves, or  indirectly,  by  allowing  the  slaves  the  privilege  of 
working  for  themselves ;  for  the  words  make  "  all  and  every ^* 
such  wills  or  will  utterly  null  and  void.  All  and  every  are 
universal  terms.  They  include  wills  made  for  effecting  eman- 
cipation outside,  of  the  State,  as  well  as  those  for  effecting 
emancipation  inside  of  the  State.  And  this  will  is  such  ,a 
will,  for  it  was  executed  for  the  purpose  of  conferring  free- 
dom "  directly"  on  slaves  themselves,  either  inside  or  outside- 
of  the  State.  Therefore,  these  words  make  this  will  void. 
That  is  to  say,  the  will  is  void  by  the  letter  of  the  Act. 

But  if  it  is  void  by  the  letter,  it  is  also  void  by  the  spirit ;  for 
when  the  letter — the  words  of  a  Statute,  are  plain  and  unam- 
biguous, it  is  they  that  arid  to  be  considered  as  aUo  speaking 
the  spirit — the  true  intent  and  meaning  of  the  Act.  This, 
nobody  disputes,  is  the  rule  of  rules  in  the  inteipretation  of 
Statutes.  And  these  words  are  unmistakeaUy  plain  and  un- 
ambiguous. 

Thus,  then,  I  insist  that  I  have  made  out  my  proposition,, 
which  was,  that  this  will  is  void,  both  by  the  letter  and  the 
spirit  of  the  Act  of  181§. 

But  I  know  that  against  this  proposition.  Was  used  an  argu- 
ment drawn  from  the  preamble  of  the  Act,  taken  in  connec- 
tion with  the  tenth  section. 

The  preamble  of  the  Act  is  as  follows :  "  WhereoBj  the 
principles  of  sound  policy,  considered  in  reference  to  the  free 
citizens  of  this  State,  and  the  exercise  of  humanity  towards 
the  slave  population  within  the  same,  imperiously  require  that 
the  number  of  free  persons  within  this  State,  should  not  be 
increased  by  manumission  or  by  the  admission  of  such  persons 
from  other  States,  to  reside  therein :  and  whereaSy  divers  per- 
sons of  color,  who  are  slaves  by  the  laws  of  this  State,  hav- 
ing never  been  manumitted  in  conformity  to  the  some,  are 
nevertheless  in  the  exercise  and  enjoyment  of  aH  the  rights 
and  privileges  of  free  persons  of  color,  without  being  subject 
to  the  duties  and  obligations  incident  to  such  perftons,  th^e- 
by  oonstitoting  a  cli^  of  people  ecpiaHj  daogiroiia  to  the 
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fr#«icitii«ns  of  this  State,  and  destructive  of  the  comfort  aid* 
h&fipinesa  of  the  slavo  popolatiou  thereof,  which  it  is  the  duty 
of  tliii  Legislature,  by  all  jutt   and  lawful  iH^ans,  to  sup- 

I^he  tenth  section  i^as  follows :  ''  It  s^all  be  the  4ut7  ofaU 
Coiurte  and  Judges  before  whom  ai^v  proceedings  may  be  had- 
U3a<ier  this  Act,  so.  to  construe  the  seve/'al  provisions  thereof 
ajs  to  canry  the  same  into  full  and  complete  effect,  according 
t<x  the  true  .spirit,  intent  and  meaning  thereof,  as  declared  ia. 
thk^  prea(nb}e  of  the  same,"  &c.  .     • 

The  avguntent  was  this :  thai  by  the  preamble  *of  the  Aot| 
t^he  true  spirit,  intent  and  meaning*'  of  the  Act,  is  declar^' 
^^   le  to  prevent  the  increase  of  free  persons  of  oolor  'wUkiik 
^^^'^StiUe  ;  that  by  the  te^th  seetion,  the  Act  is  to  be  carried 
^^^t;9 effect  '^according  to  tjie  true  bpirit^  intent  and  meanii^g 
5^^!^,  ad  declared  in  the  prcaipble ;''  and  therefore,  that  even 
^^  .the  body  of  the  Act  goes  so  far  .as  to  proliibit  wills,  &o. 
'^^^namitting  slaves  outside  of  the  State,  it  is  to  be  restrained 
^^  th^  preapiblc  and  the  tenth  ejection,  to  wills  manumitting 
^l^ives  inside  of  the  State- 
To  this   argument,  waiving  for   the  present  the  question 
"Whether,  when  the  preamble  of  an  Act  and  the^body  difiSoTi 
^Vie  h^Aj  is  not  to  govern  the  preamble,   rather  than  the  pre* 
^mble  the  body,  I  have  two  answers  to  make — first,  I  deny 
^he  conclusion — secondly,  admitting  the  conclusion,  I  deny 
tbat  it  saves  this  will  from  the  nullifying   power  of  the  body 
of  the  Act.  I  say,  that  this  is  a  will,  which,  if  effect  is  to  be . 
^iven  to  it,  manumits   the  skve  within  the  State,  as  well  as  . 
>ritIiout  the  State. 

First,  I  deny  the  conclusion.  These  are  the  premises  viz : , 
t^Iie  body  of  the  Act  is  to  be  construed  according  to  the  intent, 
SI3  declared  in  the  preamble ;  the  intent,  as  declared  in  the  pre- 
amble, is  to  prevent  the  increase  of  free  persons  of  color 
^within  tht  State.  Now,  what  is  the  true  conclusion  from 
t;^ese  premises  ?  Ohviously  this :  The  body  of  the  Act  is  to; 
1t>e<so.oon8trued,  as  to  make  it  most  effectual  for  preventing 
¥«i«zTni-2e 


164  SUPREME  COURT  OF  GBORGIil.  • 

__ i i . 

AcUimS)  guardian,  kc,  vs,  Bas8|  execator.  Ap. 

the  increase  of  &ee  persons  of  color  within  the  State.  Bit 
is  it  true,  tiiat  the  construction,  which  makes  valid  iriUs,  6m. 
giying  slaves  their  fveedom  with&ut  the  State,  is  the  constHc- 
tion  which  is  most  effectual  to  prevent  the  increase  of  firee 
persons  of  .color  witliin  the  State?  The  slaves,  when  they 
huve  become  free  without  the  ^tate,  can  if  they  please,  retnhi 
as  free  persons  into  the  Stater.  True,  in  doing  this^  they  rmy 
violate  a  law  of  the  State.  But  how  many  laws  of  the  Statft 
afe  violated — how  easy  without  risking  much,  to  violate  thiB 
law.  In  fact,  has  the  law,  practically,  ever  bcefti  anything  more 
that!  a  dead  letter  ?  And  then  as  to  the  validity  of  such  a 
Ifcwr,  what  grave  question,  under  the  Constitution  of  the  U.  6. 
has-foe^i  made  by  half  of  the  'States  of  this  Utoon,  antl  by 
foreign  nations  under  treaties  of  ccdumeree  and  amity  with 
the  United  States.  It  seems  to  me  that  there  is  a  construc- 
tion far  moi'e  effectital  fbr  preventing  the  increase  of  free  pciv 
BOhs  of  color  within  the  State  than  this,  and  that  is  the  cob- 
stmction  which  shall  render  invalid^  even  wills  giving  slav^ 
their  freedom  outside  of  the  State.  If  such  wills  shall  be 
held  to  be  invalid,  the  effect  will  be,  that  the  slaves  they, 
would  free  tifill  remain  slaves  ;  and  if  the  slaves  remain  slaves, 
it  will  be  simply  impossible  that  they  can  nuike  any  increase 
in  the  number  of  free  persons  of  color  within  the  State. 
Now  I  ask,  is  there  any  possible  construction  to  be  put  upcm 
the  body  of  the  Act,  which  would  render  it  more  effectiMd  to 
prevent  the  increase  of  free  persons  of  color  within  the  State 
than  this  would  ?  At  least,  may  I  not  ask,  whether  this  con- 
struction Would  not  be  far  more  (Actual  to  accomplish  that 
purpose  than  would  the  other  ?  If  so,  then,  the  tru^i  eon- 
elusion  from  the  premises  is,  that  tliis  construction  is  the 
one  which  the  preamble  and  teitth  section  require  to  be  pot 
upon  the  body  of  the  Act,  in  pi-oference  to  the  other  con8trao>. 
tion — ^the  construction,  viz :  which  would  render  valid  suck 
wills,  &c.  as  might  manumit  slaves  outside,  but  not  inside  the 
the  State. 

And  this  is  the  construction  which  the  words,   themBelvefir 
of  the  body  of  the  Act,  as  we  have  seen,  call  for.    Tkose 
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Words  are  ^^all  and  ereri/  wiir'  made  for  the  purpose  of 
•mancipation,  kc.  bLuU  he  iiiralid-^'''  utterly  null  and  void.'* 
It  seems,  then,  that  tho  intent  of  the  Act,  as  declared  in  the 
preambie,  will  be  moBt  effectuaUy  accpinplished  btj  letting  the 
n'ortis  qf  the  body  of  the  Act  haW  their  full  meaning. 
Tkerefore,  can  there  be  a  doubt  thdt  the  true  conclusion  fVon 
the  premises  aforesaid,  nz :  the  preaniblo  aAd  tenth  i^cction 
themselves,  is  that  this  will,  even  if  it  gives  freedom,  to  be 
ei\joyed  only  out  of  tho  State,  is  invalid? 

Secondly,  adBiitting  tho  conclusion  in  the  nrguinent,  I 
urn  answering  to  be  the  true  one,  I  deny  that  that  conclusion 
aaves  this  will.  The  conclusion  is,  that  the  Aet,  read  by  the 
light  of  the  preamble  and  the  tenth  section,  tolerates  wills 
which  give  freedom  to  slaves,  if  they  give  it  to  be  enjoyed 
outside  and  not  inside  pf  the  State.  Now,  [  say,  .  that  con- 
oeding  this  to  be  the  conrect  conclusion,  I  deny  this  will  lo 
i>esach  a  will.  I  say  that  if  this  will  is  sufficient  to  impart 
freedom  without  the  £tate,  it  is  sufficignt  to  imita^t  it  within 
the  State.  I  say  that  if  it  be  true,  that  the  slaves  are  to  be 
fr«e  without  the  State,  it  follows  that  they  can  no  longer  be 
Silaves  within  the  State.  My  position  is,  that  if  we  hold  this 
Xm  be  a  good  will  for '  the  purpose  of  the  exterior  emancipa- 
tnon  it  provides  for,  we  have  to  hoM  that  it  will  have  the  <f«> 
J^ed  to  emancipate  the  slaves  while  they  remain  in  Georgia, 
waating  for  their  plaoe  to  be  prepared  for  them,  out  of  Geor- 

If,  then,  the  will   is  held  to  be  vailid  as  to  the   exterior 

'^Hiiancipatidn,  the  question  is,  what  is  to  be  tho  condition  of 

4heBegroe8,in  the  interval  between  the  testator \s  death  and 

the  time  of  their  contemplated  exodus  from  the  State  ?    It 

^^aanoi  be  a  eoadition  of  slavery,  for  there  is  wanting  to  it 

^my  ^ve  owner.    There  is  nobody  who  is  to  have  any  title 

to  the  slaves  during  that  time.     If  so,  who  is  it  ?  the  exec- 

oilor'f    If  the  executor,  then  he  must  hold  them  as  assests, 

suid  so  merely  in  trust  for  the  legatees,  or  heirs,  or  eredttors. 

But  the  whole  -spirit  of  the  will  forbkls  the  idea  that  the 

^xecitor  was  so  to  hold  tbem.    It  it  to  be  said,  that  the  le- 
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gal  title  will  bd  in  the  executor,  in  trust  for  the  negroes  tbem- 
eelveB  ?  Bo  it  so.  That  will  make  the  negroes  free,  for  tlist 
"will  put  the  equitable  title  to  the  negroes  in  the  negroes 
themselves,  and  the  equitable  title  to  a  thing  is,  in  effect,  the 
whole  title  to  it.  On  every  view  that  I  can  think  of,  the  -re- 
snlt  is  the  same,  viz  :  that  in  the  interval  elapsing  after  the 
testlitor*s  death,  and  before  the  departure  of  the  ilcgrott 
from.tbe  State,  they  are  to  bo  free  persons. 

And  if  they  arc,  during  that  interval,  to  be  free  within  Ac 
State,  how  aro  they  over  to  bo  got  out  of  the  State,  unless 
they,  of  their  own  accord,  choose  to  go  out?  Suppose  they 
absolutely  refasc  tb  go  oat,  is  there  any  mode  (5f  compelling 
them  to  go  out  ?  I  know  of  none.  Is  there  arty  person  wfco 
"has  the  right  to  require  them  t5)  go  out  ?  I  know  of  nohe. 
Is  there  any  person  who  has  the  power  'to  force  them  to  go 
•ut?  I  know  of  ^one.  What  would*  be  the  form  of  proceeil- 
ing  against  them,  to  get  them  out  of  the  State — what  would 
■be  the  forrtv  of  the  judgment — of  the  execution  ?  Would  th^ 
be  sent  under  a  guard  of  soldiers,  to  the  borders  of  the  StsCey 
or  passed  fnom  Sheriff  to  Sheriff,  of  the  different  t^ounliefe 
through  which  their  route  would-  lie  ? 

The  simple  truth  is,  ttat  they  couW  never  be  got  out  of 
the  State,  unfcss  they  chose  to  go  out  If,  therefore,  they 
should  not  choose  to  go,  they  would  stay,* -and  thus  they  wouM 
p^rmanontly  increase  the  number  of  free  persons  widitn  the 
State. 

Th^  result  is,  that  this  will,  if  good  to  make  the  slaves  free 
oni  of  the  State,  of  neccsiity  makes  them,  during  the  inters 
val  that  is  to  precede  the  time  of  their  going  abroad,  freeriA 
the  State ;  and  by  makhig  them,  during  that  interval,  free  in 
the  State,  it  gives  them  the  option  of  being,'  duviag  all  timcr^ 
free  in  thcr  Stioite.'  And  what  more  than  this  coutd  a  wiil  4o^ 
expressly  conferring  on  them  emancipation  iii  the-  Stale  ? 
And  therefore,' if  such  a- will  as  that  is  according  to  theaiu 
lament  I  am  answering,  forbidden  by  the  intent  of  the  Act, 
as  declared  iii  the  preamble,  then  thm-  must  also  be. 

I  cay,  thcrefinrc,  %hat  o!to<teding  to  th^  •avgumdatl  atoi4ni* 
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»vering,  thittt  was  not  the  ptirpOBctrf  the  preiimble  of 'this 
Act  of  1818  to  prohibit  any  wills,  &c.  except  those  which 
%voutd  YnanUmit  slaves  within  the  State,  it  is  not  thi^nce  td  be 
*roucluded  that  it  was  not  the  purpose  of  the  preamble  not 
'To  prohibit  this  itill';  for  this  will,,  if  held  to  be  good  to  mabu- 
xmh  the  slaves  wrtheut  the  State,  has,  of  necessity,  to  be  Md 
i  n  effect  to  inanamit  them  ^thin  the  State. 

The  aTguimtnt  then,  I  insist,  is  answered.  But  in  giving 
^^c  answer,  I  waived,  for  the  timcf,  the  qudstion  whether,  when 
^lie  preamble  of  a  Statute  &,nd  the  body  differ,  the  preamble 
oiight  not  rather  to  yield  to  the  body,  than  the  body  to  the 
X>f Gamble.  That  question  I*  waive  no  longer. "  I  now  inai&lt 
Vipon  the  maximj  that  the  body  of  a  Statute  controls  the  pire- 
iimble,  ahS  not  the  preamble  the  body. 

liCt  u?,  then,  apply  the  maxim — the  body  of  the  Act  de- 
-clares  thai  "all  and  every  will,'*  4c.  executed  for  the  pur- 
pose of  effecting,  or  endeavoring  to  effect,  the  manumission 
«)r  any  slave  or  slaves,  shall  be  "  utterly  null  and  void."  If 
ih^  preamble  differs  from  t^jis,  the  preamble  is,  according  io 
the  maxim  aforc:sai<l,  controlled  by  this. 

Especially  must  this  be  true  of  the  body  of  the  Act .  .of 
1818,  because^  the  body  of  that  AcJ;  «^grees  with  the  title  of 
the  Act,  which  is  to  enforce  &c.  the  Act  of  1801 — x\^  Act 
which,. itqe^f^  annuls  all  .9.o;rts  of  m^nu^nission  ,."  in  s^ny  Qtl^er 
manner  than  by  an  application  to  the  Legislature,"  and  if  tfip 
preamble  <Uffera ,  fronjth^  body,  it, .  differs  from  the  title, 
<ind  w,  tlu'refore,  inA'iolation  of  the  Constitution  of  the  St%te. 
I  claiia,  also,  die  benefit  of  another  leading  rule  of  inter- 
pretatiaa,  and  t]^it  is,  the  difibrent  p:irts  of  a  Statute  shall,  bo 
coBstrued  togetlioj\.and  so  construed,  if  possible,  that  every 
p^t  shall  ^taiid  and  hftv^  iu  full  effect. 

Now  I  have  already  showE,  th:it  a<lmitting  the  object  of 
thoyrGainbleta  bo- only  to-piicvcnt  the  increase  of  free  per- 
Hous  of  oolor  wiUiinthc  State^  then,  still  the  most*  effectual 
way  of  accomplishing  tiie  objcvt  w^uld  be  tohold  invalid  61^^ 
«rjf^VwiU/'  k^  that  ^fofoid- jshAUge  idavcs  into  free   persons, 
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whether  the  will  would  make  the  qhange  in  the  @tate  or  out 
of  the  State.  -  . 

.  The  body  of  the  Act  says,  that  ev^ry  suoh  "  will,'*  a/tallhe 
invalid. 

If,  then,  we  so  interpret  as  to  say  that  everysuch  will  shaU  be 
invalid,  we  prevent  any  conflict  between  preamble  and  body, 
and  give  full  effect  to  both.  Whereas,  if  we  eo  interpret  as  to 
say  that  though  the  object,  as  declared  in  the  preamble,  was 
.to  prevent  the  increase  of  free  persons  of  color  withiji  thip 
9tate,  yet,  it  was  to  prevent  such  increase  only,  by  prohibitiiig 
''wills,'*  &c.  manumitting  slaves  within  the  State,  we  bping 
about  a  conflict  between  body  and  preamble;  for  the  body 
prohibits  '' all  «nd  every  will,"  &c.  of  manumission.  Ami 
the  effect  of  such  a  conflict  must  always  be,  that  somiB  part  of 
the  Act  shall  give  way.  The  body  shall  enlarge  the  pream<^ 
blc,  or  the  preamble  shall  contract  the  body.  We  are  bound, 
therefore,  according  to  the  last  mentioned  rule  of  interpreta- 
tion, to  interpret  this  Statute  in  the  former  and  not  in  the 
latter  of  these  two  modes. 

And  agaiYi,  the^title  of  the  AclT  eomes  in  aid  cdT  this  rule  of 
interpretation,  in  the  same  way  and  to  the  same  extent  as  it 
did  in  aid  of  the  other  Fule. 

And  this  conoludes  what  I  had  to .  say  on  th^  Stlitutes  of 
1801  aMd  1818. 

I  will  now  sum  up  the  proposition^  which  I  think  I  hari 
^eetablished — 

1.  That  this  will  is  void,  bj  the  plab  words  of  the  Act  of 
1801. 

2.  That  the  A<?t  of  WOl  is  still  in  full  force— made  to  be 
in  fallre  forc^  if  that  were  possible,  by  the  Act  of  1818. 

8.  That  the  Will  is  abovoid  by  the  plaia  words  of  the  Aet 
of  1818;  and  that  as  the  words  are  /rfsan,  they  most  be  heM 
to  speak  the  meanimg  of  the  Act. 

4.  Tkat^howovor, ifwe^reatKbertytotakethepreamUeef 
tiM  Aol  of  181S  as  contrdling  the  body,  and  not  the  bodf 
tbe  preambfe^  then,  still  the  trm  intent  of  the  Act  is  not  meivi 
ij  Id  prohibit ''  wills,*'  4c.  inmAn»itting  slwes  insMe  of  Iks 
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fitate,  but  ^'all  and  every  will/'  kt.  of  manuiniMien,  because 

such  Hniversal  prohibition  is  the  most  effectual  way  to  preyent 

the  increase  of  free  persons  of  color  within  the  State,  the 

prevention  of  which  increase 'is,  if  we  take  the  words  of  the* 

preamble,  the  object  of  the  Act. 

5.  That  even  if  the  true  intent  of  the  Act  be  allowed  to  be 
to  prcrent  "wiHs,"  &c.  nfanuraitting  slaves  within  the  State, 
1>ut  not  wills  manumitthig  th^ln  without  the  State,  yet,  thart 
tim  will  is  prohibited  by  this  intent:'  for  this  will  cannot  be' 
wiAid  for  the  purpose  of  manumitting  slaves  without  the  State, 
-unless  k  be  heM  to  have  tbfe  effect  to  -inanunut  them  within 
-tlie  State  during  the  interval  that  must  precede  their  exit 
f^em  the  State. 

6.  -That  if  the  slaves  become,  duriiK)^  that  interval,  free  in 
t;be  Slate,  it  is  at  their  mere  option  to  say  whether  they  wilf^ 
not  stay  during  all  time,  free  in  the  State. 

7.  That  if  -the"  preamble  would  narrow  ihe  prohibition  to 
^^wills,''  &c.  manumitting  slaves  within  the  State,  it  could  not 
do  it ;  for  if  it  did,  it  would  over-ride  the  body  of  the  Act, 
and  the  body  of  an  Act  rather  over-rides  the  preamble, 
especially  if  the  body  agrees  with  the  tkle^  and  the  preamble 
does  not. 

8.  That  to  interpret  the  preamble,  as  meaning  to  prohibit 
every  ^'  will,'*  &c.  manumitting  slaves,  is  so  to  interpret  it  as 
to  make  it  precisely  agree  with  the  body  of  th^Act :  whereas, 
to  interpret  the  preamble  as  meaning  to  prohibit  only  "wills," 
&c.  manumitting  slaves  within  the  State,  is  so  to  interpret  it 
as  to  bring  on  a  conflict  between  preamble  and  body,  in  which 
either  preamble  or  body  must  be  the  sufferer. 

If  these  propositions  are  true,  this  will  is  void— over  and' 
over  again  void.  That  is  plain.  Are  they  true?  I  think 
they  have  all  been  proved  to  be  true.  What  is  there  to  be 
urged  against  their  truth?  nothing  of  which  I  am  aware, 
etcept  some  decisions,  vis :  {Jordan  va,  ffctrsy  ^c,  of  Bradley^ 
Dud.  JR.  170.  Moser  V9.  Marlow  et  al.  R.  M.  C%arUon'$  JR. 
647.  Vance  v$.  Cfrauford,  4  Ga.  It.  468.  Cooper^  admV 
v$.  BUikejf,  1«  Qa.  R.) 
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la  the  first^f  thcBe  cases,  which  wa^  decided  in  1830,.tiie 
report  ^ajs:  ''The  will,  among  other  things,  directs  that  if 
aay  of  hia  sli^ves  should  desire  to.  go  to  the  African  Colony, 
they  should  be  pernu^ted  to  go,  afld  their  expenses  to  the  port 
of  embarkation  should  be  paid.-'  : 

.  This  will  the  Court,  in  three  brief  paragraphs,  declares  to 
be  vaUd  ;  and  it  puts  its  decision  upon  the  ground,  that  ^'  the 
Act  of  ISIS^  {Prin<:e  8  Big.  466,)  and  those  .\chich  preceded^ 
were  intended  to  pre^^ent  the  emancipation  of  people  of  coler 
in  this  State,. where  their  presence  could  not  fail  to«be  ii^o*. 
riouB  to  the  slave  population. *'•  And  in  aid  .ef  thia  groiuv^. 
the  Court  a^ds,  ^'  ^he  policy  of  our  legislation,  since  1708,  ha« 
certainly  been  unfavorable  to  the  increase  of  slav^es  irithin' 
the. State..  The  C^nstiliHtioikof.that  date,  roundly  prohibits 
the  importation  ef  slfives  into  this  State  from  Africa  or  othei : 
foreign  places,  after  the  first  day  of  October  of  th^^t  year  J'     • 

.  In  the  UQxt  of  tjbe  caseei,  the  decision  is,  in  the  same  brief 
manner,  put  upoii  the  same  grpund. 

In  the  thijrd  of  the  cases,  the  Court  ;jay,  "  owners  can,  in. 
their  lifetime,  earry  er  send  their  slaves  to  the  coast  of  Afirif 
ca,  to  becolonieed,  tjv  elsewhere,  for.  the  purpose  of  &eeii|g 
them."  "We  hold  it  equally  certain,  that  they  can  direol 
the  same  thing  to  be  done  by  their  executors  after  their  deadu 
Foreign  emancipation  neither  conflicts  with  the  letter  or  spirit 
of  our  municipai^egulatioixs  relative  to  this  subject.  On  the 
contiary,  it  is  in  accordance  with  our  declared  policy."  "Do* 
mestic  emancipation"  hewever,  is,  the  Court  says,  againsl- 
"the  settled  and  uniform- policy  of  our  Legislature."  Ani 
the  Court  says  that  both  of  these  dispositions  are  sustained 
bgr  the  Act  of  1817,  which  "  empower^  the  Grovernor  to^anse 
to  be  sold,  all  negroes,  mulattoes  or  persons  of  color,  who  maj 
be  brought  into  this  State  in  violation  of  the  Act  of  the  Uni* 
ted  States,  to  prohibit  the  i^portaticMii  of  slaves  inte  this  ooon- 
try  after  the  first  day  of  January,  1808."  The  third  seetioD 
of  the  Act  providing,  that  "  if,  previons  to  any  sale  of  any 
such  persons  of  color,  the  society  for  the  colonisation  of  free 
persons  of  color  within  the  United  StaUft,  will  onderlake  tj» 
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trail^port  them  to-  AfiicH  or  any  other  foreign   phice  whiok 

they  may  procure  as  a  colony  for  free  persons  of  color,  at>tlto 

8d1c  expense  of  said  Bocietyy  antl  ^hall  liketvise  pay  to  His 

Excellency,  the  Governor,  all  expenses  incurr^fl  by  the  Static 

AiBce  they  hai-^  been  captnced  and  eondcmnc(1 — His  Ekc^K 

Icncy,  the  Governor,  is  authorized  ami  requested  to  nid  Al 

promoting  the  bienevolent  views  of  such  Sodetjf^  irvsneli  wanner 

at  he  may  deem  expedient."  * 

The  decision  in   Cooper  vs,  Blahey^  the  last  of  the  fout 
cases,  is  pat  upon  the  ground,  that  the  qnestioTi  had  already 
l>een  decided  in  the  case  of ^  Vance  vs,  Crawford. 
'   Are  these  decisions  Buflicicnt  to  overthrow  the  argument 
"vrlncb  I  have  advanced?     I  think  not. 

I  admit  that  decisions  are  excellent  evidence  of  the  meaml 

ing  of  a  Statute,  if  the  language  of  the  Statute  give  a  doubtfkt 

sneaning.     But  if  the  language  of  the  Statute  give  a  d^ftr 

meaning,  I  deny  that  it  is  in  the  power  of  one  or  two,  or  any 

number  t>f  decisions,  to  make  the  Statute  give  a  differMt 

meaning.     If  the  Innguago  of  a  Statute  ifl  cleat,  I  deny  IhAt 

a  Court  is  even  at  liberty  to  look  beyond  the  language  for  a 

meaning — to  look,  for  example,  to  what  it  may  deem  the-  «q>t 

tit  and  r^son,  or  as  it* is  more  vaguely  called,  the  poKcy  of 

the  Statute. 

If,  in  such  a  case,  a  Court  is  at  liberty  to  look  beyond^th* 
language  for  a  meaning — if  a  Court  is  aj;  liberty  to  hold  that 
the  Legislature  did  not  mean  what  it  says,  then  it  follows,  f 
insist,  that  what  is  law,  does  not  depend  on  what  the  Legisli^ 
tare  says,  but  on  what  the  Judiciary  says ;  and  this,  it  seens 
te  me,  is  to  make  the  Judiciary  potentially  the  Legislature. 
'If,  therefore,  in  such  a  case,  a  Court  should  go  beyoiid  thl^ 
language  of  the  Statato  for  a  meanings  and  place  its  decidieft 
upon  the  meaning  thence  obtained,  the  decision,  in  my  ojAif- 
ioii,  wsfild  be  eAe  to 'be  utterly  disregarded  in  any  fdture  in- 
tei^Mtation  ef  the.Statate.  «y 

•  Nowy  this^  I  think,  is  just  what  thess  decisions  do.  Ani 
Aa  argament  which  I  have  advanced,'  iit  seems  to  me,  sfcons 
•.    VOL.  Mrmi.-Si  ,.  .  .  *•  V 
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it«,.    Let  us  apply  some  small  part  of  that  argument  to  these 
deobions. 

The  Ac^  of  1801  says  :  ^it  shall  not  be  lawful  for  any 
person  or  pert^pus,  to  manumit/'  &c.  "in  any.  other  manner 
or  form  than  by  an  applicatrion  to  the  LegislaXure  for  that 
purpoBo/' 

Those  decisions  say  it  shall  be  lawful  for  a  person  to  manu- 
mit in  another  manner  than  by  an  application  to  the  Legia- 
lature,  viz :  in  any  manner  at  all,  which  shall  have  the  effect 
to  carry  the  manumitted  slaves  out  of  the  State  to  any  plaoe 
at  which  tliey  may  enjoy  freedom. 

Thcac  decisions,  then,  it  is  evident,  have  to  go  beyond  the 
language  of  thi8  Act,  to  find  a.  meaning  on  which  they  oaa 
place  themselves.  And  what,  is  remarkable  of  thia  Statute^ 
is,  that  beyond  this  language  of  it,  there  is  nothing  to  whicji 
they- can  go  foi:  such  a.  meaning.  This  Statute  is  without  9 
preamble.  The  Act  of  1818,  with  its  preamble,  is  a  si^bee- 
fp^ent  Statute,  as  is,  also,  the  Act  of  1817,  referred  to  in 
Van<ie  t»«.  Crawford. 

3^ho  Act  of  1818,  by  title  and  body  both,  is  only  to  en- 
iB^^rce    and  add  to  this  Act  of  1801. 

These  decisions,  then,  being,  as  it  appears  to  me,  contrary 
te  the  plain  language  of  the  Act  of  1801,  are  not  at  all  It 
be  regarded  in  the  interpretation  of  that  Act. 

l^hen,  as  to  the  A^ct  of  1818,  the  language  of  the  fourth  see- 
iion  i^ :  ^'  all  and  every  will  and  testament,  deed,"  k^^  "  made 
afid  executed  for  the  purpose  of  effecting,  or  endeavoring  tp 
effect^  the  manumission  of  any  slave  or.  slaves, '' &c.  "shall 
l»e,  and  the  same  are  hereby  declared  to  be  utterly  null  t^wi 
void/' &c.  This  language  makes  no  ei^ceptien,  "All  aad 
eyery,;"  there  can  be  no  "will,"  &c.  for  cmamcip^tioD 
vldoh  these  terms  do  not  include. 

•  Y^,  these  decisions  say  that  .any  will  made  fer  the  p«^ 
pose  of  effecting  the  manumission  of  shbves,  is  BOt  ufetedgr 
hnH  and  void,  but  is  good  and  valid,  if  the  manumiseioD  to  be 
efeoted,  be  a  mamimiseion  not  to  be  enjoyed  in  the  State,  ImAia 
some  other  place,  it  makes  uo  difference  what  othet .     And 
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for  a  meaning  to  rest  on,  they  all  ^o,  or  sccni  to  go,  beyond 
these  words  t6  the  preUmhlo;  juhI  one  of  them,  V<nif'e  vs. 
Cruttford^  goes,  also,  to  the  Act  of  1S17. 

Admitting  that  the  decisions'  may,  in  the  case  n?  this  Statute,  * 
go  to  the  preamble  to  hunf  for  a  meaning  by  uhich  to  sup- 
port themselves,  I  say  they  find  none  there.  1  t^ay,  that  in 
the  preamble  is  to  be  found  nothing  inconsistent  ^vith  tlie  uni- 
vehsality  of  the  prohibition  contained  in  the  w<>rds  afr)resAid, 
quoted  from  the  body — nothing  Avhich  is  not  entirely  consist- 
ent with  that  universality — ft>r,  conce<ling  that  the  preamblo 
Dieans  no  more  than  to  prevent  the  increase  of  free  persons 
<^f  color  within  the  State,  yet,  is  it  possible  to  conceive  of  any 
^noreeffectual  way  to^dothat,  than  to  prevent  slaves  from  bo- 
comiujfrec  perscms  at  all — and  that  is  the  way  to  do  it  which, 
"J  these  words,  in  the  body  of  the  Act,  is  prescribed. 

These  decisions,  then,   are,  as  it  appears  to  me,  contrary, 

^Vto  the  clear  language  of  the  Act  of  1818  ;  and  thatlbe-* 

^^g  so,  I  deny  that  they  i^an  receive  any   supi)ort   from   the* 

''^ct  of  1817,  even  if  that  Act  were  such  that  it  could  not  bA 

^^adas  perfectly  consistent  with  the  language  of  the  Act  of 

.^^18;  for  the  Act  of  1818  is,  of  the  two,  the  later  Act. 

And  the  decisions  so  being,  as  it*  appears  to  me,  contrary' 
^^  the  clear  language  of  the  Aut  of  1818,  they  are,  as  I  think, 
^o  be  also  disregarded  in  the  interpretation  oi  that  Act; 

And  this,  to  one  who  entertains  the  opinions,  as  to  the  inter-  ' 
)>retation    and   observance   of  J?tatutes>  which  I   entertain, 
"H^ouid  be  enough  to  sh#w  these  decisions   insufficient  to  pro- 
Vent  this  will  from  falling  before  these  Statutes. 

But  these  decisions  seem,  all,  to  have  been  put  mainly,  if 
iiot  altogether,  upon  the  notion  that  there  is  a  sort  of  under- 
stood "  policy'*  of  the  State  which  sanctions  such  decisiohs  ; 
and,  therefore,  it  will  be  no  more  than  respectful  to  the  de- 
xsisions  that  I  briefly  notice  this  notion ;  though,  in  doing  eo, 
I  may  have  to  pass  into  a  region  which  I  deem  entirely  exte- 
rior to  the  cese — the  region  of  policy. 

Whdt,  then^  sore  the  decisions?  '  The  first  of  them  is,  that 
•a  wni  which  permits  slaves  to  goto  the  '^African  Colony, "" 


164  SUPREME  COURT  OF  GEORGIA. 

Adams,  guardian,  kc.  r<9.  ^ass,  eiecutor,  kc, 

is  valid  ;  the  second  is,  that  a  will  wliich  directs  slaves,  m 
case  tbcy  could  not  be  freed  by  the  Legislature,  to  be  sent 
"  where*  it  can  be  done,  out  of  the  State,'*  is  valid  ;  the  third 
ts,  that  a  vrill  ^Yhich  ;;:vcs  slaves  to  the  Colonization  Society 
"  for  the  purpose  of  being  sent  to  Liberia,"  is  valid  ;  andtbe 
third  is,  that  a  >vill  which  directs  the  executor  to  '•  take  a  slave 
to  his  residence  in  Kentucky,  and  as  soon  as  she  can  be 
manjimitted  by  tlie  laws  of  said  StatQ,  to  have  it  done  ;  bat 
shpuld  the  laws  of  Kentucky  be  adverse  to  manuaaission/' 
then  to  take  the  slave  to  sojnc  ot^er  State,  where  she  might 
"become  free.'* 

These  are  the  decisions,  and  they  seem  to  be  characterized 
by  a  kind  of  growth :  the  first,  sanctioning  an  act  of  manu- 
mission, by  which  the  freedom  given  is  to  be  enjoyed  in  the 
"  African  Colony"  ;  the  last,  an  act  of  manumission,  by 
which  the  freedom  given  is,  if  possible,  to  be  enjoyed  in  Ken- 
tucky, a  slave  State  of  thi»  Union.  If,  in  this  last  case,  the 
will  had  said  South  Carolina  or  A^bama,,  instead  of  Ken- 
tucky, it  is  plain  that  it  would  have  been  sustained  by  the 
principle  of  this  decision.  This  last  decision  then,  in  princi- 
ple, amounts  to  saying,  that  if  all  the  men  in  Augusta  should, 
by  wills,  manumit  their  slaves  and  direct  them  to  be  earned 
lioross  the  river,  four  hundred  yards,  into  Hamburg,  the  laih 
would  be  valid  unless  there  should  be  something  in  the  laws 
of  South  Carolina  to  make  the  wills  invalid. 

Now  I  must  sajr,  that  decisions  of  this  import  are  not  saat^ 
tioned  by  any  policy  of  the  State  with  w^ich  I  am  acquainted* 

What  is  policy — the  policy  of  a  State  ?  arfd  where  is  to  be 
found  the  evidence  of  such  policy?  1  suppose  that  the  poli- 
cy of  a  State,  on  any  subject,  is  the  general  inclination  of  the 
State  on  that  subject,  and  that  the  evidence  of  what^that  in* 
<;Iination  is,  we  are  to  seek  for  in  the  laws  and  Acts  of  tht 
State,  taken  as  a  whole,  on  that  subject. 

^  What  policy,  then,  do  the  laws  and  Acts  of  this  State  show 
to  be  the  State's  in  reference  to  emancipation?  The  eafjiest 
Act  on  the  subject,  that  of  1801,  makes,  as  we  hav^  seCHOt 
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every  form  ofimanamission,  except  that  fouDded  on  an  appli- 
cation to  the  Legislature,  unlawful. 

The  Act  of  1818  does  the  same  thing.  It  is  true,  that  this 
Act,  in  its  preamble,  recites  that  sound  policj,  considered  in 
reference  to  the  free  citizens  of  this  State,  and  the  exercise 
of  humanity  towards  the  slave  population  within  the  same,  re- 
quires that  the  number  of  free  persons  within  the  State  should 
not  be  increased  by  manumission,  or  by  the  admission  of  such 
persons  from  other  States  to  reside  therein.  But  if  a  manu* 
mission  that  retained  the  manumitted  within  the  St^te, 
^ould  be  bad  for  the  free  citizens,  and  bad  for  the*slave  popi 
illation,  a  manumission  that  sent  the  manumitted  into  a  neigh- 
TM)ring  State,  or  even  into  a  distant  country,  would  be  also 
T)ad  for  both,  but  bad  in  a  less  degree.  If  the  former  sort  of 
manumission  would  be  calculated  to  produce  among  the  slave 
population  discontent,  to  be  follow^ed,  on  their  part,  by  insubor- 
dination, massacre  of  free  citizens,  insurrection,  and  on  the 
part  of  the  free  citizens,  by  a  war  bf  repression,  with  its  se- 
quel of  punishments,  and  mt^asures  of  precaution  against  the 
happening  of  such  occurrences  again,  the  latter  sort  of  manu- 
mission would  be  calculated  to  produce  the  same  things,  but 
only,  perhaps,  a  little  lesj  calculated  to  do  so.  Thcv  gtedX 
generic  fact,  freedom,  would  be  common  to  both  sorts,  and 
it  is  this,  that  rising  like  a  lone  mountain,  to  be  seen  by  all 
eyes  far  and  near,  would  be  the  chief  disturber  of  the  un- 
hianimiitted  slaves.  That  this  manumission  was  of  the  kind 
to  be  enjoyed  in  some  other  State  of  this  Union,  or  even 
in  some  foreign  country,  rilther  than  in  this  State,  might  per- 
haps make  the  manumission  the  more  potent  as  a  disturber, 
upon  the  principle,  that  *^  it  is  distance  that  lends  enchant- 
ment to  the  view."  In  manumission,  in  which  the  manuma- 
ted  remained  in  the  State,  the  facilities  for  communication 
and  combination  between  the  manumitted  and  the  unmanu- 
mitted,  would,  it  is  true,  be  greater  than  they  would  in  tfie 
manumission,  in  which  the  manumitted  wore  sent  abroad. 
And  this  is  the  main,  if  ^ot  the  only  difference,  between  the' 
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two  kinds.     But  in  the  latter  kind,  these  facilities  would,  at 
this  day,  be  very  great. 

The  reason,  then,  why  the  preamble  of  the  Act  declares  it 
to'be  against  soi^d  policy,  that  slaves  should  be  manumitted, 
to  enjoy  their  freedom  within  the  State,  exists,  in  a  great  de- 
gree, to  make  it  against  sound  policy,  that  slayes  should  be 
manumitted  to  enjoy  their  freedom  out  of  the  State. 

And  to  the  aid  of  this  condemnation  of  this  latter  kind 
of  manumission,  afforded  by  the  reason  of  the  preamble, 
comes  the  body  of  the  Act,  with  its  sweeping  clause,  and  says 
that  ''all  amd  every  will,**  &c.  for  the  purposes  of  maaumis- 
«ion,  shall  be  void. 

And  this  being  so,  there  is  nothing,  as  I  think,  in  this  pre-: 
»mble  of  the  Act  of  1818,  to  show  it  the  policy  of  Georgia 
to  tolerate  emancipation,  which  is  to  be  enjoyed  abroad. 

These  two  Acts  then— the  Act  of  1801  and  that  of  1818,^ 
condemn  every  species  of  emancipation  except  one :  that 
founded  on  an  application  to  the  Legislature.  And  they  are 
the  great,  ieading  .Acts  on  the  subject.  They,  therefore,  are 
the  Acts  to  which,  if  to  any,  we  are  to  go,  to  find  out  what 
is  the  policy  of  the  State,  as  to  emancipation. 

These  Acts,  then,  testify  that  every  sort  of  emancipation  is 
forbidden  by  the  policy  of  the  State. 

There  is  another  Act  of  the  State,  which  bears  high  wit- 
ness against  the.  sort  of  emancipation  that  is  to  be  enjoyed  in 
the  free  States.  The  action  of  the  State  Convention  of 
1850,  shows  the  State  to  feel  a  deep  solicitude  in  the  recov- 
ery of  fugitive  slaves,  and  especially,  in  the  execution  of 
the  *'  fugitive  slave  law."  But  every  manumitted  slave  that 
may  be  sent  from  the  State  to  a  free  State,  will  make,  more 
difficult  the  recovery  of  such  slaves,  and  the  execution  of  that 
law.  It  is  notorious,  that  the  free  negroes  of  the  free  States . 
take  a  most  active  and  efficient  part  in  the  scenes  of  violence 
and  frequently  of  bloodshed,  which  attend  attempts  to  rcr 
cover  fugitive  sUves.  Is  it  the  policy  of  the^  State  to  make, 
the  recovery  of  fugitive  slaves,  in  the  future,  more  difficult 
than  it  is  at  present  ? 
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There  arc  acts  from  which  it  is  to  be  inferred,  that  eman* 
cipation,  whether  to  be  enjoyed  at  home  or  abioad,  is  not 
according  to  the  policy  of  Georgia.     There  is  no  Act  whlcji 
I  know  of,  that  authorizes  the  inference,  that  emancipation, 
to  be  enjoyed  abroad,  is  according  to  the  policy  of  the  State- 
The  Act  of  1817,  which  is  cited  in  Vance  vs.  Orawfordj  as 
authorizing  this  inference,  docs  not,  in  my  opinion,  %t  all  au- 
thorize it.     The  Act  authorizes  and  requests  the  Governor  to 
aid  the  Colonization  Society  in  sending  the  Africans  back  to 
'*  Africa  or  any  other /orei^n  place  which"  the  Society  might 
**  procure  as  a  colony  for  free  persons  of  color  ;*'  it  does  not 
authorize  or  request  him  to  aid  in  sending  them  to  Indiana  or 
Illinois,  or  to  any  other  State  of  this  Union.     And  these  Af- 
ricans— what,  under  the  Act  of  Congress,  was  their  tru^  con- 
dition, was  a  Texed  question.     One  thing  is  certain,  thoir 
condition  was  such  as  to  make  it  a  perplexing  matter  to  the 
State  what  to  do  in  reference  to  them.     {Daw.  Com.  Res.  5, 
41,  56,  65.    Acts^  810.)    The  leading  idea,  too,  in  the  AQt 
is,  that  the  Africans  were  to  be  sold  by  the  Govef ner  into 
Mtavery.     I  submit  that  no  evidence  of  one  policy  or  another, 
in  regard  to  the  question  of  emancipating  native  slaves,  is  to 
be  drawn  from  this  Act. 

There  remain  the  several  Acts  of  the  State  .on  the  subject 
of  the  traffic  in  slaves  between  this  State  and  the  other  slave 
States.  This  traffic  has  sometimies  been  forbidden,  sometimes 
permitted.  But  although  the  traffic  has  at  times  been  forbid- 
den, and  is  now  forbidden,  the  introduction  of  slaves  from 
tho  slave  States  into  this,  by  citizens  of  this  State,  dOr  by 
immigrants  into  this  State,  for  use  and  not  for  sale,  has,  I 
believe,  never  been  prohibited. 

But  aurely  it  is  putting  a  degree  of  violepce  on  these  Acts, 
to  make  them  hear  witness  in  favor  of  the  existence  of  a  polr 
icy  on  the  part  of  the  State,  to  sanction  any  sort  of  emancipa- 
tion. The  most  that  can  be  said  of  any  of  these  Acts,  even 
the  prohibitory  ones,  is,  that  they  are  not  evidence  of  a  policy 
Aiat  woald  inereoMe  the  number .  of  slaves  within  the  State^ 
It  eiirtainly  cannot  be  laid  of  any  of  them,  thai  it  is  evidenoe  of 
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a  policy  that  would  diminish  the  number  of  slaves  alreadj^ 
within  the  State.  But  these  Acts,  as  I  conceive,  were  tHt 
result  of  mingled  motives,  but  of  which  none  was  a  motive  of 
abolition.  I'he  main  reason  for  their  enactment  was,  I  thini, 
a  fear  that  this  traflSc,  if  permitted,  woiild  in  the  end,  empty 
the  more  northern  of  the  -slave  States  of  thpir  slaves,  and 
thus  convert  those  States  from  friends  and  allies,  into  ene- 
mies and  assailants.  The  chief  reason  was,  I  think,  not  at  all 
to  promote  abolition  in  this  State,  but  to  prevent  abolition  in 
other  States.  Another  reason  was,  no  doubt,  a  disposition  to 
keep  the  propwtbn  of  the  free  population  to  the  slave  frem 
being  materially  changed.  And  avarice,  probably,  had  some 
degree  of  influence — ^the  avdrice  of  the  slaveholders  already 
in  the  State,  the  value  of  whose  slaves  would  be  diminished^ 
kR  the  supply  from  abroad  should  be  increased. 

And,  doubtless,  it  wa»  reasons  of  this  kind,  and  perli^if 
others,  which  caused  the  State  to  insert  in  its  Constitution  a 
section  prohibiting  the  importation  of  slaves  from  Africa  and 
other  foreign  places,  but  permitting  the  importation  from  the 
other  slave  States. 

I  deny,  however,  that  from  this  section  of  the  Constitution 
or  from  any  Act  of  the  State  or  of  the  State  Legislature,  any 
inference,  whatever,  is  to  be  drawn  in  support  of  the  proposi- 
tion, that  the  Statie  has  ever  favored  or  sanctioned  a  policy  <»f 
emancipation  or  abolition  of  any  sort.  I  maintain  that  no 
Act  of  the  State  furnishes  evidence  of  a  wish  that  the  numbw 
of  slaves  in  the  State  should,  in  any  mode,  be  diminished; 
and  that  the  very  most  that  can  be  drawn  from  any  Act  <Mr 
Acts  of  the  State,  is,  that  the  State  did  not  wish  the  number 
of  slaves  increased. 

I  have  thus  gpne  to  all  the  sources  known  to  me,  firom 
Hrhich  evidence  of  what  is  the  "  policy"  of  the  State  on  tbe 
subject  of  emancipation  could  be  obtained.  And  the  resrik^ 
I  think,  is,  first,  as  I  have  just  stated  it,  vis  :  that  there  %Xt 
ists  no  evidence  going  to  show  a  policy  on  the  part  of  tte 
State  in  favor  of  any  mode  of  diminishing  the  namber  ef 
leaves  within  the  Sbkate.    Secondly,  that  there  does  exist  tut- 
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ci^Bcr  of  the  tiiott  dociflivo  kiiuJ-^— evitiotu'ij  c<»i%hii>ting  m  Ihf 
plainest  decbratioBb  of  the  Lo(^slul(;nv-;j^(»mg  to  bho^  apaW 
ioj  on  the  part  of  the  S<tte,  hestile  to  every  ft{»eeies  o4*  eBM%« 
<^i^tMn  ■  vhatevor. 

Concluding  this  part  of  tilt  Mibfoet,  1  luay  say  that,  in«)^ 
opj/iion,  what  i»  the  policy  or  most  general  view  (»f  fhe  State,  onr 
"die  suKject  of  emancipation,  in  to  be  gathered  ivoiu  the  ear- 
He8t  Act  on  the  subject :  the  Act  of  ISOI,  in  which  si  eiNtys 
'^  liat  it  shall  "not  be  lawful"  to  manumit,  ''in  any  other 
:zziann<'r  or  form  than  />;/  an  a) f plication  to  the  L('tji»Iathre  for 
"fcliat  purpose.*'  In  this  declaration,  standing  in  furre  to  thij» 
^Say,  I  think  I  see^a  dispo^ikioM  on  the  part  of  tie  St9^ 
^^  mike  evcrg  intftanet  ^f  emancipation,,  hciifiTer  $miiiUy  a 
^^  uestio/i  of  State.  This,  I  think,  is,  and  ha.^  ever  hern,  the 
*  ^policy'  of  the  State. 

The  result,  then,  is,  that  I  find  nothing  in  these  JecisiowJ 

^o  shake  my  confidence  hi  the  con6lusionH  to  which  I  had  came 

Xn  my  argument,  niadc  before   taking  up  the  ^decisions  f(|t 

^^onsideratbH.     That  argumemt  *«•,  Kt<  I  tlnaight,  and   aH  I 

^hink,  supported  by  the  plain  language  and  the  evident  mean- 

iag  of  two  Statutes ;  and  if  it  w«k,  it  ought  to  prevail,  I  fcel 

confident,  over  any  number  of  judicial  decisions.     It   sei*tM 

Xo  me  that  if,  in  the  face  of  the  Act  of  1801,  which  says  that 

tha  fliare  owner  »hall  manamit  in  no  other  traV  than  on-^bj 

an  applieatioD  tothe  Lepslattire ;  we   can   hold   that   iSmA 

owner  may  Vet  do  it  in  any  other  Aay,  proviited  only  he  senAs 

the  slaves  manumitted  out  of  the  State;  sD  anxious  are  wS 

to  get  rid  of  slavery,  we  can,  in  the  fwce  of  the  Constilatior} 

which  eayS  that  the  Legislatuto  shall  hnve  no  potrer  to  pasa 

laws  for  the  emancipation  of  slaves  in  any  'other  way   thai 

one,  vit.:  b^  conaeni  of  th<>  owner,  equally  as  irell  hold  ikM 

the  Legislature  has,  notwithstaading,  power  to  pass  lawd  fef 

gmeral  emancipation  in  any  way  tt  pleases,  with   or  withbA 

Uia  conaent  nf  ownert,  provided  only  it  seoda  away  the  slav^ 

mamiinitted.     If  it  it  the  policy  of  the  Stale  to  be  riSd'cif 

alavery,  previ^td  it  can  abb  be  rid  of  the  elavoi  ;  and  if  ffcU 
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JpiKoy  is  80  potent  ag  te  pormit  the  eiliaen  to  disregard  tiie 
words  of  a  Statute,  ih»  it  not  potent  enough  te  permit  the^Le- 
§M»turc  to  disregard  the  wordf  of  thro  coMstitution  ? 

1  dissent  from  the  judgment   of  the    Court  in   lh«M  twa 
'^ites;     I  think  the  \fi\\  wm  void. 


Jlir.  16. — John  McKknny  and  otherd^  pkintiffe  in  ecror,*iff. 
-  PleasaxtM.  Comptoi^,  Surveyor  Getieral,  Jcc.  defendHat 
Sn  elTor. 

ri.}  The  ^ct^of  2ist  of  Deccvibcr^  18413,  limiting  the  tine  iih  which  fcants 
ih^ttld  be  tal^en  out  for  lands  drawn  by  orphans,  A;c^  in  the  land  and  gold 

Aotbtrj  of  1833,  is  not  unconstitutibnal. 
ff^  The  time  fropi 'which  the  limitnUon  of  twenty-one  ycart  shaU*com]iicn6t 

*  i%  run,  is  the  date  of  the  dra\sing^  and  not  the  dotfe  of  th»  Ibtteiy, 

MartdamH9j  ivi  Baldwin  Superior  Court. '  Decided  by  Ju^ge 
Baroeman,  February  Term,  185&. 

,  The  petition  ^or  mandamt^  in  this  casse,  alleged  that  4he 
petitioners  weire  the  orphans  of  William  Bowen ;  and  as  Buoh) 
Ipad  drawn  in  tlie  lottery  of  1882-'3,  Lot  No.  141, 17th  Dint. 
!l44  Sect-  of  originally  Cherokee,  now  Union  County;  that 
aaid  lottery  closed  in  July,  1833,  before  which  time  the  pe- 
titioners l^d  removed  to  the  State  of  Mississippi,  where  they 
luive  ^nce  r^id^d ;  that  on  Ist  April,  1854,  they  complied 
nilh  alt  the  prerequisites  of  the  Act  and  applied  to  the  Sur* 
foyor  General  for  a  plat  and  ^rant,  which  h6  refused  loisanet 
^  m(mdounu9  fmitQ  the  Surveyor  General  was  granted.  In 
ftiiirn  thereto,  |^.  adi|i]tte4  the  facte  as  alleged  in  rttie  peti* 
titmi  cind  addod^  that  to  the  best  of  his  infortdSatioi^^the  f^ 
Rimers  drew  ^aid  lot, on  28(1  N^yember,  1682|  Imore  tjbaii  Jl 
years  before*  their  application  for  a  graht  in  April,  1854 ; 
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1^4hat  wder.lho  Act  of  1640,  they  had  ther©»>y  forfeited 
^.l^eir  rigkts. 

On  hearing  the  return,  the  Court  below  refused  a  maniHn^ 
m^^  absolate,  alid  this  is  the  error  ^assigned. 

H.  Cobb;  Rockwell;  Kknax^  for  plaintiffs  in  enror. 
McEi>iLEV,  for  defjpndanfin  error. 

By  the  (70ii/^.*T«S7\iBNiis$  J.  delivering  the  opinion. 

• 

[1.}  It  is  first  argued*  £or  tke  plaijrtiff  in  error^  that  Xhm 

Act  of  1843,  limiting  the  time  during  which  orphans,  &o.  aay 

t«ke  out  grants  Cor  lands  dr;iwn  in  the  ksd  and  gold  lottery 

of  1832,  to  twenty-one  yoai-s  from  the  drawing,  was  unconstt. 

tntioD3>l9  becauso  it  in4>aircd  the  obligalions  of  the  ooBtraet, 

into  which  the  State  entered  with  the  fortunate  drawer,  wheir 

it  passed  th<  Act  of  1830  authorizing  this  lottery ;  ia  w^ich 

A(Ot  there  was  no  iucli  limitation. 

The  error  of  this  position  lies  in  the  assumption,  that  thtr 
Act  of  1830  was  in  the  nsiture  of  a  contract  with  the  drawer* 
It  .aathorisMd  the  lottery  upwR  tl^e  terms  prescvibed,  and  ad^ 
mitted  the  citizens  pf  the  State,  upp^  thos<>  tonus,  j^  tak# 
dunces  ii^  the  samc^     Whem  any-such  chance  resultsd  in  a 
prixei  the  drawing«(as  this  Court  has  said  in  the  cabo  of  Win-  • 
t$r  M.  Jone%y  10.  Q-co,  190,)  did  not  vest  the  title.    It  simply 
clothed  the  dra^rer  with  the  pre-emption  right,  as  it  were,  of 
taking  the  land  at  the  price  of  tlic  grant.  Such  provision,  too, 
waa  gratoitousi  on  the  part  of  the  States     And  it  would  be  ex-. 
truoely  anreasonable,  under  these  circumstances,,  to  hold  tha£ 
the  State  was  bound,  by  contract^  to  recognise  this  pne-tmf^ 
tiom  right  forever,  although. the  drawer  manifested  no  iaten- 
tion  ever  to  upply  for  the  grant  of  to  take  possession  of  tha 
land.     It  ifas  but  jUst,  therefore,  that  the  Legislature  should' 
fif  the  term  of  twenty-one  years  from  the  date  of  the  draw-  * 
ing,  m  the  period  in  which  the  <ih:awer,  if  an  orf^an,  would 
liave  ample  time  to  seeure  a  gri^nt ;  mid  al  the  end  of  wjiieh, 
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if  apfylicatroa  was  not  made  for  sikIi  gratt,  i^  migkt  b%  safel) 
assumed  that  all  intention  of  applying  for  the  same  was  absfr 
doiMd. 

This  opinion  is  not  in  conflict  with  the  case  of  WitUer  vt. 
Jones,  There  the  lot  had  been  purchased  at  a  sale  of  frac- 
tional lots,  authorized  by  Act  of  the  Legislature,  for  a  con- 
sideration, to- wit:  the  sum  of  $1550  had  been  paid,  in  full, 
to  the  State,  for  the  same  ;  and'the  Court  held  that  the  Leg- 
islature could  not  aftcrwanls  forfeit  the  grant  because  it  waa 
not  applied  for  in  tlie  tima  prescribed  by  the  Act  of  18^. 
This  C.)urt,  in  that  case,  in  elFect,  recognize  the  distinction 
tl^weea  tke  circumstances  of  that  case  arid  such  a  case  as  that 
now  before  us. 

[2.}  The  next  questimi  for  our  consideration  is,  whetbei 
tke  limiiiation  in  this  case  shall  run  from  the  day  on  whksb 
the  lot  was  drawn ;  tkikfis  to  say,  from  the  drOfnng^  of  the  M, 
or  from  the  ctoae  «/  the  lofttery  ? 

:  Tke  language  of  tlte  Act^f  1843  is,  that  the  operation  of  the 
Aot  shall  not  apply  to  orphans  "  until  twenty-one  years  shall 
kwve  expired  after  the  drawing  of  such  orphaii  or  orphanSj' 
,^$.  '  Not  the  drawing  of  the  loftertf^  The  limitation  of  th€ 
Aot  of  1830,  upon  the  issning  of  a  grant  to  a  fortunate  draw- 
.er,  oth^than  an  m-phan,.  ftc  was,  that  he  should  ''take  oW 
his  graft  within  five  years  from  tke  date  of- said  draw.''  Ii 
the  Act  of  1864j  referring  to  this  subject,  the  words  are  also^ 
^^all  lands  drawn  by  orpbaa  or  orphans,  i^nd  not  granted 
within  twenty-one* years  after  the  dtawing^''  ^e. 

On  the  whole,  w^  think  it  qnite  clear,  that  the  Legislatim 
had  in  view  tho  day  on  whioh  the  land  was  drawn,  and  floi 
the  close  of  tke  lottery,  asthc  period  from  Which  the  Iimitaa 
Ikm  shomld  commence  its  operation. 

We  are  liot  insensible  to  tKe  practical  difficulties  whioh  maj 
lie  in  the  way  of  showing,  by  proper  proof,  the  date  of  each 
"draw."  And  this  certainly  aflFords  a  plausible  argument, 
that  the  close  of  the  Jottery,  when  the  returns  were  made  h^ 
the  commis|^ners,  should  tiaye  been  made  the  time  from 
whioh  the  llimtation  4BhoQld, begiQ  to  ran.  .    • 
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Bat  we  regurd  the  languftge  of  the  Legislatnre  as  »o  pkia- 
H^  expresfiing  a  iKflbrent  inMitioii,  that  we  must  dcoide  fo*- 
^rordingly,  and  leaviD  the  matter  atid  method  of  proof  to  these 
^^erhoee  intereate  are  invetvcd,  and  to  those  whose  duty  it  is  to 
.^3ulininister  the  law  in  the  issuing  of  grants ;  simpiy  adding, 
^fchat  the  proof  should^  of  eoarsCy  be  such  as  is  consistent  with 
^£he  rules  of  evidence  and  principles  of  justice. 

Let  the  judgme^  be  affirmed.  .  *  % 


I^o.  17. — The  IiESSEk^of  Wm.  GBiFymi  and  others,  plain-* 

^iiSFs  in  error,,  w.  John'G.  Bright;  defendant  in  error. 

•■  ■       •  •  .      • 

[1.]  A  grant  of  letters  of  admiuistratioa  may  be  impeached  by  extraneous 
CTHlence,  showibg  the  Court  of  Ordinary,  Vliicii  nfade  the  grant!  tor  hmye 
4uul  iM^KYr  to'make  It.  -      -' 

I 

EJieetment,  in  Oglethorpe  Superiot*  Ceiirt.    .Tried' befirfytf 
-Judge- Anbiikw»,  Appii  Term,  18dd.  ^ 

*  Thia  was  an  action  by  the'  hoivs  of  George  •  Griffith,  sigaiastr 
John  G^  Wright,  for  a*par#^ofa  tracH  of  laud  divided  by  the 
<xniHty  line,  between  4fae  Oootities  of  Ogletliot*pe  and  Taliafer- 
ro, and*  apon  whieh  tl*aetr  of  land  George  .Griffith  lired  prior 
to  hia  dscakth.  The  deioitdant  set  up  title  under  a  aalc  by/>ne. 
Glean,  as  the  administrator  of  George  Griffith.  The  Icttera 
of  adminntratioa  wer^  gvaatad  by  the  Onlinaty  of  Taliafer- 
rO'Oonnty,  and  did  tiei  Veeitc-tiiat  Griffith  resided  ia  that 
county  at  the  time  o€  his  dea4i.  .  Qounsel  for  the  hoira  4i 
Griffith  proposed  to  proye,  that  -by  an  aocnrate  survey  of  the* 
county  line,  and  by  other  evidence,  that  the  residence  of 
George  Griffith,  at  the  tifaie  of 'liis  death,  was  im  Oglethorpe 
County;  and  hence,  that  th6  Ordinary  Court  <tf  Taliaferro 
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7-^1 ' ■  '• ' ' 

Gwmi^  had  xko  jocisdiction ;  and  the  leitcrs  of  cMbaim^tratiDn 
granted  Were  therefore  void.  Tk%  Court  tef used  to  i^oat  th^ 
evidence,  on  the  ground  thai  the  iettow  c^uld  not  be  IhuA^at- 
tackcd,  coUatopalljT)  in  this  oaso.     This  ia  the  error  aaaigned* 

Rbesk  ;  TooMBS),  for  plaintifa  in  error. 

Irvin  &  Barnett,  for  defendant  in  errot;.     .    ' 

Bf/  the  OouH. — Bknning,  J.  delivering  the  opinion. 

[1.]  The  fourth  section  of  th%  Act  cdT  1889,  'Ho  make  it  the 
duty  of  the  Clerks  of  the  Court  of  Ordinary**  to  preserve  evi- 
dence, &c.  is  in  the  fallowing  words:  ^'  Sec.  IV.  In  all  cases 
hereafter,  letters,  of  administration  shall  only  be  granted  by 
tlie  Court  of  Ordinary  of  the  Qouniy  where  th^  deceased  re- 
sided at  the  time  of  his  death,*  if  a  resident  of  this  State."  * 

Under  this  section,  the  Court  of  Ordinary  of  the  county  in 
which. GK^orgc  Griffith. r^ded  ai  ihc^  time  of  his  death,  w^ 
the  only  Court  of  Ordinary  in  the  State  which  «had  pewer  to 
grant  letters  of  administration  on  his  estate.  If,  thereforCi 
Tijioferro  was  not  AbX  eoonty,  .the  Conrt  of  Qnliaary  tf  W- 
iaferro  J|U  no  power  to  grant  the  letters  of  admioistratioB  en 
his  estall^  which  it  did  grant ;  and  the  grant  of  such  letters 
iNui  ^a  mere  nidlity/'  {Toums^  Qov.  «••  Springs  and  ^dkerw^ 
Si  Go.  180.    Bwerlf  ^  McBride  fm^  Murhe^  d^,  4A(k) 

•Was  it  the  right  of  the  plaintHb  te  show,  by  such  evidenee 
as  that  which  thoy  offered,  that  Qeorge  Griffith,  at*the  time  ol 
his  death,  did  not  reside  in  the  Ooonty  of  Taliaferro,  but  did 
reside  in  the  Ceonty  of  Oglettaoiy e?    This  is  the  question. 

The  evi^nee  offered  by  the  plaistiffS|  consisted  not  in  the 
mMy  recitals  or  prodeodinga  ef  the  XSonrt  of  Ordinary  of  Tal- 
iaferro, but  in  ether  things.  Nothing  appeared  on  the  face  ot 
any  of  the  acts,  recitak  or  pv^oeedings  of  that  Conrt  to  ohov 
where  Griffith  resided. 

^ow,  if  a  want  of  jurisdiction  iathe  Court  is  disclosed  hj 
soneUuDg  which  is  ;>pparent  oH  tbefao6  of  the  cause,  tfaereip 
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no  diapirte,  I  bclieTe,  but  tliai  any  body  may,  eolhtterally  or 
<»thenri8c,  if  need  be,  avail  biEMelf  of  tbut  somothiBg,  to  fatfre 
-the  jiidgioent  readered  n  the  c^uie  cotisidered  a  nuHity^ 
Ca9e  of  Hi^  MarB/uOBea,  {10  Ooke^  168.)  In  auth  a  emt 
a  prohibition  iroaH  go,  cy«B  after  judgment.     (CWn,  Ltg. 

But  when  tMo  want  of  jurisdiotion  if  noi  so  diacloaod^ 
irheiber  that  which  womid  disclose  it  may,  in  some  proceeding 
ftot  b^gui  lor  the  special  pnrpose  of  annuJUng  the  judgibent, 
he  «hown  by  extraneous  evidenoe,  is  a  qa^ition  about  whioh 
there  is  less  of  certainty. 

One  «f  the  two  answers  t#  the  Houae-ef  Lords,  given  by  the 
Judges  im  the  1>nchesS  of  Kingston's  case,  was  ^  that  a  sm- 
tonce  m  the  Spirihiail  Cotirt  against  %  mdrriage,  fn  »  soil  of 
jactitation  of  marriage,  is-  not  eoAchBive  evidence,  so  aa  W- 
slop  the  Counsel  fn*  the  Grown  from  provir^;  the  taairiage)  in 
an  indiotmrnt  ibv  poIygiimy»*'  The  Aiatn  reason  whieh  m 
^ven  for  this  answer  is,  that  **the  parties  nre- not  the  name." 
(2  Shnith'9  Lead.  Ca$e9,  482,  428«)  This  reason  is  sttfficiislit 
to  sanction  thtf  prQ}>osition,  that  judgments  in  the  Spiritual 
Courts  are  conoktsive  upo«'none  except  the  parties  und  t)mr 
privies ;  and  therefore,  that  such  jwOgments  may,  by  all  Mhet 
persons,  be  attacked,  and  that  vrith  extraneous  -^n(||^9  Mt 
merely  on  the  ground  of  a  wilnt  of  jut*kdietk>n  in  tno  Couft 
to  render  them,  but  on  any  other  grotind  which  mny  show 
that  they  should  never  have  been  i*cndered.  Whether,  how- 
ever, a  proposition  gwng.  this  length  would  not  be  going  too 
fa^,  may  admit  of  a  doubt.  I  question;. myself,  \^4iether  duch 
a  proposition  would  be  going  farther  than  would  be  warrant- 
ed by  the  case  of  Broton  and  another  V9,  Wright y  (5  Qa.  M. 
29.)  But  that  anything  Svhich  would  show  a  want  of  juris- 
diction in  such  Courts  may  be  proved  by  extraneous  evidence, 
is  a  proposition  that  seems  to  pass  unquestioned.  In  Alien 
V9.  Dundasy  (8  2>.  ^  JE.  180,)  Bullcr,  J.  says,  "  secondly, 
the  probate  is  conclusive  till  it  be  repealed  ;  and  no  Court  of 
Common  Law  can  admit  evidence  to  impeach  it.  Then,  this 
case  was  compared  to  a  probate  of  a  supposed  will  of  a  living 
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person;  biK  in  such  a  case,  tke  E^clesia^tPsa}  Court  hmve  no> 
jmrisdictioft,  and  tbepi-obate  oan.liave  no  effect."  "  The  dis- 
tinction in  thiB  irefipect,  is  thi8 :  if  they  have  jurisdiction,  their 
sentence^  m  lobg  as  it  siamls  tmrepoaled,  shall  avidl  'm  all 
qjfcher  plaoes ;  but  where  they  haxo  no  jurisdiction,  tb^r  whok 
proceedings  are  a  nullity.'*  And  accordingly,  this  is  'hid 
dovH  as  the  general  doctrine  by  Smith,  in  his  notes  to'the 
Duchess  of  Kingston's- case.     {2 -^mith'^  Lead.  Va9.A4(k} 

This  same  doctvine  !»  true^  alse-,  of  foreign  jndgmento  and' 
judgments  rendered  iit  the  British  Colonies,  and  in  Ireland  and 
in  Scotland.     {LI  442-3.) 

The  Courts  of  Ordinwy  oc^jupy,  in  Georgia,  the  place 
which,  in  Bngland,  is.oeo^pied  by  the  Spiritual  Couvts.  Th^ 
law,  -therefore,  applioabia  i;o  tiiQ  hitter,  hii»,  in  gew^al,  -been 
ade|>ted  bf  the  StatO  fov  the  former. 

It  foUovw,  tber^re,  Jth«t  a  judgment  of  the  Court  of  O- 
dimury  granting  adisiiHsCration,  may  bo  impoaehed  by  ex- 
traneous evidence^  shewing  Ae  ease  to  Jiaro  beoa  such  that 
de  Court  had  «o  power  to  grant  the  administration. 
0  If  .tl»8  he  so,  the  e^ridence  wfaioh  was  rejected  in  this 
ease  should  have  been  admitted^  for  the  evidence  was  suck 
as  would  have  gon^ io  shotv^  that  the  man  (Griffithyon  whese 
estate  Ai^idminisU'atioA  bad  been  granted,  was.  not,  at  the 
time  orI»  death,  a  citisen  or  resident  of  the  County  of  Talisr 
ferro,  the  Court  of  Ordinary  of  wl|ich  eo«nty  bad  granted 
the  administration,  butoftheCounty  of  Oglethorpe.  And^* 
this  had  beeuproted,  then,  according  to  the  Statute^  aforesaid^ 
that  would  have  b^en  proved  which  would  have  shown  the 
Court  to  have  been  without  power  to  mako  the  grant  of  tht 
administration. 

We  think,  therefore,  that  a  new  trial  ought  to  be  had. 
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I?o.  18. — Yorxo  L.  G.  Harris  and  others,  executors  of  S- 
W.  Allen,  deceased,  plaintiffs  in  error,  vs.  Jane  L.  Al- 
len, defendant  in  error. 

[1.]  Interest  can  be  charged  on  advanQeroents,  only  from  the  time  they  arer 
bnmfht  into  hotchpot. 

In  Equity,  in  Elbert  Superior  Court.     Decision  by  Judge 
A1DRBW8,  at  March  Term,  1856. 

The  bill  of  exceptions  and  record  in  this  case  make  but  a 
angle  question.  The  testator,  Singleton  W.  Allen,  directed 
A^t  his  estate  should  be  distributed  according  to  the  Statute 
of  Distributions.  He  had,  during  his  life-time,  largely  ad- 
▼v&ced  several  of  his  children.  Upon  a  settlement  of  his 
Mtate,  the  question  was,  whether  interest  should  be  charged  on 
^k^se  advancements  from  the  date  of  the  death  of  testator,  to 
*l^e  time  of  distribution.  The  Court  below  held  that  inter* 
^t  was  so  chargeable,  and  this  is  the  only  error  assigned. 

T.  R.  R.  Cobb,  for  plaintiff  in  error. 

T.  W.  Thomas,  for  defendant  in  error.  (f^ 

By  the  Court. — Starnep,  J.  delivering  the  opinion. 

[1.]  We  believe  that  this  point  is,  in  plain  terms,  controlled 
by  our  Statute  of  December  25th,  1821.  But  we  also  in- 
cline to  think,  that  without  this  Statute,  and  upon  elementa- 
ry priciples,  interest  cannot  be  allowed  on  these  advance- 
ments. 

Interest  is  a  penalty  or  compensation  for  the  withholding 
of  a  debt.     It  cannot,   therefore,   properly   be  charged  on 
these  advancements   from  the  death  of  the  testator,  unless 
they  are  in  the  nature  of  debts.     Are  they  so? 
Tot.  xTin.-23 
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On  the  contrary,  property  advanced  by  th*e  fathef  to  a 
child,  vests  absolutely  in  the  latter.     This  seems  to  be  rea- 
sonable and  just,  when  we  reflect  thjit  it  is  given  in  lieu  of 
that  which  the  duty  of  maintenance   previously  required  to 
be  furnished,  and  is  in  anticipation  of  what  the  child   might 
inherit.     It  often  goes  as  a  marriage  portion,   or  considera- 
tion of  marriage,  with  the  child.     Indeed,  it  only  becomes  aa 
ady*a)trement  by  being  given  absolutely.     Hence,  we  are  told, 
in  direct  terms,  that  "  such  a  provision  as  shall  be  construed 
an  advancement,  must  result  from  a  complete  act  of  the  in- 
testate, in  his  lifetime,  hi/  which  he  diverted   himself  of  all 
prbpcrtf/  in  the  subject  J"     Edwards  vs.  Freeman^  (2  P.  Wm^ 
440.  Toller,  380,) 

If  we  examine  the  rules  which  governed  the  collatio  bono^ 
rum  of  the  Civil  Law,  from  which  we  haV0  derived  the  .doo— 
trine  of  advancements,  &c.  we  will  find  that  prc^erty  giveca 
by  the  father,  by  way  of  advancement,  to  liis  children,  vested 
absolutely  in  them  when  emancipated.  {Dom,  Civ.  L.  Par€ 
%  B.  2.  y/f.  4,  Sec.  2944.) 

This  being  so,  it  would   seem  that  interest  cannot  be  le- 
gally charged  on  such  an  advancement,   until  the  chiM  di- 
vests  himself   of   his   absolute   title  to   the  property,    by 
bringdlg  it  in  for  distribution. 

But  whatever  may  be  thought  of  the  question,  upon  princi- 
ple, we  do  not  see  how  there  can  be  any  doubt  as  to  the  pro- 
visions of  our  Statutes,  which  expressly  declare  that  "  such 
advancements,  when  brought  into  hotchpot,  shall  be  estimated 
according  to  the  value  of  the  property  at  the  time  such  ad- 
vancement was  made,  aud  no  interest  allowed  thereon.*' 
{Act  of  December  2oth,  1821.     Cobb,  N.  I>.  294.) 

No  interest  allowed  thereon  when?  "When  brought  into 
hotchpot,"  answers  the  Statute.     Nothing  can  be  plainer. 

It  was  urged  by  the  Counsel  for  the  defendant  in  error, 
that,  unless  interest  was  thus  reckoned,  very  great  inequality 
might  result  injnaking  distribution ;  and  that  there  would  be 
a  want  of  certainty'in  the  rule  adopted,  as  the  time  of  dis- 
tribution would  be  indefinite,  and  the  child  might  defer  the 
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re&dering  of  his  portion  into  hotchpot  to  the  latent  lyoseible 
moment. 

The  illustrations  presented  by  th©  intelligent  Coun.-ol  for 
the  defendant  in  error,  certainly  show  that  inequality  might 
result,  if  interest  wer^  not  estimated  from  the  death  of  the 
father.  But  other  illustrations  very  plainly  show  that  ine* 
<|tiality  in  the  distribution  may  result,  although  intere^^t  be 
calculated  on  the  kdvancement  from  that  period ;  and  it  o:m  be 
Teadilj  seen  that  the  effort  to  produce  equality  in  8aeh  a* 
case,  most  prove  a  fruitless  task,  unless  all  the  interest  acini<- 
xnulated  by  the  child,  were  calculated  from  the  time  the  ad- 
^'ancement  was  received ;  yet,  no  one  thinks  of  insisting  on 
'this. 

Why,  then,  should  a  Court  adopt  a  rule  for  the  sake  of 
equality  and  equity,  which,  whilst  it  violates  fundamental  le- 
\fl^  principles,  does  not  certainly  result  in  either  ? 

The  truth  is,  it  (Iocs  not  necessarily  follow,  that  there  will 
1)6  an  accumulation  of  the  sum  advanced  ;  but  if  there  be,  it 
is  proper  that  it  should  belong  absolutely  to  the  child  ;  for  it 
may  be  the  fruit  of  his  energy,  his  industry,  or  his  ability. 
And  the  inecjuality  of  which  complaint  is  made,  necessarily 
results  from  the  nature  and  incidents  of  property. 

The  difficulty  suggested,  as  to  the  indefiniteness  oltimcer- 
tainty  as  to  the  time  when  the  portion  may  be  brought  into 
hotchpot,  is  an  argument  from  the  inconvenience  of  the  mat- 
ter.  But  this  cannot  authorize  a  repeal,  by  construction  of 
the  plain  provisions  of  the  Statute.  Such  would  be  the  re- 
sult, if  interest  were  allowed  before  the  portion  was  brought 
into  hotchpot.  The  argumentum  ad  inconvenienti  may  bt» 
resorted  to  when  the  meaning  of  a  Statute  is  doubtful.  But 
it  is  of  no  service  when  the  terms  of  the  Act  are  plain. 

Besides,  the  uncertainty  is  not  so  great  as  sijggested.  I'lic 
distributee  must  elect  to  bring  his  portion  into  hotchpot,  uwA 
giye  notice  to  this  effect,  to  the  administrator,  before  distrilm- 
tion.  And  if  the  time  when  he  thus  gives  notice,  be  assunHMl 
S8  the  period  when  the  portion  is  brought  into  hotchpot,  (;<)hI 
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this  may  be  done  in  strict  accordance  with  legal  principles,^ 
the  inconveniences  pointed  out  would  be  obviated. 

A  Statute  passed  by  our  last  Legislature,  now  fixes  thr=*te 
**tinie  of  distributiorr*  as  that  at  which  the  portion  must  b^^ 
brought  into  hotchpot.  {Aet9  of  1853-'4,  41.)  As  a  conse — 
quence,  for  the  future,  it  will  be  necessary  to  declare,  wittr: 
something  of  certainty,  what  is  meant  by  the  time  ofdiatribu-  . 
turn.  This  may  be  easily  done,  by  holding,  that  the  time  (^^-t 
the  first  distribution  contemplated  by  law,  was  intended  a.  « 
the  time  when  the  portion  is  to  be  brought  into  hotchpot. 

Let  the  judgment  be  reversed. 
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Pfo.  19. — ^Wm.  I.  Way,  plaintiff  in  error,  vs.  Richard  J. 
Arnold,  defendant  in  error. 

Cl.Jlf  a  deed  is  madc,rcferring"totheland  conveyed  as  havingsuch  shape,  marks 
and  boundaries  as  is  represented  by  a  plot  of  re-sunrey  made  the      day  of 
is  by  reference  to  said  plot  will  more  fully  appear,  parol  evidence  is  admis- 
sible to  identify  the  re-survey. 

(2.]  A  witness  cannot,  by  the  subseqnent  voluntary  creation  of  an  interest, 
irttbout  the  concurrence  or  assent  of  the  party,  deprive  him  of  the  Henefit 
lof  his  testimony,  if  the  interest  were  acquired  wantonly  or  fraudulently. 

£3.]  The  pendency  of  a  suit  cannot  prevent  third  persons  from  transactini^  bus- 
iness, bona  fldff  with  one  of  the  parties  ;  nnd  if  an  interest,  in  the  event  of 
the  suit,  is  thereby  acquired,  the  common  consequence  of  law  must  follow: 
that  the  person  so  interested  cannot  be  examined  as  a  witness  for  that  par- 
ty, from  whose  success  he  will  necessarily  derive  an  advantage.  (TV.  F,*f. 
EUenborou^k^  3  Camp,  381.) 

£4.]'  Where  a  person  is  called  as  an  original  witness  to  some  transaction  or 
agreement  between  the  parties,  in  whose  testimony  they  both  have  a  com- 
mon interest,  it  seems  to  bo  agreed,  that  it  shall  not  be  in  the  power  of 
either  of  the  witness  or  of  one  of  the  parties,  to  deprive  the  other  of  his 
testimony,  by  reason  of  any  interest  subsequently  acqnired,  even  thongh  it 
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were  acquired  without  any  such  intention  on  the  part  of  the  witness  or  of 

the  party:  Alitor^  where  the  witness  was  not  the  agent  of  both  parties,  or 

was  not  called  as  a  witness  of  the  original  agreement  or  transaction. 
[5.]  After  the  Jury  have  retired  to  their  room  for  consultation,  they  are  not 

entitled  to  have  sent  out  to  them  a  plot,  exhibiting  several  marked  lines, 

some  of  which  are  legal,  and  were  admitted  in  cvidencf ,  and  others  illegal, 

and  therefore  rejected. 
{6.]  A   conveyance  to  land,  which  is  held  at  the  time  advrratly  by  a  third 

person,  is  contrary  to  the  Statute  of  Vllllh  Henry  against  maintenance, 

and  void. 
£V.]  Under  modern  conveyances,  with  or  without  warranty,  title  to  land  sub-  - 

sequently  acquired,  does  not  pass  to  the  grantee  by  estoppel, 
[8.]  Are  not  our  Registration  Acts  a  virtual  repeal  of  the  doctrine  of  atop — 

pelf    Quere. 

Ejectment,  in  Bryan  Superior  Court.     Tried  before  Judge* 
Holt,  April  Term,  1855. 

This  action  was  brought  by  Way  against  Arnold.     The^ 
former  was  the  owner  of  a  tract  of  land  known  as  Silk  Hope; ' 
the  latter  was  the  owner  of  a  tract  of  land  adjoining,  known  - 
as  Sedgefield.     Both  claimect  title  under  Edward  Pyncheon. 
The  deed  from  Pyncheon  to  Way  was  dated  2nd  April,  1844, 
nuid  conveyed  a  tract  of  land  '^  known  as  Silk  Hope,  bounded 
<m  the  north  by  the  Great  Ogechee  River ;  east  by  the  lands 
of  Richard  J.  Arnold,  Esq. ;  south  Ity  Major  George  M.  Wa- 
ters, and  west  by  Col.  Lewis  Morris,  having  sttch  shapes, 
marks  and  boundaries,  both  natural  and  artificial,  as  is  rep- 
resented by  a  plot  of  re-survey,  made  the        day  of        as  by 
reference  to  said  plot  will  more  fully  appear."    No  plot  was 
Attached. 

On  8th  January,  1845,  Lewis  Morris  conveyed  Sedgefield 
to  Edward  Pyncheon ;  and  on  81st  March,  1845,  Pyncheon 
conveyed  it  to  Richard  J.  Arnold.  The  dispute  arose  as  to 
the  dividing  line  between  Sedgefield  and  Silk  Hope. 

On  the  trial  of  this  cause,  it  appeared  that  Arnold,  in  order 
to  obtain  the  testimony  of  MarriSy  had  released  him  upon  his 
warranty  to  Pyncheon.  PlaintiflF  below  offered  in  evidence 
tke  depositions  of  Edward  Pyncheon,  for  the  purpose  of  iden- 
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ttfying  a  plot  of  re-survey,  made  by  Zara  Powers,  D.  S» 
dated  27th  February,  1829,  as  the  plot  referred  to  in  the 
deed  from  Pyncheon  to  Way.  Defendant's.  Counsel  object- 
ed— Ist.  Because  Parol  evidence  was  inadmissible  to  iden- 
tify this  plot.  2nd.  Because  Pyncheon,  being  the  warrantor 
of  Way,  and  being  released  upon  his  liability  as  warrantor  of 
Arnold,  was  an  interested  witness  until  release^. 

The  Court  below  excluded  the  testimony  on  the  first  ground, 
without  deciding  the  last;  and  to  this  decision  plaintiff's 
Counisel  excepted.  Othdr  exceptions  were  filed  to  other  de- 
cisions, but  all  dependent  on  this,  except  the  following : 

One  Hughes,  the  County  Surveyor,  made  a  plot  of  survey 
of  the  Silk  Hope  tract.  All  except  one  line,  was  based  upon 
the  re-survey  excluded  as  above.  The  plot  was  admitted  as  to 
that  line  only.  The  Jury  requested  to  have  this  plot  in  their 
toom.  The  Court  refused  the  request,  and  exceptions  wetfe 
filed. 

On  these  exceptions  error  has  been  assigned. 

MiLLEN,  for  plaintiff  in  error. 

Ward,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  ejectment,  brought  by  William  J. 
Way,  against  Richard  J.  Arnold,  to  recover  a  few  acres  of 
land  in  Bryan  County.  The  plaintiff  and  defendant  are  con- 
tiguous owners  of  two  tracts,  the  one  known  as  Silk  Hope, 
the  other  as  Sedgefield.  They  mutually  bound  each  other — 
the  former  situated  on  the  cast  and  the  latter  on  the  west — 
and  the  suit  between  these  parties,  has  originated  in  a  dispute 
or  difference  as  to  the  true  line  between  these  two  plantations. 
It  is  admitted,  and  abundantly  shown  by  the  testimony,  that  an 
old  canal  or  ditch,  which  runs  from  the  hill  to  the  creek,  once 
constituted  the  dividing  line  between  the  rice-fields  of  the  Silk 
Hope  and  the  Sedgefield  places.    But  it  is  insisted,  that  in 
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the  course  of  the  various  conveyances  which  have  been  subse- 
quently made,  the  original  line  has  been  changed  and  anoth- 
er substituted  in  its  place.  Confine  the  plaintiff  to  the  ancient 
boundary,  and  the  case  is  with  the  defendant.  Establish  the 
new  line,  beginning  in  1844  and  1845,  and  Mr.  Way  is  enti- 
tled to  recover  the  premises  in  dispute. 

As  both  plaintiff  and  defendant  derive  title  from  Edward. 
E.  Pyncheon,*it  is  unnecessary  to  ^o  back  beyond  their  com- 
mon grantor. 

The  first  link  in  the  plaintiff's  chain  of  title,  is  the  Sheriff's 
deed  to  Pyncheon,  dated  the  4th  day  of  July,  1843,  and  con- 
veying all  of  Silk  Hope  to  the  grantee,  his  heirs  and  assigns 
forever.  To  which  no  objection  is  made.  The  next  is  a  deed 
from  Pyncheon  to  Way,  executed  the  2d  day  of  April,  1844, 
conveying  Silk  Hope  and  calling  for  the  la^d  of  Col.  Lewis 
Morris,  (Sedgefield,)  on  the  west,  and  described  as  "  having 
such  shape,  marks  and  boundaries,  both  natural  and  artificia}^ 

as  is  represented  bt/  ^^aplot  of  re-purvey  made  the day 

of ,  09  hy  reference  to  said  plot  will  more  fully  ap- 
pear,'' The  plaintiff  next  read  in  evidence,  a  deed  fpom 
Lewis  Morris  to  Edward  E.  Pyncheon,  dated  the  8th  day  of 
January,  1845,  conveying  the  whole  of  the  place  known  as 
Sedgefield.  He  then  submitted  to  the  Jury  a  deed  to  Sedge- 
field  from  Pyncheon  to  Arnold,  dated  the  31st  day  of  March^ 
1845.  Mr.  Way  then  offered  in  evidence  the  testimony  of 
Pyncheon,  taken  by  commission,  and  particularly  his  answer 
to  the  second  direct  interrogatory,  which  is  in  the  words  fol- 
lowing, to  wit :  To  the  second  interrogatory,  the  witness  an- 
swers— ''  The  plot  of  re-survey,  signed  Zara  Powers,  D.  S. 
and  dated  February  27th,  1829,  and  now  shown  to  me,  is  the 
one  by  which  I  bought  and  sold  Silk  Hope.'*  And  the  plain- 
tiff moved. the  Court  that  the  same  might  be  admitted  to  prove 
that  this  was  the  plot  referred  to  in  the  deed  from  Pyncheon 
to  Way.  To  its  admission.  Counsel  for  defendant  objected 
that  it  was  parol  proof,  offered  for  the  purpose  of  supplying 
the  omissions  in  a  deed,  and  that  the  identity  of  the  plot,could 
not  be  thus  shown ;  and  because,  also,  Pyncheon  was  an  inter- 
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esled  witfiesd.  Wbcrtiipon,  the  €ourt  excluded  the*te8liBM|k 
nj,  not  apon  the  ground  that  the  witness  was  intcrcBted,  Ml 
&at  the  testimony  was  illegal.  To  which  decision,  Coanid 
for  plaintiff  excepted. 

The  plaintiff  then  offered  in  eridence  the  plot  of  re-BJorefy 
signed  Zara  Powers,  D.  S.  together  with  the  aforementioiked 
proof,  and  moved  the  Court  that  the  same  might  be  admitMi, 
lo  prove  the  locu9  in  quo,  or  subject  matter  of  the  conveyaiiee 
from  Pyncheon  to  Way ;  andthis  being  a  dispute  as  to  boan^ 
dary,  to  ascertain  what  were  the  true  boundaries  of  Silt 
Heipe.  To  which  being  admitted  in  evidence,  Counsel  for 
defendant  objected,  and  th^  Court  excluded  said  testimony-*-* 
Oonnsel  for  phiintiff  excepting  thereto. 

The  plaintiff  then  offered  in  evidence  the  said 'plot  of  JW* 
survey,  made  by  Zara  Powers,  D.  S.  and  dated  as  aforesaMI^ 
imd  moved  the  Court  that  the  same  might  be  received  as  a 
«i«niment  of  title,  and  admissible  before  the  Jury.  To  whick 
being  admitted  in  evidence,  Counsel  for  defendant  obje<fted. 
And  the  Court,  upon  said  objection  being  made,  excluded  the 
lame,  and  Coon^el  for«plaintiff  excepted. 

The  said  plaintiff  then  offered  in  evidence  the  testimony^ 
WSliam  Hughes,  County  Suri^eyor  of  Liberty  County,  bj 
oommission,  legally  taken,  accompanied  by  a  plot  of  the  divid- 
in||  line  between  ^Ik  Hope  and  Sedgefield  plantations,  drawn 
by  witness,  and  annexed  by  witness  to  his  interrogatories, 
and  moved  said  Court  that  said  testimony  and  plot  might  be 
received  in  evidence,  to  prove  what  were  the  true  and  correet^ 
natural  and  artificial  boundaries  of  Silk  Hope  plantation,  and 
tiie  true  line  of  division  between  Silk  Hope  and  Sedgefield 
plantations ;  and  that  witness  derived  his  knowledge  of  the 
boundaries  in  a  survey  made  at  the  instance  of  plaintiff  and 
defendant,  with  the  plot  of  re-survey  mentioned  above,  and 
the  title  deeds  of  both  parties  placed  by  them  in  his  hands,  for 
Ae  purpose  of  ascertaining  said  boundaries,  and  also  to  prove 
tliat  the  said  plot  of  re*Burvey,  signed  Zara  Powers,  D.  S.  and 
dated  as  aforesaid,  was  a. recognized  plot  of  Silk  Hope  plant- 
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9iioii;  (a  copy  of  which  testimony  andL  plot  Ib  hereunto  aiu^eKi- 
cd;)  to  the  admission  of  which  teistimony  and  plot,  so  far  as^it 
fdates  to  the  boundary  derived  from,  the  jre-survey  si^ned^ 
Zara  Powers,  Counsel  for  defendant  object^d^  upon  thoi  ground 
that  witness  derived  his  knowledge  of  thes^  boundaries  firom 
ai^urvey  made  in  accordance  with  the  plot  of  Zara  Fowers; 
and  said  plot  being  ruled  out,  this  evidence  and  the  plot  here- 
with offered,  must  be  also  excluded ;  and  upon  said  objection 
being  made,  the  Court  excluded  said  testimony  and  plot,  and 
Oounsel  for  plaintiff  excepted. 

,  The  said  plain tifT  then  offered  in  evidence  such  portion  of 
said  testimony,  and  the  plot  aforesaid,  as  referred  to  line  run 
according  to  Mr.  Arnold^s  deed,  anc^  no  objection  being  made, 
the  said  te^imony  was  received.  (A  copy  of  which  is  here* 
unto  annexed.) 

John  P.  Hines  was  then  sworn  as  witness  for  plainti^,  whe 
teatiied,  that  when  Silk  Hope  plaAtation  was  owned  by  Lew- 
ift  Hines,  in  lij89  or  '40,  a  half  acre  on  the  island  was  aiwaya 
claimed  and  used  as  belonging  to  said  plantation,  and  has 
always  been  so  regarded  by  the  subsequent  owners  ;.  thajt  th^ 
line  of  boundary,  relative  to  the  balance  of  the  premises  in 
dispute,  was  always  a  matter  of  difference  between  the  omh- 
an  of  Sedgefield  and  Silk  Hq)e ;  that  the  land  could  produ^' 
•ucty  bHishels  of  rice  per  acre,  and  is  worth  twenty  dollars  per 
acre,  per  annum.  Counsel  for  plaintiff  then  ^sked  witness^ 
whether  he  had  not  always  kno\;rn  of  a  plot. of  re-survey  ef 
Silk  Hope  plantation,  signed  Zara  Powers,  D.  S.  and  dated 
the  27th  February,  1829,  and  whether  the  plot  then  shown 
him,  was  not  that  plot  ?  To  which  question.  Counsel  for  de- 
fendant objected,  and  the  Court  sustained  said  objei^tion^ 
Counsel  for  plaintiff  excepted. 

The  cause  being  closed,  and  the  Jury  having  been  chi^^ed 
with  the  cause,  the  Jury  retired ;  and  having  I^een  absent 
some  time,  requested  that  the  plot,  drawn  by  William  Hughes, 
and  partly  admitted  in  evidence,  might  be  sent  to  thorn ;  Com- 
Bel  for  defbiidant  objecting  thereto,  the  Court  refused  theji^' 
request,  and  Counsel  for  plaintiff  excepted. 
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The  whole  of  the  errors  assigned  m  thi&  case,  j^xcept  tfaift 
last,  may  be  considered  and  disposed  of  together.  Because, 
if  the  Court  was  right  in  refusing  to  admit  the  re-survey,  ad 
proven  by  Pyncheon,  there  was  no  error,  of  course,  in  ex- 
dading  from  the  Jury  said  plot  of  re-survey;  the  testimo- 
ny of  Wm.  Hughes  proving  the  boundaries,  both  natural  and 
tft{ficial,of  Silk  Hope  plantation,  and  the  true  line  of  division' 
between  Silk  Hope  and  S^dgeficld ;  in  excluding  from  the 
Jury  allthe  lines  drawn  upon  the  plot  of  William  Hughes 
except  the  line  drawn  according  to  the  deed  of  the  defendant ; 
and  the  testimony  of  John  P.  Hines,  proving  that  the  plot  of 
re-Bimrey,  signed  Zara  Powers,  D.  S.  dated  February  the  27tll, 
1&29,  and  then  shown  to  him  in  Court,  was  a  recognised  plot 
of  Silk  Hope  plantation.  If,  on  the  other  hand,  the  Court 
was  wrong  in  excluding  so  much  of  the  testimony  of  Edward 
S.  Pyncheon,  as  identified  the  plot  of  re-survey,  purporting  to 
have  been  made  by  Zara  Powers,  as  the  one  by  which  he 
bought  and  sold  Silk  Hope,  all  the  rest  of  the  rulings  were 
WFOdg.  On  the  first  exception,  therefore,  hang  all  the  bal- 
ance save  the  last. 

[1.]  Was  the  Court  right,. then,  in  refusing  to  allow  there- 
survey  to  be  identified  by  Pyncheon  ?  Is  it  too  vague  and 
indefinite  to  be  established  by  aliunde  proof?  It  is  insisted 
in  the  argument  before  the  Court,  ,that  when  one  writing  re- 
fers to  another,  it  must,  if  you  would  incorporate  the  one  re- 
fei'red  to  into  the  other,  and  make  it  a  part  of  it,  so  describe 
it  as  that  when  produced,  it  would  Identify  itself.  Here  it  is 
contended,  that  there  are  no  marks,  whietevcr,  to  distinguish 
this  re-survey  frgm  any  other. 

We  have  examined,  with  some  care,  the  elementary  trea- 
tism  upon  evidence,  as  well  as  the  reported  caises  upon  this 
subject,  and  the  result  of  otir  investigation  is,  that  much  qon- 
fosion  and  contradiction  prevsCils  upen  this  branch  of  the  law. 
Attempts  have  been  made  to  distinguish  between  patent  and 
lalmkt  ambiguities,  and  the  position  taken  is,  that  while  the 
IttCter  are  susceptible  of  explanation  by  extrinsic  testimony, 
IttM  jpatent  ambiguitiesare  net.'  *  Birt^'bcKliWr.  Scnrkie  md 
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Hr.  Greenleaf  make  so  many  exceptions  to  the  rule,  dictid- 
lowing  parol  proof,  to  supply  what  is  defectively  expressed  in 
the  writing,  that  the  rule  itself  is  virtually  abrogated. 

Had  the  date  of  this  re-survey  been  supplied,  the  objection, 
it  seems,  Would  be  considered  as  removed.  And  yet,  wli6 
does  not  see  that  there  is  still  the  same  danger  existing, 
though  not  to  the  same  extent,  in  identifying  the  plot?  Sup* 
pose  the  reference  in  the  deed,  from  Pyncheon  to  Way,  had 
teen  "  to  a  re-survey  this  day  delivered  from  the  party  of 
the  first  part  to  the  grantee,''  who  can  doubt  that  parol  eti- 
d^nce  would  be  admissible  what  re-sorvey  was  referred  to  ? 

.Take  the  common  case  put,  and  which  all  the  authoritiea 
concur  in  holding  is  susceptible  of  parol  proof,  namely  s 
where  a  man  devises  property  to  liis  cousin,  A  B,  and  he 
has  two  cousins  of  that  name,  it  has  never  been  doubted 
but  that  parol  evidence  will  be  received  in  such  case,  to  ex* 
plain  the  ambiguity,  and  show  which  of  the  two  cousins  waa 
intended.  And  yet,  in  every  such  case,  you  make  the  will 
pro  tanto  of  the  testatpr ;  and  it  is  no  answer  to  say,  so  fiur 
as  principle  is  concerned,  that  the  uncertainty  is  produced 
by  something  outside  of  the  will,  and,  consequently,  may  be 
explained  in  the  same  way.  The  truth  is,  you  cannot  exe* 
cute  the  will  without  going  out  of  it ;  and  whenever  you  do 
this,  the  parol  poof,  and  not  the  instrument,  is  the  will  which 
18  oet  up. 

MT'  Gfreenlfaf  says,  '^  it  is  only  in  this  mode  that  paiscd 
eyidence  is  admissible  (as  is  sometimes,  but  not  very  accu- 
rately said,)  to  explain  written  instruments^  namely :  hj 
showing  the  situation  of  the  party  in  all  his  relations,  to  per- 
sons and  fhings  around  him ;  or,  as  elsewhere  expressed,  by 
proof  of  the  surrounding  circumstances.  Thus,  if  the  laa* 
^Uage  of  the  instrument  is  applicable  to  several  persons — ^to 
several  parcels  of  land — to  several  species  of  goods — ^to  8ev*> 
oral  monuments  or  boundaries — to  several  writingSj  or  $ht 
terms  be  vague  and  general;  in  all  these  and  4;he  UkO: 
cases,  parjol  evidence  i&  admissible  of  any  extrinsic  cipciuBk 
Btancea,  tending  t9  shuw.'what  person  or  persons,  or.  what  thin^i 
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ere  intended  by  the  party  ;  or  to  oBcertain  his  meaning  in 
wg  other  respect:*  (1.  Greenleafs  IJv.  §288.) 
And  the  author,  in  the  preceding  section,  (287)  cites  this 
Lse  of  Bell  vs.  Martin^  (3  Harrison's  R.  1G7,)  with  approba- 
on.  '^  So,  if  a  contract,  in  writing,  is  made  for  extending 
le  time  of  payment  of"  certain  notes  '^held  by  one  party 
;ainst  the  other,  parol  evidence  is  admissible  to  show  what 
>te8  were  so  held  and  intended."  And  again,  in  the  notes — 
parol  evidence  is  admissible  to  show  what  debt  was  re- 
rred  to  in  a  letter  of  collateral  guaranty.  l>nimtnond  vs. 
•Mruany  (12  Wheatony  515.)  So,  to  show  what  flats  were 
Mnipied  by  the  riparian  proprietor,  as  appurtenant  to  his 
dand  and  wharf,  and  passed  with  them  by  deed."  Treat 
u  Strickland,  (10  Shepl.  234.) 

If  these  elementary  dicta  and  decided  cases  be  law,  they 
«  certainly  broad  enough  to  let  in  the  testimony  of  Pyn- 
leon,  provided  it  be  unexceptionable  otherwise. 
[2.]  Was  Pyncheon  a  competent  witness  to  identify  this 
Nsumcnt  ?  Being  the  common  warrantor  of  both  plaintiff 
id  defendant,  he  stood  indifferent  between  them.  But  in 
der  to  obtain  the  testimony  of  Lewis  Morris,  who  sold 
Kigefield  to  Pyncheon,  with  warranty,  Arnold,  the  defend- 
it,  released  Morris;  and  consecjueutly,  discharged  Pyn- 
leon,  the  subsequent  warrantor ;  so  that  Pyncheon,  when 
lered  as  a  witness,  was  liable  over  to  Way  only,  upon  his 
urranty  of  Silk  Hope ;  and  Way  refused  to  release  him. 
nd  now,  the  ground  is  taken  by  Way's  Counsel,  that  Pyn- 
leon  being  originally  a  good  witness  for  them,  it  was  not  in 
8  own  power,  nor  in  the  power  of  Arnold,  to  disqualify  him. 
nd  there  is  much  doctrine  to  be  found  in  the  books  to  this 
btt. 

it  originated,  no  doubt,  in  an  effort,  on-  the  part  of  the 
(NMrts,,to  g^t  round  the  old  rule  of  the  law,  liappily  the  rule 
I'fooger  in  EiirfJand,  which  excludes  an  interested  witness 
on  testifying. 

£8.]  It  is  a  mietahe,  however,  to  suppose  that  this  doctrine 
well  settled,  and  settled,  too,  as  contended  for  by  Counsel 
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for  plaintiff.     It  is  tvrice  referred  to  by  Mr.    Cheenleaf^ 
(1  Q-reenleafB  Evidence^  §§167,  418.)    And  while  he  lays 
down  the  general  rule,  that  the  witness  cannot,  by  tfhe  subse- 
<iuent,  voluntary  creation  of  an  interest,  without  the  concur- 
rence or  assent  of  the  party,  deprive  him  of  the  benefit  of  his 
testimony;  yet,  the  learned  Professor  adds,  that  this  rule  ad- 
mits of  a  qualification,  turning  upon  the  manner  in  which  die 
interest  was  acquired.     "  If,*'  says  he,  "  it  were  acquired 
wantonly  or  by  a  wager,  or  fraudulently,  for  the  purpose  <jf 
taking  off  his  ^stimony,  of  which  the  participation  of  the  ad- 
verse party  would  generaily  be  proof,  it  would  not  disqualify 
him.'*     "  But,"  quoting  the  language  of  Lord  EUenbaroughm, 
8  Camp.  381,  'Hhe  pendency  of  a  suit  cannot  prevent  third 
persons  from  transacting  business,  bona  fide^  with  one  of  the 
parties ;  and  if  an  interest,  in  the  event  of  the  suit,  is  thereby 
acquired,  the  common  consequeYice  of  the  law  must  follow, 
that  the  person  so  interested  cannot  be  examined  as  a  wit- 
ness for  that  party  from  whose  success  he  will  necessarily 
derive  an  advantage." 

The  rule  thus  laid  down  by  Ld.  Ellenhonmgk,  has  been 
recognized  in  the  Courts  of  several  of  the  United  States ;  and 
in  WinsKtp  vs.  Bank  United  States^  (5  PtterSy  529,  552,) 
the  learned  Judges  of  the  Supreme  Court  were  divided  upon 
it.  Believing,  as  we  do,  that  it  is  founded  in  good  reason,  we 
hold  that  Pyncheon  is  disqualified  without  a  please.  Is  he 
not  interested  ?  And  can  an  arbitrary  rule  of  evidence  re- 
lieve him  from  that  predicament,  which  excludes  all  other 
witnesses  from  giving  testimony? 

[4.]  Had  he  been  originally  called  to  witness  some  traas- 
aotion  between  these  parties  ;  and  thus,  creating  in  both  «of 
them  a  common  interest  in  his  testimony,  there  would  seeks 
to  be<some  propriety  in  maintaining  that  it  should  not  be  in 
the  power  of  the  witness,  himself,  or  of  either  one  bf  the  par* ' 
ties,  to  deprive  the  other  of  his  testimony,  by  reason  of  a»i&* 
terest  subsequently,  acquired  even  though  it  wbre  aoqttiped- 
without  any  such  intention  on  the  part  ef  the 'witness  or  t)f 
^  party. 
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Bnt  no,  such  fact  exists'  here.  Mr.  Pyncheon  iras  not  the 
agent  of  both  of  these  parties,  nor  was  he  called  on  to  witness 
any  transaction  or  agreement  between  them.  Moreover,  the 
release  here  is  to  Mocris  and  not  to  him.  Mr.  Pyncheon  hte 
done  nothing — Mr.  Arnold  has  done  nothing,  as  it  respects 
Mr  Pyncheon,  directly,  to  render  him  incompetent,  a^nd  thus,. 
to  deprive  Vtr.  Way  of  the  benefit  of  his  testimony.  And  it 
18  not  pretended  but  that  the  release  of  Arnold  to  Morris, 
which  has  operated  to  discharge  Pyncheon  updti  his  warranty 
to  Arnold,  was  executed  in  the  utmost  good  fkith ;  nay  more,, 
it  was  indispensable  to  the  defendants'  case. 

Our  judgment  therefore  is,  that  the  Court  was  right  in  re- 
fosing  to  permit  the  Powers  plot  to.be  identified  by  the  evi- 
dence of  Edward  E.  JPyncheon,  as  that  referred  ^o  in  his  deed 
to  Way,  and  by  which  he  bought  ajid  sold  the  Silk  Hope  plan- 
tation. And  consequently,  was  right  upon  the  next  five 
grounds  in  the  assignment  of  errors. 

[5.]  Upon  the  last  assignment,  w^e  hold  the  Court  was  right 
in  refusing  to  send  to  the  Jury  the  plot  drawn  by  William 
Hughes  and  partially  admitted  in  evidence,  when  requested 
by  that  body.  This  plot  exhibited  three  lines— one  of  which 
was  drawn  in  accordance  with  the  deed  of  defendant — the- 
other  two  from  the  Powers  plot,  which  had  been  excluded. 
Whether  this  paper  could  have  been  sent  out,  according  to 
the  practice  of  some  of  the  Courts,  even  had  it  contained 
nothing  objectionable,  is  doubtful.  Bi}t  that  it  was  inadmis- 
sible in  the  condition  in  which  it  stood,  there  can  be  no  ques- 
tion. One  of  the  three  lines  run  and  marked  upon  it  was 
legal,  and  admitted  without  objection ;  the  other  had  been 
ruled  out  as  illegal ;  and  it  was  apparent  that  the  Jury  de- 
sired the  inspection  of  this  re-survey,  which  was  private  and 
without  notice,  in  reference  to  those  very  lines  which  had 
not  been  established.     The  point  is  plain. 

As  the  suit  to  recover  this  land  may  be  renewed,  provided 
Mr.  Way  can  procure  any  other  witness  by  whom  this  re- 
survey  may  be  identified,  or  effect  the  same  object,  by  reliev- 
ing Mr.  Pyncheon,  it  may  be  advisable  to  notice  two  posi- 
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tions  occupied  by  Col.  Ward,  Counsel  for  the  defendant  beloir, 
and  in  thi^  Court. 

[6.]  The  first  is,  that  conceding  the  re-survey  to  be  pnnf- 
erly  proven,  and  that  it  constitutes  a  part  of  the  deed  fran 
Pynchcon  to  Way,  and  operates  as  a  conveyance  to  the  ptf^ 
eel  of  land  covered  by  it  outside  of  the  old  boundary ;  stfll, 
lie  argues,  tlftit  as  Col.  Lewis  Morris,  the  then  proprie- 
tor of  Sedgefield,  from  which  this  strip  of  land  is  taken,  hdd 
the  same  adversely,  that  the  deed  thereto  from  Pyncheon  to 
Way  was  void;  by  the  Statute  of  Henry  Vlllih.  against 
maintenance. 

Whether  the  possession  of  Col.  Morris  was  adverse  to  this 
portion  of  the  premises^-  is  a  question  of  fact  to  be  found  by 
the  Jury.  If  ho  were,'  -we  see  no  reason  why  the  doctrine 
contended  for  should  not  apply. 

[7.]  Again,  Counsel  for  the  defendant  in  error  contends, 
y  that  as  Mr.  Pyncheon  did  not  own  any  part  of  Sedgefield, 

""'  when  he  ^Id  to  Way,  that  he  could  not  convey  title  to  any 

portion  thereof  to  Way.  To  this,  the  learned  Counsel  ftar 
Way  replies,  that  Pyncheon,  having,  subsequently  to  Idb  sak 
to  Way,  purchased  the  whole  of  Sedcefield  from  Morris,  that 
the  title  of  Way  attached  forthwith  to  the  ground  in  dispute; 
and  that  not  only  Pyncheon,  but  Arnold,  claiming  Sedgefield 
under  him,  are  estopped  from  disputing  Way's  title. 

This  wholo  doctrine  is  most  elaborately  examined  by  Mr. 
Smithy  in  the  2d  Volume  of  his  Leading  CoBeSj  commemnng 
at  page  454,  and  continued  ad  finem.  And  the  oonclusion 
of  the  whole  matter  is,  that  where  lands  are  sold  by  any  ol 
the  modern  conveyances,  in  which  the  grantor  had  nothing 
at  the  period  of  executing  the  deed,  the  title  which  he  maj 
subsequently  acquire,  does  not  pass  to  the  grantee  by  eetop 
pel ;  nor  entitle  him  to  recover  in  ejectment  brought  againsi 
a  stranger.  That  a  conveyance,  made  under  such  circm- 
stances,  does  not  debar  the  warrantor  or  his  heirs,  from  reco 
rering  under  any  right  or  title  not  vested  in  the  grantor  at 
the  time  of  making  the  conveyance ;  that  otherwise,  no  eetati 
irould  be  safe  from  the  fraudulent  sale  of  an  aneeater  or  IIm 
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prodigality  of  a  Bon ;  that  the  doctrine  ot^€Stoj:pel  in  Ae%di^ 

cannot  be  phased  upon  thai  of  warranty  ;  that  in  no  case  aa| 

tfiifl  doctrine  be  made  to  operate  against  a  purch^er  without 

notice  and  for  valuable  consideration  ;  and  that  if  it  be  held 

in  any  of  tbe  States  of  this  Union,  that  there  can  b^  pasaadi 

to  a  mere  stranger,  by  way  of  grant  or  release,  or  under  die 

St&tute  of  Uses,  a  full,  legal  title  to  land  subFoquontTy  ac« 

quired  by  the  grantor,  but  not  vested  in  interest  in  him,  at  the 

tiiQe  of  the  grant,  the  reason  for  its  transmission  mnat  b» 

sought  in  peculiar  custom  or  particular  legislative  enactment, 

Cf9.€i  not  in  the  Comm^m  Law,  nor  under  the  Statute  of  Uie»> 

A.X3Ld  few  things,  adds  the  author,  cao'  be  more  obvious,  than 

tli^t  irithout  the  check  imposed  by  the  principles  above  statedp 

tuo  operation  of  the  doctrine  of  estoppel^  upon  Common  Law 

t^*l«8,  could  not  have  been  endured  for  a  year. 

f  8.]  We  are  strongly  inclined  to  the  opinion,  that  our  Jle- 

^^Hry  ActSy  under  the  modern  form  of  conveyancing,  'm  f 

'^''^^^ual  repeal  of  tbe  do^.trino  of  estoppel    At  any  rate,  we 

*^^  quite  clear,  that  notwithstanding  Puncheon  sold  to  Way 

^^th  jarranty,  and  afterwardH  bought  Scdgefield  of  Morris, 

>ll^t  tibia  after  acquired  interest  did  not  feed  the  estoppel,  to 

^^  the  technical  jargon  of  the  books,  and  pass  the  pioperty 

^'^  controversy,   immediately  to  Way.     If  Pyncheon,  upon 

^Qsideration,  conveyed  this  subsequently  acquired  interest, 

t&d  Bach:  was  his  intention,  Equi^  will  decree  a  title  to  the 

after  acquired  estate,  and  the  second  grantee,  Arnold,  provid-' 

ed  he  purchased  with  notice,  would  be  affected  by  said  notice, 

lad  could  not  conscientiously  hold  the  land  in  dispute. 


vei..  zfiii.-^5 


IN  StPREME  COURT  OF  GE 


Keener  vt.  The  State. 


osiai^ 


Ke.  to. — IIbnrV   C.   Keener,  plaintiff  in  cjrror,  vs.  Ti 
State  of  Georgia,  defendant  in  error. 

pr..]  It  is  too  late,  after  Tcrdict,  to  moye  for  a  new, trial  on  account  of  the*  1 

jQ^mpetency  of  a  Juror,  whose  disqualification  was  known  to  the  priioi 

lH>f9re  trial,  and  waived. 

^2.]  A  defendant  in  a  criminal  case,  is  entitled  onlj  to  a  list  of  the  witneai 

«worn  before- the -Grand  Jury.  ^ 

[^.]  Ordinarny,  a  witness  who  testifies  must  state  facts,  and  not  his  opLoi 

or  txpectiition,  which  is  the  conclusion  of  his  mind,  from  the  facts. 
(4.}  Where  the  character  of  n  party,  as  to  any  particular  trait,  or  as  deteloil 
^  imder  special,  circumstances,  is  put  in  issue,  it  would  seem  that  it  shioi 

.  A;^  be  established  by  evidence,  as  to  general  reputation,  and  not  positire  tf 

F'  J  dencc  of  p^encrAl  bad  conduct.  Is  there  any  material  dl£GMrence  as  to  1 
..     •  two  modes  of  proof?     Quere.  ,n  .-,   -^ 

'  [5.]  All  the  circumstances  of  a  transaction  may  be  submittetTto  the  JTtft 

j^  provided  tlicy  afford  any  fair  presumption  as  to  the  matter  in  issue. 

^  [6.]^  When  previous  threats,  without  any  overt  act,  are  sought  to  tetfiv 
^^'  duccd  by  the  defendant,  by  way  of  justification,  it  must  be  shiim  til»  tiM 
^f  had  been  consugjimatcd :  AlUerj  if  used  merely  to  Shov  the  8tat«  oHq(^ 

^  or  feeling  on  the  the  part  of  the  deceased. 

[7.]  The  remoteness  or  ijbarness  of  time,  as  to  threats  pointing  to  igMkrt'nl^ 
*  Bcqueatly  committed,  can  make  no  difference,  so  far  as  the  competeicjQ^ 
the  testimony  is  coneemed. 
V4  [8.]  The  duty  •f  Courts  in  giving  in  charge  to  the  Jury  the  law  in  crbniMl 

f^se^. 
[9.]  Verdicts  -find  the  erimihal  and  not  the  naked  fact ;  and  to  iMkjBJiwhoh 
or  a  legal  verdict,  the  Jury  must  find,  for  itself,  the  conclusiom  of  l$0  npM 
the  fact*. 
[101']  If  one  kills  .inother,  ftnder  the  fears  of  a  reasonable  man,  that  the  dl 
ceased  avixs  umnifestly  intending  to  commft  a  personal  il4v9  l^QD  W 
amounting  to  felony,  the  killing  is  justifiable  homicide ;  if  Ij^'prisoner  i 
under  similar  fears  of  some  injury  less  than  a  felony,  the  ortitttij  Is  mu 
slaughter,  aud  not  murder. 

I  .' 

^  Indictment   for   murder,   in   Richmond   Superior    Coui 

Tried  before  Judge  Holt,  January  Term,  1855. 

Henry  C.  Keener  was  placed  upon  trial  for  the  murder  c 
James  Koesc. 

When  the  name  of  James  Sikes,  a  Juror,  was  called,  h 
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^asput  upon  tho  mrc  dire  and  answered  tiegatively,  all  tlit 
qiiestioni^  rbqnired  to  be  propounded  by  law.     lie  was  pat 
upon  the  prisoner,  accepted  by  liim,  and  sworn  in  chief  to  try 
eadd  cause. 

^en  the  name  of  Samuel  A.  A^'erdory  was  called,  he  was 
put  upon  the  voire  dirCy  and  in  answer  to  the  question,  '"Have 
you,  from  having  seen  the  crime  committed,  or  ha^-ing  heard 
aiy  portion  of  the  evidence  delivered  on  oath,  formed  and 
expressed  any  opinion  as  to  the  guilt  or  innocence  of  tho  pris- 
oner at  the  bar  V*  Said  Jui'or  answered  that  he  had  not,  but 
that  he  had  formed  and  expressed  an  opinion  from  what  he 
had  heard  of  the  case.  He  answered  the  other  questions 
.negatively.  .  Tho  Attorney  General  pronounced  the  Juror 
^^^'^tcnt,  and  he  was  accepted  and  sworn  in  chief,  to  try 
8«d  cause. 

In  the  progress  of  the  cause,  the  Attorney  General  offered 
**  ^  original  witness,  on  the  part  of  the  State,  one  William 
^'  Archer,  whcpe  name  was  not  in  the  list  of  witnesses  sworn 
'^ore  the  Graved  Jury,  nor  among  those  of  whom  the  defend-  « 
*^t  hH  notice.  Counsel  for  prisoner  objected  to  said  Ar- 
^ker'g  being  sworn  as  an  original  witness  on  the  part  of  the 
State,  for  those  reasons.  The  Court  over-ruled  the  objec- 
^00,  and  Counsel  for  defendant  excepted. 

Oft'the  cross-examination  of  the  State's  witness,  GoodwyH, 
Coaaiel  for  defendant  propounded  the  question :  '^  Whether 
the  tone  of  voice,  with  the  language  and  manner  of  deceased, 
at  the  time  he  walked  through  the  piazza  to  the  room  in  ^hich 
the  defettdftiit  was,  were  not  such  as  caused  him  to  expect  or 
look  for  a  difficulty  V*  The  Court  refused  to  allow  the  ques- 
tion to  be  asked,  objection  having  been  made  by  Counsel  foi 
the  State,  4hc  Court  holding  that  the  witness  could  not  give 
his  opinion,  but  could  only  state  the  faots,  which  was  suffi- 
ciently done  by  saying  that  the  language  wae  harsh  and  ex- 
cited lu8  attention.  To  which  ruling,  Counsel  for  prisoner 
excepted. 

Counsel  for  prisoner  having  asked  the  witness.   Prater, 
*^  whether  he  was  acquainted  with  the  general  character  of 
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deceased  for  violence  in  the  plirte  where  the  difficulty  occur- 
Fwi,"  objection  was  made  by  the  Counsel  for  the  State. 
The  Court,  thereupon,  rofu^'cd  to  allow  the  question  to  be 
asked ;  to  whijh  ruling,  C junsol  for  prisoner  excepted.  And 
the  further  question  having  been  asked — "  What  was  the 
character  of  deoeased  for  violence  in  that  particular  place," 
and  objection  thereto  having  been  made  by  Counsel  for  State, 
the  Court  refused  to  allow  the  question  to  be  asked ;  to  which 
ruling  Counsel  for  prisoner  excepted. 

A  witness,  Cosby,  was  introduced  and  sworn  on  the  part  of 
the  prisoner,  and  testified  as  follows : 

jAMi:s  Cosby,  sworn  for  prisoner.  AVitness:  On  Fridny 
night  before  the  death  of  Reese,  witness  went  in  United 
States  Hotel  bar  room  and  found  Ilee}<e  in  there,  and  walked 
out  into  the  hotel  with  him  (Reese) ;  he  then  remarked  that 
he  had  not  seen  me  on  Mcintosh  street  for  a  good  while ; 
witness  rei>lied  that  he  had  not  been  there  for  about  10 
months ;  Reese  then  said  that  he  did  not  go  there  as  frequent 
•as  he  used  to  do — that  Keener  had  taken  his  woman  from 
him ;  and  he  said  that  Keener  was  a  damned  coward;  and 
that  he  had  ma<lc  hiia  leave  there  two  or  three  times,  tfnd 
that  if  ever  Keener  crossed  his  path  he  would  kill  him ;  ho 
then  said  he  was  going  out  before  long  and  kick  up  hell  out 
there  ;  this  was  either  the  Thursday  or  Friday  night  before 
his  death ;  we  then  turned  and  walked  down  the  street,  and 
there  was  no  more  said  about  it. 

The  witness  was  then  turned  over,  for  cross-examination,  to  ' 
Counsel  for  tlw)  State,  who  immediately  moved  the  Court  to 
strike  out  from  the  record  and  witlidraw  from  the  Jury,  all  of 
said  testimony  of  s:iid  Cosby,  wlrieh  motion  was  allowed  by 
the  Court ;  whereupon,  (!)oan6el  for  prisoner  excepted. 

In  his  charge  to  the  Jury,  the  Court  failed,  omitted  and 
declined — although  requested  by  Counsel  for  prisoner  so  to 
do — to  read  to  the  Jury,  or  comment  upon  the  12th  and 
13th  sections  of  the  4th  divisioYi  of  the  Penal  Code,  upon 
which  Counsel  for  prisoner  had  mainly  relied  for  his  defence. 
The  Court  having  read  the  Ist,  2d,  8d,  4thj  6th  and  7th  sec- 


JptTGTTSTA,  JUNE  TERM,  1655.  19T 


Keener  pjj.  The  State. 


tions,  then  charged  the  Jury,  that  "  the  section  of  the  Penal 
Code,  applicable  to  the  grounds  on  which  the  defence  had 
been  placed,  was  as  follows  :"  (reading  the  ir>tli  section.)  To 
ift-Lich  failure,  omission  and  refusal  to  charge,  and  charge  as 
given.  Counsel  for  prisoner  excepted. 

The  Court  was  also  requested,  by  Counsel  for  prisoner,  to 
charge  the  Jury  as  follows : 

1st.  Thatif  they  believed,  from  the  evidence,  that  the  pris- 
oner, at  the  time  of  the  commission  of  the  act,  was  nnder  the 
fears  of  a  reasonable  man,  that  the  deceased  was  manifestly 
intending  to  commit  a  personal  injury  upon  him,  amounting 
to  felony,  the  killing  was  justifiable  homicide. 

2d.  That  if  they  believed,  from  the  evidence,  that  prisoner 
"Was  under  similar  fears  of  some  act  of  violence  and  injury 
loss  than  a  felony,  his  oEencc  was  manslaughter,  and  not  mur- 
kier, 

Which  charge,  so  requested,  the  Court  failed  and  refused 
"^ Ogive;  to  which  fiilure  and  refusal.  Counsel  for  prisoner 
^jccepted. 

A  verdict  of  g^iilty  vras  rendered.  Whereupon,  Counsel 
^^or  prisoner  moved  the  Court  for  a  new  trial,  upon  the 
l^rounds,  viz  :  The  several  rulingn  of  tlic  Court  excepted  to  as 
5ibove,  and  also  upon  the  following  gromul : 

Because  James  Sikes,  one  of  the  Jurors  sworn  in  chief, 
tlid  not  stand  indiffbrent  between  tlie  State  of  Georgia  and 
Henry  C.  Keener,  said  Juror  having,  previously  to  being  sworn, 
expressed  decided  opinions  in  relation  to  the  guilt  of  the  ac- 
cused, and  sucli  strong  prejudice  against  the  accused,  as  ren- 
dered him  an  incompetent  Juror  in  law,  and  which  were  un- 
known to  the  accused  or  his  Counsel  until  after  the  verdict 
was  rendered,  as  will  apj)car  by  the  annexed  affidavits,  the 
said  James  Sikes  having  previously  answered,  negatively,  the 
usual  question  on  the  voire  dire. 

The  following  is  the  testimony  in  the  case  : 


^ 


198     SUPREME  COURT  OF  GEORG! 


Keener  vi.  The  State. 


% 


TESTIMONY  ON  THE  PART  OF  THE  STATE. 

Edward  Green,  sworn:  Witi\cs8  knows  prisoner  by  sight. 
Was  not  present  at  the  diffieulty.  It  was  in  the  City  of  Au- 
gusta, County  of  Richmond,  State  of  Georgia.  Was  at  the 
place  bet^ween  7  and  8  o'clock  in  the  evening  where  Reese  was 
killed,  al^the  house  of  Jane  Yarborough,  City  of  Augusta. 
Heard  deceased's  name  mentioned.  Some  one  tried  to  per- 
suade prisoner  to  go  away ;  said  he  would  not ;  said  he 
would  kill  or  shoot  the  damned  son  of  a  bitch,  whoae  name 
had  just  been  mentioned,  or  any  other  rail  road  man. 
Prisoner  alluded  to  Reese.  Deceased  was  not  there  at  that 
time,  to  my  knowledge.  These  remarks  were  made  in  the 
back  piazza  of  the  house.  Prisoner  was  sitting  down  at  the 
time. 

Cross :  Did  not  know  to  whom  prisoner  was  addressing. 
It  was  in  the  back  stoop  of  the  house.  Heard  Reese's  name 
mentioned.  There  were  several  present.  J)oes  not  think 
prisoner's  remarks  were,  if  the  damned  son  of  a  bitch  came 
there  to  ruft  him  off  again,  he  would  kill  him.  They  were  try- 
ing to  get  him  off.  Heard  something  said  about  Campbell 
Minstrells  afterwards ;  supposed  it  be  Campbell  Minstrelh 
from  the  name  given  them.  Did  not  know  what  was  said  be- 
fore he  went  in  the  house ;  left  while  they  were  talking. 
Said  nothing  about  disturbing  him.  Said  if  he  came  there 
that  night,  he  would  kill  or  shoot  the  damned  son  of  a  bitch. 

William  A.  Archer,  sworn :  Witness  knows  defendant 
Was  present  the  night  of  the  difficulty  between  Reese,  de- 
ceased, and  prisoner.  It  was  in  Richmond  County  in  the 
early  part  of  September  last.  Was  there  when  Reese  came 
in  the  parlor  ;  he  walked  through  -into  the  back  piazza — 
made  some  little  noise,  and  hallooed  out,  "  where  is  Keener, 
Yarborough's  man  ?"  I  heard  a  voice  which  I  supposed  to  be 
Keener's.  I  went  out  to  where  Reese  was.  Does  not  know 
Keener's  reply.  Mr.  Reese  was  at  the  window,  looking  out 
on  the  back  piazza.     Reese  went  to  the  ^vindow  and  wanted 
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to  go  into  the  room  where  Keener  was.     Told  him  (Reese) 
to  open  and  come  in.     Reese  had  a  knife  in  his  hand  ;   ap- 
parently an  old  knife,  about  six  inches  long.     Could  not  tell 
what  .kind  of  a  knife  it  was;  blade  about  six  inches  long; 
looked  large  for  a  pocket  knife.     It   was  tolerable  dark. 
Reese  was  jobbing  at  the  window  with   the   knife,  telling 
Keener  to  open,  Keener  telling  him,  "come  in — -vou  come 
in  here,  God  damn  you."     Witness  went  and  toojrhold.of 
JRecse ;  he  jerked  away  from  nfe.     I  took  hold  of  him  again, 
and  asked  him  if  he  knew  me.     Said  he  did.     Asked  him  to 
<5ome  away  and  not  to  raise  any  difficulty.     lie  (Reese)  said 
^here  would  be  no  danger  with  a  damned  coward.     Witness 
^replied  there  was  danger  in  a  coward.     Deceased  said,  "  that 
i&  a  fact/'  and  went  off.     We  walked  off  into  the  parlor  peacea- 
T)ly,.  and  sat  down  in  the  parlor.     There  was  a  deck  of  cards 
on  the  table.     Witness  picked  up  the  deck  and  dealt  off  three 
cards  apiece  to  himself  and  deceased..    There  appeared  to  be 
*  considerable  moving  about  among  the  women.     Sat  there 
some  little  time.     Heard  some  one  Btamp  out  in  the  piazza, 
and  some  one  say  "here  I  am."     I  went  out  in  the  piazza; 
saw  Keener,  and  when  I  approached  him  he  told  me  to  stand 
pff;  I  still  approached  nearer  Keener,  and  he  backed  and 
told  me  again  to  stand  off.     Prisoner  then  called  me  and  told 
me  to  come  to  him.     Don't  know  whether  he  (prisoner)  had 
anything  in  his  hand  at  that  time.     Put  my  hand  on  his 
shoulder  and  commenced  talking  to  him,  and  told  him  not  to 
have  any  fnss  there,  and  to  go  off;  said  he  would  not ;    that 
he  had  been  run  off  several  times ;  had  been  woke  up  out  of 
his  bed,  time  and  again,  and  he  did  not  intend  to  be  run  off 
any  more..    While  we  were  talking  in  tliat  way,   Mr.   Reese 
came  out  of  tha  parlor,  close  by,  within  ten  feet.     Keener 
kept  talking,  but  without   speaking   to  Kccsc   at   all.     Mr. 
Reese  sj^id,  "you  are  afraid  to  point  your  pistol,  you  pusil- 
lanimous son  of  a  bitch.**     Keener  said,  "  what  was  that  you 
said."     Reese  replied,   "I  said  you  are  a  pusillanimous  son 
of  a  bitch.**     With  that  Keener  raised  his   band   and  shot 
with  a  pistol  in  his  fight  hand.     Prisoner  then  run.     Witness 
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then  went  to  Boese ;  asked  him  if  he  was  hurt.  Beese  placed 
hifi  hand  to 'his  belly  and  said  he  was  shot.  Witness  helped 
Reese  into  the  parlor.  After  I  carried  him  into  the  parlor, 
he  asked  for  water  ;  gave  him  some.  He  took  one  swallow^ 
laid  him  on  the  sofa;  took  him  up  apd  laid  him  on  the  'floor. 
Witness  sent  for  a  physician  Its  soon  as  he  could.  Physician 
came ;  it  was  Dr.  Felder.  I  think  Dr.  Campbell  was  there. 
He  waipsamined  by  the  physicians.  Two  shot  eMered  be- 
low .the  navel,  and  one  shot  ^rucK  deceased's  watch.  Wit- 
ness remained  there  until  Reese  died.  Thinks  he  lived 'about 
one  hour.  Do  not  know  whose  room  it  was  that  I  heard  t&e 
voice  which  I  took  for  Keener*s  voice.  Thinks  it.  was  die 
same  room,  the  window  of  which  Reese  was  jobbing  his  kni|b 
at.  It  was  the  room  in  the  back  part  of  the  house;  a  per- 
son could  get  from  that  room  ;  he  could  have  gone  into  the 
street  without  going  into  the  piazza,  and  could  have  gone  in- 
to the  piazza  without  going  into  the  street.  When  I  got  to 
prisoner,  he  had  the  pistol  in  his  hand  ;  was  not  certain  ht 
had  a  pistol  in  his  hand  when  he  told  me  to  stand  back ;  had 
a  stick  in  his  left  hand,  walking  stick,  large  stick ;  rather 
unusual  size  walking  stick.  Defendant  was  about  four  or 
five  steps  from  deceased  when  he  shot.  Reese  was  still  sit- 
ting down  when  he  was  shot,  at  the  same  place  he  was  befcSre 
he  was  shot.  Saw  no  weapon  in  possession  of  Reese  at  tlutt 
time;  did  not  see  any  weapons  on  Reese  after  he  was  shot; 
he  might  have  had  some.  Saw  his  pockets  examined,  and 
his  money  and  watch  taken.  Saw  Reese  with  a  knife  before 
the  difficulty ;  saw  no  weapon  about  him  after  he  was  shot ; 
does  not  know  what  Reese  did  with  the  knife  he  had  at  first ;  had 
nothing  in  deceased's  hands  at  the  time  he  was  shot.  Reese 
made  no  assault  on  {keener  when  he  came  qutof  the  parlor, 
except  in  words.  Jane  Tarborough's  house  is  called  a  whore 
house ;  that  is  the  character  of  its  inhabitants.  Ojue  wound 
was  a  little  below  and  to  the  right  of  the  navel,  about  ti(0 
and  a  half  inches  ;  the  other  wound  was  about  five  inches  in 
the  same  direction.  When  Reese  came  oi|t  of  the  piazu, 
Keener  was  saying  that  he  had  been  run  off  several  times; 
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tfcitk'hehafl  j^em  w6ke,u]>  out  af  hi&  bcd^tipoi&.ail'd  i^pum  tul 
rouljl  not  do  it  tfny  mofie.  Never  mbntiopiMl  Reese's .  mib%' 
ndi  WM  sijd  b^f^ic  ^Ad*  aiftar  tteese  <;aiAe  ii^to  1^,  MUi^ 
Et  wa0  said  loud  enou^  to  bo  hoard  bj  an^'ono  i^  th«  |fUi|^ 
uu  '.RjDese  neycr  moved  from  tbe  setft  he  tookwhcA  Jie  oftp# 
nto  the  piaiza  until  he  wns  shot. 

•Crosfr:  When  witness  went  to.  the  wmdoit',  Ree^e  wa  j#V 
ling  at  the  window,  dctnunding  ^^mittanoc — K^ondl*'  fl^J^ 
ng,  ^^jrtAi  9ome  in  her^  God 'd&n^n'you.**  Reeso  flujji^ 
^jod  open  andl  will  come  in."  That  Was  all  Keener,  aaji 
if  Uiat  time.  Docs  not  focoUect  any  pferson  bei|)^  with  Ju|j| 
^i^'Re^se,  at  the  time  Reese  was  jobbing  at  ih^  trmdow-^ 
Qiifcre  werb  several  in  the  parloi'  when  witn^s^-Md  Seaat 
reie'  in  there.  Th<^re.  were  several  in  tho^f^wak ;  wIm  tlMgr 
ieFe  he  doto*  not  know;  di'd  not  hear  Reeeie  aek  an-y  one  ilpr 
I  pistol';  wad  staniling  by <  Keener,  dissuading,  him  fvogd  iuir 
4m^  any  difficulty,  at  the  time  of'the  shooling.)  was  pisMh^ 
nough  to  put  his  hand  on  him  ;  knife  blade  was  ab«iiifhi«<ir 
ix  ioohclb  long;  the  knife  was  larger  than  an  ordinarf'po<dcR 
itlcnife.  Wiien  I  went  out  in.th^  piazza  Keener  WfLstalkoig 
or  me,  and  said  he  would  not  run  off  ffom  him  any  miipPQr-f- 
flfentuAiing  no  name.  Re<5se  came  out  andto^k  H  seat  outfit 
irinch.  Witness  understood,  from  prisoner's  language,  tluit 
t  .was  Reese  to  whom  he  was  referring  when  he  eajdhe  wooM 
let  run  away  any  more.  • 

By  the  State:  Do  not  recollect  how  Jtcmg  it  .was  ffc^  th# 
hiie  him  and  Reese  went  fntothe  parlor,  until  he  heasd  fthf 
tanp  in  the  piassza ;  'it  mi^ht  have  boon  ton  tninmter.  . 

iSy  the  prisoner :  It  would  probably  take  ten  ipinutea  for 

man  to  dress.     , 

By  theStito:  The  killing  of  detjcnsod. happened  in ^iiJh- 
abnd  County,  State -of  Georgia,  about  the  iOtb  of  September, 
.8*4,  .(ai^d  thai:)  after  Reese  was  shot  prisoner  ran.  awajjr. 
f Uness  left  the  cards  in  the  parlor. 

.William  P.  5GooD\?ry,  sworn :  Was  present  at  the  house  of 
Fane  Yarbordu^,  at  tbe  ditficuhy  between  Reese  and  priio- 
VbL.Wui-26 
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ikity  aW«l  th^.KUh.of  SeptcmBc^^^;  "kmew/ii'dthiiigftl^it 
Ibe  4|SiciA^^  nVifil  ^otee  one*,  baid^o  be  Rces^,  came  out  ef  the 
|li^l6v;in  tte  piueza ; '  I  w&s  in  tiic  ptazza ;  ^lUe^e  ^aiked  «p  to« 
liftifk  and  kicked 'it  ^  someone  inside  daidj  '^oome  in;'*  there 
IM't  soniejMrttis  5  'does  itot  kno^  who  used  then;i  J  is  not  certain 
which  U9e<l  them ;  the  person  msido' said,  "  cfome  in ;"  the  per- 
iRm  ontftide  said,  **  open  the. door  and  I  will  come*  in."  The 
ftinmi  fe^lfccr'^roomiremurkcri,  '•  waii^*until  T'dress  and  I  iifll 
iltwtermit.'*  *Ileeso*th ell  jiJ^llcd'dff  from  the* .door  with  agen- 
Heroarr;  Beard  nothmg  more  of  it  for  4cn  or  fifteen  ininutes. 
ftiln(«tme  oiime  ont  of  a  door, .  said  to  bo  Keener,  dpealdng 
4»ry*«T»My;. Warned,  and  said,  "here  laip/*  and  remllrk- 
M;  tliat'fte  had  been  run  away  from-  there' before;  but  YianiA 
H^t'bc  n»n  aVay-any  tiiore*  Had  in  one  hand  a  stick  andMJie 
^ihcF  «  pistoK  •  St)inj[ron«  on  the  cnd.of  the-bfenbh  said,  "you 
«re  afraid  to  point  your  pistol,  you  inipijlaniriious-  son  of  a 
l^itrfi.'  -.Keener  'asked *him  to  repeat  it.  Does* not  khow 
lather  he  repcatiefil.or  ^ot.  Keener  tbeti  raised  his'  baad 
Hbd-^hiDl,  Aiid  then'tuniQd  and  run ;  saw  no  more^of  K^ner. 
VK^  looked  *ap  to  Mr.  Ilee8e,,the  man  that  W4^  shot; 'be 
wa8\getting  ufi  ft-om-' his  «eat  after  the  fife.  Then  wen^to 
Hiav^  ih^re ;  had  to  go  .through  the  ]parlor.  The  person  irho 
4NMI  siM'was  in'thcrrp  reclining  on. the  sofa;  lefb  the  bouse 
Wlimediatelr,  md  aitj^hc  up  towil:  Knew  neither  orthe  p«r- 
ties  at  that  time;  they  were  h9t\i  strangers  tome;  heard 
AeJf  maTics.  ballod-;  it  was  'the  only  way  I  knew  tliem.  Did 
IMt  nfitice  any  one  art  the  Window  of  the  rodhi,  the  door'of 
which  ltci»^>'  kickoifat.  Never  uoticcd  any  person  clifee  to 
ICe^ii-;  '  TlreVt'  ^cre  several  persons  in  the  piasfza  at  the 
time.  i)oO:5  not  know  Archer.  First  n9tice  I  foolc  of -Keener, 
irns  when  hestftiuptHl  on  the  floor  and  spoke  Imid ;  h^'then 
Aa<J  k  pficlv  and  rtpistiA.  Prisoner  was  rfbout  five  or  » 
iStep.^  frdm  decenwd  when*  ht  slmt  him';  hiTdbeei;^  in  pizn 
once  before.  Saw  no  weapon  about  Reese  at  any  time  tlAt 
Evening:  Roes^  was  sittirip  on  a  behoJi  and  nxade  remWIrks. 
Prt^n'er  told  him  to  repeat  tt.  Saw  no  assault  -made  by  de- 
ceased on  the  accused.  •         •    - 
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Cro8»:  Ikard  the  language,  "whore  in  your  Keoner?**  iM^ 
Reese  walketl  dawn  to  the  room  door.  Reese  was  speffkia|« 
hanihly:  went  <lirect  to  the  door.  Uee^e'B  tone  of'voice  wta 
such  as  to  attract  the  attention  of  witness;  lie  spoke  loud  as 
he  came  down  the  pia^zji;  wni<  not  looking;  at  Heesc  when  h« 
was  shot.  When  I  looked  at  Keose  after  the  shot,  lie  was  in 
the  art  of  rising?.  Does  not  think  that  he  said,  on  pveliitiiiifa- 
ry  examination,  tliat  at  the  time  of  firing',  Rciese  was  In  tifr 
act  of  rising,  finincdiately  after  the  firing,  and  Keon^ 
turned,  I  l*)oked'and  saw  Reescf  in  a  rising  attitude.  '•  ' 

By,  a  Juror :  Keeiier  came'ont  of  the  dbrtr  Reese  kickgil  ^' 
By  the  Htdto:  Conld  soe  tolerably  \M\  by  the  li,L'ht  in  tVK 
piaua:    '  .  ^'  ^^ 

.William  L.  •FKf.nfen,  sworn:  AVUness  is  a  practising  ph''fi' 
s^ician;  attended  n  gentleman  said  to  he  nameil  R^eHe,  af  tffy 
heuBc  of  Jenny  Yarborougli,  on  the  10th  Sepltoniber,   1></S4;'' 
I  arrived  there  about  fifteen  minutes  after  "eloverf  nVlbclr;" 
in  th^  City  of  Augtista*  County  of  Richmond ;  Reese  was  Iy»^ 
mgon  his.  b^ek,on  the  floor;  his  pantaloons  unbuttoned'} 
there  was  ldoo<l  upon  the  shirt ,  asked  whore  lie   was  shot'v 
T^as  joldJie  was  shcSt  in  the  abdomen;  raised  his  shirt  and*' 
Haw  two  holes?  apparently  made  by  balls;  one  wound  wnJ?  a 
little  hclow  the  navel,  about  IJ  inches :  the  other  froni  1^  "1& 
2 inches  below  that,  inclining  to  right;-  could  introduce  tho** 
ond  of  the  little  finger ;  appeared  to  be  made  Avifh  large  buck- 
shot; attempted- to  probe  the  wound  in  a  perpendieuhir  di*' 
rectioD,  but  could  not;  the  probe  went  into  the  abdomert. 
Witness   is   of  the   opinion  that  deceased  died  fnmi  those 
wounds. 

Cross  :  The  position  of  a  person  in  a  rising  attitude,  favora  * 
tlic  course  of  the  balls. 

By  the  State :  Sitting  and  bending  over  would  favor  the 
<;ourse  of  the  balls. 

Bj  the  Prisoner:  The  course  of  those  Iwills  would  be  fa-' 
vored  by  leaning  forward  when  sitting,  or  in  a  rising  attitndo; 
would  ilot  undertake  to  say,' from  the  course  of  those  l)?*!!?,'^ 
that  deceased  was  sitting  or  rising,  but  if  they  w^nt  in  a  dw* 


^  SQPi^MjB  G0UR7  OF  ^B&B&U.. 

Keener  m«  Tbe  State. 

Bl|«t- line,  the  coarse  is  consistent  with  either  sitting  andlciii- 

iag  forward'  -or  in  aftempling^  to  rise; 

\ -She,  State  h^ro  closed.  .  . 

TflSIIMONr  JOR  BEFENDANT. 

.JBnHA;  Bu^NS,  Sworn  :  'Was  pi*esont  at  difficulty  between 
jiliaies'lteelBe  and  Henry  0.  Keener;  about  (he  IjOth  Scptem- 
Ibff  l^t ;  Keenoc^waa'  very  drcmk  in  the  forepart  of  theeveh- 
ing,  ^ariing-CampbcH  Millstrels ;  fir^t' saif « Roesd  .-tb&4;  eve'h- 
'  i|ig  en  Juolisoft  stlreel,  o^oaite*  Globe  '^otd ;  betvreeii  th« 
IJH^s  o£  10  and  11  thst  night/ 1  b^'  Reese ;  he  walked  down 
to  MissTarboroi^'s  witnCapt.  Moody  apd  wltiieser;  fioese 
Ifljft  us  just  before  we  arriyed  at*  Bf  iss  l&rhoroiigk*8  ;  Reesp 
fl0k«d  witQCSs  if  shchad'h^iM'd  Keener  curse  Jiim  and  the  i^ail 
«Md  ftieii,  ai)d  said  i£  hjs  hsid,  he  (Seose,)  wotdd  make  him 
vttFiekct  tlKBO  words  when  he  siawJiiui ;  witness  ^old  Reesc^she 
wpdedrjicr  x)Wn  ]|)usines8.  Kext^aw  Beese  standing  betfrecn 
liM  door  and  window  in  Mis^  Yarboif6ugh'fiK  piiRsza,  with''^ 
faifein  bis  hand  and  cursing,  sayii\g  to  Yarborough,'^^  show  qp 
j^ifr  keener,  I  WAnt  to  cut  his  damped  thlroat;"  ^ese 
t|^^  drew  his  Jcnife  across  Yarbprou^h's  bosom,,  an^  said  he 
l^UI  jusif  as  soon  cut  her'^  as  not ;  Kes/ae  then  walked  down 
is  (lie  ond  of  the  piaza;a,  to  the  room  which  Keener  was  viL  \ 
Be<M^  then  commenced  poundiAg  or  kicking  at  the  doer ; 
S^se  wnnted  Keener  to  come  out — called  him 'out— witness 
^caimiot  temember  the  words ;  Keener  did.not  then  C9me  out; 
it,  was  about  ten  minutes  afterwards  that  Keener  came  ^nt ; 
ieesc  then  went  frbm  the  door  to  the  window,  before  Keener 
iOame  mt,  and  made  au  effort  to  get  into  l^e  room ;  Keener 
come  out  into  the  piazza — was  cursing ;  ReesQ  then  walked 
ot]J^of  thepjarlor  into  the  piazza;  Keener  said  Ite  had  been 
run  off  three  times,  and  would. not  be, run  off  ag^n;  Reese 
thein  walked  down  the  piazza  and  asked  some  pne  if  they  had 
'apiatol — ^wfao,  she^ioes  not  know ;  Reese  th*en  tdok  his  seat  on 
the  bench^  Vith  foldgd  arms.  At  the  same  time  Keener  was 
ii|||m£,  9^i^!t  c^Ded  him  a  pusilUnimous  cowardly  Aon  of  a 
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bitoh.  .  Mr.. Archjer  h|idi taken  ^eesc'from  window- onco';  was 
talcing  ^to  Henry  J^eencr.  WJben  .RcQse  oMrsed ,  KcQner, 
ILeener  dared  Wm  ti^  repeat  it  ^  Reese.  tKeii,  repeated,  "  Tai 
are  a  damned,  cowardly^  pusiiltviihDoua  son  of  a  bitch;  I  dare 
you  4o,  point  yoar  pistol."     Keener  then  .fired* 

When  Reese  vas  speaking  to  Keener,  he  was  sifting  on  the 
bench,  ^ritbius  arms  folded;  {Ur;tho  firing,  saw  a  nio^roe'pt ; 
Keese  said^^  ^^  Yod.  d^mood,  cowflrdly,  pusillanimous  son  of  a 
inlch,  I  dare  yon  to  point  ygmr  pistol  at  mp."  After  firing, 
£eeiipr  turned  and  ran ;  had.  6een  Jleede  there  about  SatOr- 
<Iay  night  fortn^ht^  before ;  ho  (Reese)  came  there  with,  a  yj^ 
party  drinking,  and  asked  for  KeeneV  as  he  usually  did ;  CT- 
Reesc  went  to  Miss  YaH)orough*s  room,  and^Keener  jumped 
out  of  the  wihdow,;  doH*t  remember  wliat  he  said  when  he 
.wdut  to  Yarborough*8  room;  m  the  parlor  he 'asked  Yarbo- 
rough  where  ber  man  Keener  y{fL% ;  ^^show  up  ypur*Keener ;" 
did  nQt  hear  Reoso  use  any  violent  language  at  the  time  Keen- 
er jpxnpcd  o«t  of  the  window.  '     . 

Onoot^er  time,  {[e^ner  was  there  drun)&;  Reese  was  in  a 
room  ;  K(?bner  «Kd  not  go  wh^rc  Reese  was,  neither  did  Reese 
gp  where  Keener  was;  Ret\£eMvas  stantliug  at  the  door  with 
pistol;  there  is  one. door  to  tlie  room  which  Keener  was  in. 
^Diagram  of  the  house  c;2f^Ujbitdd- to  witness,  and  shown  to.  the 
Jjgsy.)  Reese  mad^  a  motion  of*  his  arm  as  he  said,  ^^  I  dare 
you  to  point  your  pistol."     Witness  was  calm  at  the  time. 

Cross:  Reese^^w^vs  at  the  parlor  dpor,  at  a  space  between 
the  door  and  window,  when  he  said,  "  Show  up  your  Keen- 
er;" was  near  the  r?ght  hand  window;  did  not  sec  Keener 
when^  ho  oume  o\it  of  the  room ;  was  attracted  by  his  cursing  ; 
was  standing' still ;  saw  no  pistol ;  had  a  stick  in  his  right 
hf nd  ;  saw  the  flash  of  the  pistol ;  wttneas  was  standing  at  the 
parlor  when  the  firing  took  place — at  the  left  parlor  window 
ifi'I  came  into  the  piazza ;  was*  looking  from  one  to  the  other ; 
V^aw  the  flash  of  the*  pistol ;  Keener  fired  immediately  after 
deceased  called  him  adanmed,  cowardly,  pusillanimous  son  of  a 
Jbitch  ;  Keener  was  about,  eighteen  feet  from  decea^scd  when 
he'fired ;  Rceso  told  Keener,  when  he  (Reese,)  first  wont  to 
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the  (lo6r  to  coine  out,  that  he  JRecse,Xw;is  not.armcd.     Reese 
was  in  the  room  of  Martha  Ruby  in  July  la^t ;.  the  4oor  W|» 
opeft  at  the  time  he  phiced  the  caps  on  the  pi^ol.     Does  not^ 
recollect  of  having  sworn  on  prcliniinury  examination,  before 
the  ^lagistrate,  oji  13tli  November,  1S.>4,  at  CSty  Hall,  Rich* 
mond  Coauty,  as  follows:  "I  saw  Reese   move  around  on 
bench;  I  was  r«o  excited  I  could  not  tell  whether  he. tilmed 
around  or  not/'     Witness  docs  not  recollect  using  the  word 
^'excited,'  on  {n-cl^minary  exaniinatio;i ;  it  must  be  a  mistuke - 
of  the  Clerk.     Witness  has  lirctl  at  Yarberough's  off  and  on,., 
about  one  yc;^r.    , 

By  the  Prisoner:  Received  subptcna' to  attend  Court  in. 
this  case  at  Savapnah.  '  '  * . 

Al«jutsuo  riiATKii,- sworn  :  Witness  had  been  acqmiinted 
ivith  dec(;a?>cd  for  the  liu<t  four  or  ave  yej^rs ;  has  seen  de* 
ceased  at  tlui  lioiTse  of  Miss  Yarborough  ;•  has  met  him  thp^ 
repeatedly ;  know;s  the  reputation  of  deeeasLcd,  as  to  violence 
in  tlie  neighborhood 'in  which  he  lives  ;  hewas  a»  passionate 
man  when  driufciug;  never  saw  hiia  in  difficulty  when  sobef ; 
would  get  into  quo  with  any  one  when  drinking.     /  * 

Cross:  Has  known  deceased  to  get  into  a  difficulty  witk 
witness ;  drew,  a  sword  cauo  on  witness,  but  did  not  hurt  hini; 
luis  known  him  to  have  other  dijfuudties  in  Atlanta  ;  does  not 
recollect  the  names  of  the  persons  he  got  into  difficulties  wit]^; 
about  four  years  ago  ;  don't  recollect  of  .his  having  a  difficul* 
ty  in  this  county  with  any  one  else,  except  witness  and  Kee- 
ner ;  the  difficulty  with  Keener  was  at  a  whore  house ;  »at  the 
tiuH^  of  the  death  of  Reese,  did  not  see  it  but  Beard  of  it ;  i^eose 
was  connected  with  the  (icorgia  Rail  Road  at  the  time  of  hi6 
death,  as  witness  believes  as  conductor. 

By  tlie  prisoner :  In  difficulty  with  witness  and  deccisedi 
wlicii  he  flrew  the  sword  cane,  lie  did  iLot  hurt  v.iuiess,  but 
hurt  Mr.  Spencer;  it  happened  at  the  house  of  Miss  Yar- 
bo  rough. 

Wi3;iLKV   I>)NAi.i>S(>N.   sworn :  Witness  was  at  Miss  Yur-. 
borou;rh.s  ubout  two   weeks  before, Christmas,   in  the  year  . 
IHC'i;  in  Iier-  bed  chamber  with  Mr.  Keener  and  herself; 
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T^htlc  sitting,  there  came  several  persons  to  the  front  door ; 
somexind  knocked  at  the  door ;  Miss  Yarhorough  asked  who  was 
there?     The  reply  was,  "a  friend." 

^  They  then  came  to  the  room  where  we  were  sitting; 
IcnocEcd'  at  the  d<k)r  several  times^  aa  if  thoy  were  going  to 
-force  the  door,'an€l  demanded  admittance;  Mi^s  Yarboroujgh 
replied^  she  had  company.  Some  ono  called  out  for  Keener 
— ** you  damned  coward!**  " Bring  out  your  man!''  Then 
^liss  YarboVough  told  the  person  at  the  door  he  was  mistaken; 
thdt  it  was  another  gdntlcman  in  the  room.  Some  one  then 
kicked*  at  the  door  very  violentl5',  as  if  to  break  it  in.  'I 
fiteppeil'tothe  door  and  braced  it';  it  was  locked'.  While  I 
was  agiilnst  the  door,  Mr.  Keener  took  his  hat  and  left  by 
the  other  door;  the  other  door  leads  into  the  parlor.  There 
were  then  several  of  them  shouted  for  Keener,  and  said,  coitie 
out  a  daihhed  coward,  or  they  would  break  in  the  door.  Af- 
ter Yarhorough  had  closed  tlie  door,  and  I  thought  Keener 
Lid  6ufl5clent,time  to  g(^t  oul  of  the  house,  witness  told  them 
if  they  would  wait,  he  would  unlock  the  door  ahd  open  it. 
"Witness  unlocked  the  door;  Reese  came  in  with  a  stick  in 
his  left  hand  and  a  knife  in  his  right,  and  said  he  would  kill 
Keener  if  he  could  find  him ;  it  was  a  bowie  knife.  Reese 
threatened  Miss  Y'arborongh's  life  for  letting  hini  escape,  and 
said  that  if  he  ever  caught  hhn  in  the  room  with  her  he  would 
kill  him.  After  remaining  in  the  room  abusing  Keener — 
calling  every  opprobious  name,  ho  (Reese)  left  by  the  same 
door;  in  a  few  moments  we  be.inl  some  otie  in  the  ]»ailor  who 
entered  by  the  back*  door;  Miss  Yarhorough  opened  tlie  door 
and  "Saw  ReOS(f;  Yarborongli  called  witness,  and  asked  him 
to  lock  the  back  door  after  Reese  left ;  after  Reese  stepped 
out  witness  locked  the  door. 

Witness  nVet  Keener  at  the  Shades  next  morning,  and  told 
him  what  I  lieard,  Jind  warned  liim  if  he  went  to  Yarborough's 
house  again.  '  After  Reese  left,  I  heard  several  shouts  for 
Keener,  and  heard  several  iristol  shots;  Miss  Yairboroughap- 
pop,'red  to  ho  alarriied,'and  asked  if  Keener  was  safe,  and  if 
he  was  'gone;     I  told  her  Be  was.    Oh  Okristmas  day,  in  the 
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oafternoon,  IValkcd  up  to  Miss  Yafboroti^B's.  f 'walked iiit 
the  back  yard ;  w^nt  intb  the  house  hj^  back  door;  S»^  Ynv 
borou^h  and  H^ese  standing  in  the  piissage ;  Reese  kickei 
the  door  and  called  fax  Keener,  a  damned  cowardlylsoltrof  | 
bitchy  to  come  out;  it*  was  a  bed  room  ddor.  Itedse^caisea 
his  stick  over  Misi^  Yarbprough's  head,  ancl-t^lfd  Jiier  if  sire  did 
not  bring  out  her  man.  Keener,  he  would  till  her/  'Threatened 
to  stamp  her  gut?  out  if  she* diet  not  bring  ouC  her  man.  Stood 
in  the  passage  a  few  moments  and  heard  Beese  and  Yarbb/- 
ough  quarrelling.  Walked  Out  dnd  '^ent  to  pump,  near*6y. 
When  I  got  over  to  the  pump  I  met  Mr.  Keener,- and  l!bldhilD 
Reese 'was' ovet  at  the  house,  threatening  his  life.  'Keener 
took  hold  of  witness*  arm  and  a^ked  him  to  walk  d'bwn  t6ini 
with  him.  I  gave  my  assent  aild  weth^n  went;  crossed  ovfer 
by  the  Infirmary,  and  came  down  to  Jaokiion  street.  When 
we  had  proceeded  some  distance,  we'  turned  ancT  observe! 
Reese  following  him.  Mr.  Kecnpr  then  quickened  his  pace. 
I  then  asked  him  if  he  did  not  fhiiik  Reese  would*  thliflt  fie 
was  afraid  of  him,  if  Vc'sawltira  trying  to  get  out  of  his  way. 
Keener  replied  that  he  did  not  want  any  diBlculty'  vi^fth  h&; 
and  wanted  to' keep  out  of  his  way.  We  then  reached  tjan- 
ter's  bar-room.  '  Keener  asVed  itfitness^to  take  a. glass;  ifit-' 
ness  accepted  the  invitation,  and  waited  Into  the-  bar-room 
with  hito ;  w^nt  ih  an(i'lK)ok  a  glass' together ;  also,  took  .ft  ci- 
gar. Mr.  Keener  then  asked  me  to  step  to  thfe  Joor  and  see 
if  I  saw  ReO^e.  I  then  rjctur'ned  and  told  hita'T  did  ndt'secf 
him  ;  thought  be  had  passed.  We  then  went  to  the  Shad^. 
'  Cross :  No  one  else  waS  iii  the  room  with  us  at  Ihc  time  of 
the  first  difficulty ;  there  were  scvioral  personl^  ih  the  passage ; 
do^'t  know  who  they  were  ;  (here  "were  several  lftdi<^s  in  th'i 
house,  viz  :  Miss  Copperfield,*  Miss  Irvin  aiid  MSse  Broiffr; 
several  ojihers.were  there  whose  names  I  do  notT  know ;  there 
w'ero  several  persons  at  the  door,  wliom  he  dOcs  not  know ; 
s^w  no  one  at  the  second  di^Bculty  except  Ree^e  and*  Ywrb6- 
rough ;  the  doors  were  all  closed.  .  Witness  bclie^efiTthe  salhe 
ladies  resided  there  a;t  th0  time  of  the  last  difficulty  as  at  %hf 
first  one ;  saw  thets  th'Sfe  beA>t'e'fincl  after  t&e  laaf  d9flfcidl)r; 
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f9^  brought  here  &om  South  Carolina  on  the  22d  Decern^ 
i|i;  has.  had  no  epportunitf^  of  conversing  with  prisoner, 
rhfleinjail;  I  saw  bim  several  times.  Witness  has  been* 
cnTicted  of  simple  larceny  at  this  term  of  the  Court,  ani 
md  gniltj  in  second  ease ;  stealing  i\egroes,  as  it  appears  ; 
as  been  in  jail  here  several  timps. 

By  a  Juror :  Was  in  Miss  Yarborough*s  bed-room  previous 
0  the  addition  being  put  to  the  house ;  witness  believes  she 
ccupies  another  room.' 

James  Cosby,  sworn :  (Rejected  by  the  Courts)  On  the  Fn- 
tay  night  before  the  death  of  Reese,  witness  w^nt  in  United 
Hat^  Hotel  bar  room  and  found  Reese  in  there,  and  walked 
lit  into  the  street  wifh  him  (Reese)  ;  he  then  remarked  that 
t^.had  not  seen  me  on  Mcintosh  street  for  a  good  while.; 
ritness  replied  that  he  had  not  been  there  for  about  10* 
lonthiB ;  Reese  thei)  said  that  he  did  not'  go  there  as  frequent 
s  ke  used  £o  do— thi^t  Keener  had  taken  his  womap  frodi 
lim ;  and  he  said  that  Keener  was  a  damned  coward,  and 
hat  ho  had  made  him  leave  there  two  or  three  times,  and 
1^  if  ever  Keener  crossed  his  path  he  would  kill  him ;  he 
ben  said  he  was  going,  out  before  long  and  kick  up  hel)  out 
here  ;  this  was  either  the  Thursday  or  Friday  night  before 
lis  death ;  we  then  turned  and  walked  down  the  street,  and 
hfif  e  was  no  more  said  about  it. 

The  lajst  ground  of  ipotion  for  new  trial  was  supported  by 
he  following  affidavits : 

}tatb  of  Gj:orgia,  Richmond  County:  -^ 

In  the  Superior  Court  of  said  County. 
Personally  appeared  in  open  Court,  William  Cauley,  who 
)ftilig  sworn,  says  that  on  the  twenty-third  day  of  Jahuary, 
L85^,  James  Sikes,  who  was  afterwards  sworn  in  chief  as  a 
[iifq]r-to  try  the  case^of  The  State  vs.  Henry  C.  Keener^  in  a 
Kmversation  with  deponent,  referring  to  said  case,  made  use 
if. the  expression,  that  said  "Keener  ought  to  have  his  neclp 
iK^e.''    And  dpppnent  focther  si^,  ihat  said  conversation 
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to^  place  in  the  Jury-room  in 'the  City  Hall,  in  Biud  oomslbjy 
When  the  Jury, was  considering- the  case  i)f  John  P*  Kingw. 
Sfones  &  Gumming. 
t  his . 

WILLIAM  X  CAULET. 
mark. 

Sworn  to  and  subscribed  in  open  Court,  this  30th  day  of 
Jfinuary,  1855. 

OswELL  E.  Casuix,  Clerk. 

State  of  Georgia,  Richmond  County  : 
.  Personally  appeared,  Thomas  W.  Miller  and  John  K.  Jack- 
•flon,  who  being  sworn,  say  that  they  yrere  Counsel  for  the 
prisoner  in  the  foregoing  case,  and  that  the  facts  stated  in  the 
Ibregoing  affidavit  were  not  known  to  them,  or  either  of  them, 
until  after  the  verdict  was- rendered,  and  that  they  do  not  be- 
Hevc  that  they  were  known  to  then'  associate  CoVmsel,  A.  H. 
Stephens,  Esq, 

T.  W.  MntLER, 
JOHN  K.  JACKSON-, 
Sworn  to  31st  January,  1855. . 
W.  MiLO  Olin,  J.  JP. 

State  of  Georgia,  Ricumond  County  : 

Before  me  appeared  Henry  G.  Keener,  the  defendant^  who 
being  sworn,  says  that  he  did  not  know  the  fact&r  set  forth  in 
the  above  affidavit  of  William  Cauley,  imtU  after  the  verdict 
Ifas  rendered. 

HEURY  C.  KEENER. 
'Sworn  to  and  subscribed  before  me,  the  81st  Jan.  185^. 
O.  F.  Parish,  J.  L  C.  .      • 

Upon  the  hearing,  the  State  produced  the  following  ^fida] 
▼its:' 

•    •••  -  •     t 

BtAfE  OF  Georgu,  RtcnMOND-OotrNrc :  *   •  i 

Personally  appeaxt^dy  James  Sikes^  who  being^amva,  says 
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thi^  be  has  no  recollection  o£  ever  having  made  ose  of  the  ex«* . 
pression  to  Williaih'Gauley,  ^Hhat  Keener  ought  to  have  hi» 
Bed;  broke;''  that  he  has  no  recollection  of  having  made  use. 
of  said  language,  cither  in  the  Jury  .rooit,  while  on  the.  trial 
of  the  case  of  John  P.  King  vs.  Jones  &  Gumming,  or  else- 
where. Deponent  thinlcs  that  if  he  had  made  use  of  any  such  • 
expressioh,  Ke  would  now  remember  it.  Deponent' further 
swears,  that  he  was  a  stranger,  both*  to  the  deceased  and  the 
prisoner,  in  said  ease,  and  that  he  had  no  prejudice  against 
the  said  Keener ;  but  that  he  stood  indifferent  between  thh 
State  of  Georgia  «nd  Henry  C.  Keener,  the  prisoifer. 

JAME6  SIKES. 
Sworn  to  and  subscribed  before  me,  this  18th  day  of  Eeb- 
ruary,  185& 

IIez'tt  Williams,  J.  P. 

State  of  Gborgia,  Richmoxd  County:    • 

Personally  appeared,  Hugh  O'Neill,  who  being  duly  sworn;- 
says  that  he  was  one  of  the  Jurors  in  the  above  stated  cause; 
that  the  conduct  of  James  Sikes,  wliilo  serving  with  him  on 
said  Jnry,  w^as  decorous  and  proper ;  that  he  manifested  no 
prejudice  against  the  defendant ;  that  the  Jurors,  generally, 
had  detennined  upon  their  verdict  when  they  went  to  the 
Jniy-room,  and  that  Sikds  neither  attempted  to  exert,  nor 
reaDy  did  exert,  knj  influence  in  the  finding  of  theii:  verdict. 

HUGH  O'Neill: 

Sworn  to  and  subscribed  before  me,  this*  19th  day  of  Feb- 
ruary, 1855. 

JoHX  H.  Spbnckr,  J.  P. 

Two  other  Jurors  made  similar  affidavits. 
Upon  the  hearing,  prisoner's  Counsel  produced  the  follow-^ 
ing  additional  affidavit : 

State  of  Gbobgia,  Richmond  County  : 

Personally  iq>peared,  Isaiah  R.  Butler,  who  being,  sworn^ 
Bays  that  he  was  raised  with  James  Sikes,  and  has  known. 
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him  from  early  boyhood;  that  said  ^kes^has  alw^ya  beenfi 
pated  to  be  a  man  of  weak  and  unsound  ftiind,  and  .  been  i 
kiiown  among,  his  neighbors  and  acquaintance^;-  that  sem 
time  $Uiring  the  week  in  which  the  case  of  the  Sl^te  v««.  Q«l 
ry  C.  Keener  was  tried^  and  before  said  Sikes  was'  sworn  .1 
•  try  said  case,  at  Augustine  Frederick'ii,  in  the  City  of  Ai 
gusti^  h^,  deponent,  heard  said  Sikes  say .  tiiat  he  had  b^ 
summpued  as  a  Juror,  and  that  if  he  was  sworn  on  the  cmi 
\against  Keener  he  would  be  damned  if  he  would  not  or^ 
his  neck.  .  Deponent  further  says  he  afterwards  heai;4  ^ 
Sikes,  at  the  Court  House  in- said  City,  repeat  the  same^lai 
guage,  in  substance. 

ISAIAH  R.  BUTLER* 
Sworn  to  4nd  subscribed  this  20th  February,  1855. 
Daniel  S.  Bush,  J.  P. 

Whereupon,  the  Attorney  General  asked  for  further  timet 
^prwinxQ  additional  affidavits  in  support  of  the  Juror,  iti 
time  was  allowed  by  the  Court. 

On  Friday,  the  28d  of  February,  1855,  the  Attorney  G«i 
eval  offered  the  following  affidavits  : 

State  of  Georgia,  Richmond  County  *: 

Personally  apl)eared  in  open  Court,  James. Sikes,  whobi 
iBg  duly  sworn,  saiththat  he  was  a  Jilror  on  the  case  of  tl 
State  V8.  Henry  C.  Keener,  in  the  Superior  Court  of  sai 
CSonnty ;  that  he  has  seen  the  affidavit  of  Isaiah  Butler,  sfea 
ing  certain  remarlvs  as  made  about  said  Keener  by  this  A 
ponent;  and  deponent  denies  having  made  the  remarks  thtei 
in  stated,  or  any  such  remarks,  to  said  Butler,  or  in  his  pre 
ence,  or  to  any  other  person.  Deponent  is  certain  that  if  1 
had  used  such  language,  he  would  not  have  forgotten  it.  i 
fact,  he  saith  that  he  had  no  such  feeling  or  bias  towards  Keew 
to  cause  such  language  ;  that  he  has  known  said  Butler  f< 
a  long  while,  and  affirms,  to  the  best  of  his  recollection,  thi 
during  the  sitting  of  the  present  term  of  iim  Court,*  he  nen 
4MW  said  Butler  at  all,  saving  <»noe,  and  that  was  on  or  aboi 
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Tuesday  of  the  first  week ;  while  passing  oat  of  the  Court 
Home,  some  one/ whom  deponent  took  to  be  Butler,  bowed 
tt  hiih  and  he  returned  it ;  more  than  that,  not  a  word  passed 
Imtween  them  ;  and  if  thej  had  been  in  Fredrick's,  as  stated' 
in  Bntler's  affidavit,*  deponent  is  satisfied,  under  -the  circum- 
stances^ ^l^t  hcf  would  remember  it ;  moreover,  deponent,  be- 
fore coming  to  Court,  does  not  remember  whether  he  ever 
h^ard  any  particular  mention  of  the  homicide  of  Reese  by 
'Keener ;  certainly  was  entirely  free  from  any  bias  of  pre- 
jodice  against  •  Keener ;  nor  ever  expressed  any  opinion  about 
the  defendant,  pirevibus  to  the  trial. 

JAMBS  SIKES. 
Sworn  in  open  Court,  February  28d,  1855. 
O,  E.  CashIn,  Clerk. 

State  of  Georgia,  Richmond  County  : 

Personally  appeared,  James  A^  Templeton,,  who,  being  du- 
ly sworn,  saith  thaj^  he  knew  James'  Sikes,  Juror  in  the  case 
.of  the  State  vs.  Henry  C.  Keener,  and  has  lived  in  his  neigh- 
borhood, and  in  fact  in  half  a  mile  of  said  Juror,  for  about 
twen^yrtwo  years  ;  that  he  is  a  man*  of  ordinary  mind,  neith- 
er very  .extraorc|inary  nor  weak ;  that  he  is  one  of  the  best 
ctf  blacksmiths  iix  deponent's  part  of  the  country;  that  he  is 
cbnaidered  ]^j  deponent  and  by  tli^  neighbors,  a  sober,  indus- 
trious and  saving  man  ;  that  he  owns  aplace^  where  he  lives, 
whicl(  was.purphased  by  his  industry  ;  that  qrS  to  character 
forstruth  and  veracity,  deponent  knows  no  cause,  personally 
or  from  information,  why  ho  should  not  be  fully  credited,  and 
that  under  oath,  he  would  ^put  the  same  faith  in  him  as  in 
other  men ;  that  deponent  is  of  the  opinion  that  the  said 
Sike*s  memory  is  ngt  defective,  but  very  good.  The  family 
of  said  James  .Sikes  is  respectable. 

JAMES  A.  TEMPLETON. 

Sworn 'to  and  subscribed,  this  22d,  Feb.  1855. 

AVm.  T,  Gould,  Judge  C.  C.  Pleas, 
City  of  Augijksta. 
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State  op  Geoegia,  Richmojjd  County: 

Personally  appeared  before  me,  John  T,  Palmer,  a  citizen 
of  Burke  County,  who  being  duly  sworn,  saith  that  ho  is  a 
practising  physician,  and  acquainted  with  James  Sikes,  Juror^ 
(as  informed,)  in  the  trial  of  Wm.  C.  Keeiliar,  for  murder  in 
first  aforesaid  county,  and  has  been  for  aJbout  twenty  or 
more  years  ;  that  in  his  opinion  said  Sikes  is  a  man  of  about 
ordinary  mind,  no  indication  of  weal^ndss  or  jiny  extraordi- 
nary strength ;  that  in  fact,  deponent  liath  knpwi^  said  James 
pretty  much  all  his  (deponent's  life ;  thai  said  Jkmes  is  a 
man  who  will  run  on  and  jest,  but  under  oath,  deponent  hath 
no  reason  to  distrust  liiiQ,  and  would  rely  upon  his  sjbajbements 
thereunder  made. 

JOHN  T.  PALaiER. 

Sworn  to  before  me  this  2l9t  day  of  February,  1855. 
Joux  H.  Spencer,  J.  P. 

The  reception  of  the  last  two  affidarvits  was  objected  to  by 
prisoner's  Counsel.  The  objection  was  over-ruled,  and  priso- 
ner'^ Codnsel  excepted. 

Upon  the  reception  of  the  afiidavits  of  Palmer  and  Tem- 
pleton,  prisoner's  Counsel  asked, for  additional  time  to  fur- 
nish affidavits  in  support  of  ^Butler's,  in  relation  to  the  un- 
soundness of  the  mind  of  the  Juror,  Sikes,  stating  that  they 
had  just  come  to  the  knowledge  that  said  Sikes  had  been  re- 
moved from  a  trustship  in  this  Court  on  that  account,  and 
that  the  fact  could  be  shown.  The  Court  refused  to  allow 
time,  and  thereupon  prisoner's  Counsel  excepted. 

On  the  24th  day  of  FeT)ruary,  1855,  the  Court  proceeded 
to  pronounce  its  decision  upon  said  motion  for  a  new  trial. 
The  motion  was  over-ruled  and  a  new  trial  refused.  Where- 
upon, prisoner's  Counsel  excepted. 

Upon  those  several  exceptions  error  has  been  assigned. 

T.  W.  Miller;  A.  H.  Stephens,  for  plaintiffs. 
Attorney  Oeneral  Shewmake,  for  the  State. 


r. 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

.[1.]  We  propose  to  consider  the  grounds  of  error  com- 
pkined  of  in  this  case,  in  the  order  in  which  they  are  pre- 
sented in  the  assignment ;  and  the  first  is,  that  the  Court  did 
not  set  aside  Samuel  A.  Verdery,  but  allowed  the  Attorney 
General  to  put  him  upon  the  prisoner  as  a  competent  Juror. 

When  the  name  of  Samuel  A.  Verdery  was  called,  he  T^as 
pjDitupon  his  voire  dire;  and  in  answer  to  the  question — 
"  Have  you,  from  having  seen  the  crime  committed,  or  hav- 
mg  heard  any  portion  of  the  evidence  delivered  on  oath, 
formed  and  expressed  any  opu^ion  as  to  the  guilt  or  inno- 
cence of  the  prisoner  at  tho  barV'*  Said  Juror  announced 
that  he  had  not,  but  that  he  had  formed  and  expressed  an 
opinion  from  what  he  had  heard  of  the  case.  He  answered 
the  other  questions  propounded  by  the  Statute  negatively. 
The  Attorney  General  pronounced  the  Juror  competent,  and 
he  was  accepted  and  sworn  in  chief  to  try  the  cause. 

Whether  Mr.  Verdery  was  a  competent  Juror,  we  are  not 
called  upon  to  decide.  True,  he  was  pronounced  qualified  by 
die  State's  Attorney,  but  not  by  the  presiding  Judge.  His 
opinion,  as  to  whether  T>r  not  the  Juror  stood  indifierent,  was 
liot  invoked;  and  yet, it  was  the  only  judgment  which  this 
CSourt  is  authorized  to  review.  There  has  been  no  decision 
by  the  Court  below  upon  this  point.  Not  only  was  no  attempt 
HI946  by  the  prisoner  to  get  rid  of  the  Juror,  by  making  the 
question  to  the  Judge,  but  he  failed  to  put  him  upon  triers, 
to  test  his  competency,  as  he  was  entitled  to  do  imder  the 
Act  of  1843.  He  accepted  the  Juror  as  he  was — and  con- 
sented, without  objection,  that  he  should  be  sworn  in  chief, 
:to  try  the  traverse.  And  it  is  a  maxim  of  the  English  Law, 
as  well  as  of  common  sense,  that  no  one  can  take  advantage 
of  a  wrong  which  he,  himself,  agreed  to. 
*  'This  doctrine  underwent  a  th6rough  investigation  by  the 
Judges  in  Convention  in  Glover  v9.Wooheyj  ^  Co.  (Dvdley's 
2L^8df)    It  is-iruQ9  that  wa3.aA  action  of  a^mn^sit;  but  the 
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reasoning  of  the  Convention,  as  well  a^  the  authorities  cited, 
apply  to  criminal  as  well  as  civil  pauses.  It  is  there  laid  down 
as  a  well  settled  rule,  that  an  omission  to  challenge  a  Juror 
before  trial,  is  a  waiver  of  the  objection  to  him ;  and  that  it 
would  be  most  unreasonable  to  allow  a  party  the  benefit  of*  a 
verdict,  if  favorable  to  him,  ai^  the  benefit  of  a  new  trial  xm 
account  of  the  objection,  if  the  verdict  should  be  adverse.  In 
one  of  the  cases  referred  to,  Jeffries  et  al*  vs.  Randall^  (14  Jtfm. 
JS..206,)fthe  Court  say,  ^^  Had  the  demandants  made  the  re- 
quisite Statutory  inquiry,  and  failed  of  discoveriiig  the  fad^ 
which  would  have  disqualified  the  Juror,  it  would  have  been 
equitable  to  h^vc  granted  relief  at  this  stage  of  the  proceecl- 
ing ;  but  having  omitted  to  avail  themselves  of  their  rights 
when  the  Jury  was  ompannelled,  the  motion  cannot  noir  ob- 
tain." 

Apd  so  we  say  in  this  case. 

.  [2.]  In  the  progress  of  the  cause,  the  Attorney  General  oif- 
fered  as  an  original  witness,  on  the  part  of  the  State,  one  Wm. 
A.  Archer,  whose  name  was  not  on  the  list  of.  witnesses  sworn 

fore  the  Grand  Jury,  nor  among  those  of  whom  the  defend- 
^  aiit  had  notice.     Counsel  for  prisoner  objected  to  said  ^Ar- 
cher's being  sworn  as  an  original  witness  on  the  part  of  tbe 
St^te,  for  those  reasons.     The  Court  over-ruled  the  object 
tion,  and  Counsel  for  the  prisoner  excepted. 

It  is  insisted  that  Archer  was  incon^petent  to  testify,  an^ 
the  7th  section  of  the  14th  division  of  the  Penal  Code  is  re- 
lied upon  for  his  exclusion.  It  is  in  these  words :  "  EYery 
person  charged  with  a  crime  or  ofience  which  may  subject  him* 
or  her,  on  conviction,  to  death  or  imprisonment  in  the  Bdhi- 
tentiary  for  the  term  of  three  years  or  more,  shall  be  .fo^- 
nished,  previous  to  his  or  her  arraignment^  with  a  copy  of  tbr 
indictment,  and  a  list  of  the  witnesses  who  gave  testimony 
before  the  Gra^dJuryr    {Cobb's  Digest,  884.) 

In  the  case  of  Stokes  against  The  State,  recently  detef- 
mined  at  Milledgeville,  thk  Court  h^ld,  that  ihfi .  dcifeBjllAt 
was  entitled  onlyito  a  }ist  of  the  witnesaes.  lirho  gaye-  teeli- 
mony  before  the;  Grand  Jury^  ,  ^ch48-tliie*defiiii|e  Inpflpi^ 
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;til)i|D:  Code;  imdif  ever  the  maxun,  that  the  exprett^  WMm 
19  of  one  thing  implied  th^exclqBion-of-  apothec,  is  to  ItKf^ 
[Kmctieal  application,  no  case  can  occur  more  palpaU^than 

Pime,  a  different  construction  was  put  upon  this  clatue  fey 
e  late  Thomas  N.  P.  Giiakltox,  Judge  of  the  Eastern  CBi* 
^  ia  TJie  State  vs.  Calvin  and  oijievs^  {K.  M.  Ghafitani$ 
^142.).  And  the  reason  assigned  wds,  that  as  one- bf* the 
ithoKB  of  the  Penal  Code,  he  was  solicitous  to  place 
irsons  accubcd  under  our  law,  upon  as  'high  a.  scale  of  -dig- 
iy  as  was  dictated  by-  the  wide  difierepco  'between  a  citi- 
l^.of  a  Republic  and  the  subject  of  a  Monarchy.  Henee, 
ery  person  oommitting  a  felony  in  this .  State,  should  be 
ace^'upon  the  same  footing  as  asubject  of  England' changed 
th  treason.  And  that  us  by  the  Statute  of  Ann^  a  prisoner 
arged  with  treasan^  was  entitled  to  a  list  of  all  tlfe  witness- 
to  be  produced,  with  their  professions  and  places  of  "abode, 
e  like  provision  was'  incorporated  with  our  Code,  tJie  better 
'enable  defendants,  by  inquiry  into  the  characters  of  the 
tikeascs,  to  make  their  defence. 

Powever  much  we  may  admire  the  humanity  of  the  motive 
bi^  prompted  this  interpretation,  we  most  respectfully  sub- 
it,  that  both  the  distinguished  Jurists  who  framed  the  Code^ 
;  well  as  the  Legislature  which  adopted  it,  were  most  i&por- 
mate  in  the  use  of  the  terms  employed,  if  the  exposition  of 
idge  CiiARLTox  be  correct.  And  we  coincide  with  His 
!onor,  Judge  Uolt,  that  it  is  not  safe  to  inquire  what  the 
amer  of  the  law  thQught  when  he  drafted  it,  but  what  the 
egislature  intended  when  they  passed  it ;  and  that  this  jn- 
ntion  is  "to  be  gathered  from  the  words  used,  taken  in  their 
lain  and  obvious  sense;*  and  that  it  is  very  clear,  that  all 
lat  was  designed  was,  to  let  the  accused  distinctly  know,^ 
dfore  arraignment,  the.  charge  brought  against  him — the 
rosecntor  who  preferred  it,  and  the  witnesses  who  gave  tes- 
mony  before  the  Qrand  Jury.  This  is  all  that  is  expressed. 
[ad  it  been  designed  to  limit  the  State,  on  the  trial,  to  anj 
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fttrtioular  B^t  of  wit1le88e^^  sraie  words  of  resection  wouldhtTe 
%een  used. .  Here  there  Are  no  such  wordsv  The'Stetiite  of  Jlwi 
oeiitains  the  words,  ^'  alist  of  witnesses  to  heprpdueed.'*  Ours, 
f!^  a  list  of  .the  witnesses  vho  gave  testimony  before  the  Ortmi 
J^ity.*^  Hqw« widely -.diffpreot  the  phraseology!  Aivl  yet, 
tbey  are  treated^  .in  the  decision  to  which  we  htuvi  referred, 
ta  n<5t'only  the  same*in  reason. and  principle,  but  one  is  con* 
•iddre'd  hut  the  re-enactment  of  flic  other.  » 

•  "^Wc  aflSrm  the  judgment  of  the  Circuit  Court  upon  this 
peint  also.  •        • 

[3.]  As  to  to  third  'ground-:  A  witness,  .Goodwyn,  intro- 
duced* by  the  State,  on  cross-exajnination,  was  asked  "wheth- 
er the  tone  of  voicei  with  the. language  and  manner  of  the  de- 
ceased at  the  time  he.  walked  through  the  piazza  to  the  room 
in  which  the  defendant  was,  was  not  such  as  to  cause  him  to 
expect  or  look  for.  a  difficulty?*'  This  question  was  not '-al- 
lowed 'to  be  put,  but  the  witness  was  permitted  to  testify  what 
the  tone  of  voice,  language  and  manner  qf- Reese,  at  the  time, 
wciro,  which  he  did.    .         •  . 

We  regret  that  this  question  was  not  suffered  to  be*  pro- 
pounded, because  of  its  entire  immateriality.  Every  body,  at 
the  house  where  this  homicide  was  committed,  -that  ;np^t, 
expected  a  difficulty,  as  a  matter  of  course.  There  could 
have  been  but  one  answer  to  the  interrogatory,  and  that  would 
not  liave  weighed  a  feather  with  the  Jury ;  and  yet,  bpucs, 
perhaiTs,  have  been  cpnsumed,  first  and  last,  in  discussing  the 
rule  of  evidence  applicable  to  the  facts  contained  in  the  re- 
cord. We  subjoin  the  reasons  given  by  the  Judg^  for  reject' 
ing  this  testimony,  in  his  own  language  : 

"  Tills  question  was  not  allowed  to  be  asked,,  because  the 
answer  would  not  be  as  to  a  fact,  but  the  expectation  of  a  wit- 
ness, arising  out  of  a  series  of  fiicts,  either  then  in  evidence 
or  capable  of  being  put  in  evidence.  Now  the  expectatiea  of 
the  witness  was  nothing  more  than  the  deduction  or  coBcfai- 
Bitn  of  the  mind  of  the  witness,  as  to  the  effect  which  tlMe 
fiMts  produced  en  his  mind,  and  inferentially,  would-  be  like- 
ly to  produce  on  the  mind  of  Keener.'' 
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**'It  18  not  for  a  witness  to  draw  such  conclusions ;  that  he- 
kmgs  i?o  the  Jury.  This  is  the  general  rule'of  law — to  which, 
however,  'there  arc  exceptions :  as  in  questions  of  sanity  or 
insanity,  art  or  science,  and  others  of  a  like  iKituro,  in  which 
the  oprntb^i  of  a  witness,  founded  upon  facts  too  miiltitndi- 
nanff  and  minute  to  be  presented  to  the  mind  of  Jurors,  or  6f 
a  skilly  the  witness'  own,  is  admitted.  There  is  another 
class  of  exceptions,  founded  chiefly  on  defect  of  memory,  in 
whTch  the  witness  may  give  his  belief:  such  as  questions  of 
personal  identity,  handwriting,  &c.  and  others,  in  which  he 
may  state  his  imp^eH%ions  or  undr.rstandhiq.  Such  wprc  the 
eases  oS  Moody  and  Wife  vs.  Davis,  (10  irvo.  JL)  and  Fiel- 
der and  others  against  Collier^  (18  Ga.  li.)  I5ut  the  Court 
does  not  find  the  case  before  it  to  be  within  any  of  the  cxcep- 
tibns.  The  question  asked  the  witness  was,  as  to  what  he 
expected  from  the  conduct  of  lleese — which  conduct  was  in- 
fended  to  be  proved  by  the  impression  it  made  on  his  mind; 
er,  as  expressed  by  one  of  the  Counsel,  a  daguerrontyi)e  like- 
ness of  his  cobduct,  as  reflected  from  the  mind  of  tho  witness, 
was  wanted.  It  was  certainly  important  to  ascertain  what 
was  the  conduct  of  llcese  on  that  occasion,  even  to  the  mi- 
natest  action.  But  the  mirror  from  which  it  was  sought  to 
have  it  reflected,  may  not  have  been  true.  There  may  have 
been  the  seams  of  credulousness,  timorousness,  passion  or 
prejudice  to  disturb  the  likeness;  and  which  may  have  been 
very  <liffercnt  from  that  which  would  have  been  made  on  the 
mind  of  the  Jury  by  a  simple  statement  of  facts." 

Our  brother,  we  believe,  has  stated,  with  accuracy,  the 
role  as  laid  down  in  the  books.  (1  Greenlf.  IJv.  §440.)  And 
yet,  the  writer  from  which  it  is  taken,  cites  with  approbation 
the  case  of  McKee  vs.  Nelson^  (4  Cotvertj  355,)  in  which  it  was 
held^^  that  in  an  action  for  breach  of  a  promise  to  marry,  a 
person  accustomed  to  observe  tho  mutual  deportment  of  the 
p Arties  may  give  in  evidence  his  opinion  upon  the  question, 
whether 4;hey  were  attached  to  each  other;  and  that,  too, 
without  it  being  fnade  to  appear  that  the  witness  was  an  ex- 
pert  in  the  afiairs  of  the  heart. 
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'  The  Oourt  admit  the  general  rule  as  stated  by^  Judge  Holt, 
namely:  that  ^riiaedsefd  are  not  allowed  to  giv6 their  ojiinions 
to  a  Jat-y,-  but  suggest,  that. there' are  a  tbousalLd  'nameless 
tilings,  indicating  the  existence  and  degree  of  the  tender  pas- 
^sion,  which  language  cannX)t  specify,  and  whtohfann'et be  de- 
tll^lod  to  a  Jury.  Why,  we"  would  aA,  may  tiot  the  Tarious 
facts  which'  manifest  the  existence  of  attaichmentj  bo  as  capa- 
ble of  specification  as  any  other  matter  whatever?  Why  may 
not  the  existence  6f  hve;  as  well;  as  t^erieAge^  being  both  of 
them  elementary  principles  of  human  nature,  bopfoven  by 
extemfbl  signs  and  the  multiplied  exhibi(idns  of  its  energy? 
There  i^  no  radical  difference;  and  the  *rulT3s  of  evidence 
should  be  the  same,  us  applicable  to  both  of  these  master  pas- 
sions. If  it  be  allowable  to  ask,  t^  ii^  the  case  ofM-jKee  and 
NeUoHy  whether,  in  the  opinion  of  the  witness,  the  parties 
were  not  attaclied  to  each  other,- it 'would  seem  to  justify  the 
inquhry,  whether  the  ciroumstancefiT  which  surrounded  the  ae^ 
cosed,  wero  not  sufficient  toisxcite  the  fears  oCa  reasonable 
man?  The  defendant,  however,  is  required  to  act  upon^faiB 
own  judgment,  and  not  that  of  another,  tind-is  responsible  to 
the  law  for  the  soundness  of  his  conclusion.  And  foreseeing^ 
as  we  do,  the  indefinite  multiplicatioif  of  ooltateral. issues  to 
which  any  other  doctrine  would  lelUl,  we  affirm  the  judgment 
'Of  the  Court  below  upon  this  ground. 

[4.]  The  place  where  Reese  was  killed,  was  a  brothel  of 
•notbriety  in  the  city,  ^nd  Counsel  for  prboner  proposed' aid- 
ing the  witness,  Prater,  "  whether  he  was  acquainted  with  the 
general  character  of  deceased  for  violence  in  the  place  where 
Tthe  difficulty  occurred?"  And,  "what  was  the  character  of 
•debased  for  violence  in  that  particular  place  T'  Objectioki 
was  made  to  each  of  these  questiohs  by  Counsel  for  the  Ststfr, 
and  the  Court' refused  to  allow  them  to  be  adked«  To  wkich 
rflling  the  prisoner,  by  his  Counsel,  excepted.  And  Uiis  edn-* 
stitutes  the  fourth  err^  assigned. 

•No  authority  was  read,  for  or  against  this  pointy  exicepttba 
<Me  of  Boswell  and  Blaekwelly  (12  (fu.  M.)'  and  that  estain 
ttihes  tiiis  principle  only :  that  where  a-  witnesaia  sou^t  to 


APqUBTA,  JUNE  TERM,   1855.  221 

Kacner  m.  The  State. 

be  impesclidd^  and  is  shown  to  have  a  general  reputation  for 
truth  and  yefaeity  in  thb  county^ of  his  residence,  that  that 
may  be  considered  the  neighl^brhood  in  which  he  lives,  for  the 
purpose  of  satisfying  the  deuian<ls  of  the  law. 

I  Cook  occasion,  when  delivering  the  opinion  in  this  cose,  to 
state,  that  for  myself,  I  was  inclined  to  hold  that  the  reject- 
ion of  the  questions,  hi  the  form  in  which  they  were  put,  was  er- 
ror ;  but  that  in  deference  to  the  opinion  of  my  brother  St  arn  bs, 
as  well  as  to  that  of  the  learned  Judge  who  presided  at  tho 
trial,  I  was  content  to  affirm  the  judgment,  witli  this  distinct 
explanation:  that  it  was  competent  to  give  proof  as  to  the 
general  eonduct  of  the  deceased  for  violence  at  this  place — 
especially  toward  Keener — ^tho  testimony  showing  that  they 
had  long  been  rivals  for  the  favor  of  the  keeper  of  the  brothel. 

Upon  examination,  I  am  satisfied  that  the  ({uestions  pro- 
pounded to  Prater,  were  in  the  proper  form. 

Mr.  OrtctnUaf^  in  trcating^of  the  rule  as  to  the  admissibil- 
ity of  evidence  of  general  character,  concludes  thus :  ''  But 
it  seems  that  the  character  of.  the  party,  in  regard  to  any  par- 
ticular trait,  is  not  in  issue,  unless  it  be  thi  trait  cluirged 
against  him;  and  of  this,  it  is  only  evidence  of  general  repur ' 
tatian  which  is  to  be  admitted,  and  not  positive  evidence  of 
general  bad  eonduct.  And  tlM>  author  quotes  Hwift's  Evi- 
denee,  and  numerous  case's,  English  and  American,  to  sustain 
ahia  proposition.  (1  Oreenleaf's  Evidence^  §55— n^fe.)  Tho 
j>articular  trait  involved  in  the  issue  here,  was  the  character 
of  Mr.  Reese  for  violence  in  this  place ;  a  circumstance  relied 
on  by  Keener,  in  part,  for  his  justification  in  committhip:  tho 
homicide.  And  it  would  seem  that  the  character  o£  the  de- 
^xaaed  'for  violence,  was  to  bo  established  by  general  rcputa- 
tiob,  rather  than  positive  evidence  of  general  bad  conduct. 

Either  mode  of  proof  will  be  satisfactory  to  the  defendant's 

Ck>unsel,  in  the  present  case,  provided  we  repudiate  the  doc- 

I  trine,  as  we  distinctly  do,  that  a  jnan  may  not  have  different 

i  ^general  characters,  adapted  to  dificrent  circumstances  and  ) 

looolities ;  that  is,  a  character  for  rail  cars  and  a  character 

for  the  brothel-;  a  character  for  the  church  and  one  for  the 
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Street;  a  character  when  drunk,  and  a  character  when  sober. 
Instead  of  a  doctrine  like  this  being  too  loose  for  judicial  in- 
vestigation,  we  hold  that  it  is  in  aocordance  with  the  soundest 
elementary  principles.  In  all  cases  where  eyidence  is  admit- 
tedy  touching  tlie  general  character,  of  the  party,  it  ought, 
manifestly,  say  the  authorities,  to  bear  reference  to  the  na- 
ture of  the  charge  against  him. 

A  schoolmaster  is  indicted  for  an  assault  a^d  battery  upon 
one  of  his  pupils;  he  defends  himself  under  his  acknowledged 
right  to  inflict  moderate  correction.  The  charge  puts  in  issue 
the  character  of  the  teacher  for  violence ;  -and  where,.  fu^Jy 
would  you  go,  to  ascertain  that  character  ?  among  hi»  fd- 
low-men,  or  in  the  schoolroom?  There  can  be  but  one  're- 
sponse to  this  question :  an  officer  in  the  army  or  naVy  is 
tried  for  cruelty  to  a  soldier  or  sailor;  what  has  his  reputa- 
tion in  the  community,  generally,  to  do  with  the  trait  of 
character  involved  in  the  issue  7  It  is  in  the  barracks,  and 
on  board  the  Man  of  War,  that  we  look  for  what  we  wish  to 
learn.  There  are  thousands  of  men  in  this  country,  mild  as 
a  May-morning  when  sober,  but  demoniacs  when  drunk ; 
%ftve  not  such  two  distinct  characters  ?  Their  moritl  iden- 
tity is  completely  lost — ^their  individuality  metamorphosed  un- 
der the  maddening  effects  of  alcohol.  Philip  drunk  acndJ^iUp 
sober,  were  altogether  different  persons.  As  a  conductor, 
Mr.  Reese  was  uniformly  gentlemanly ;  at  the  brothel,  ho  was 
menacing,  turbulent,  rash,  reckless  and  raging. 

The  case  of  Quesenbury  vs.  The  State,  (3  Stewart  .^  Por- 
ter, 308,)  although  not  strictly  applicable  to  the  precise  point 
which  we.have  been  considering  is,  •  nevertheless,  -so  perti- 
nent to  the  case,  that  I  am  induced  to  make  the  following 
quotation  from  the  opening  of  the  Court,  as  delivered  of 
Chief  Justice  Lipseombe :  ''  that  the  good  or  bad  character 
of  the  deceased,  as  an  abstract  proposition,  can  have  no  in- 
fl«ehce  on  the  guilt  of  the  accused,  is  too  clear  to  admit  .of 
controveray.  To  murder  the  vilest  and  most  profligate  of 
the  human  race,  is  as  much  a  crime  as  if  he  had  been  the 
bwt,  most  virtuous,  and  the  greatest  benefactor  of  mankind ; 
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but  there  can  be  no  doubt  but  that  ^hen  the  killing  has  been 
under  such  circumstances  as  to  create  a  doubt  aB  to  the 
character  of  the  offence  committed,  that  the  general  charac- 
ter of  the  accused,  may,  sometimes,  afford  a  clue  by  ^hich 
the  devious, ways  by  which  human  action  is  influenced,  may 
be  threaded  and  the  truth  obtained,  /it  is  an  acknowledged 
principle,  that  if,  at  the  time  the  deadly  blow  was  inflicted, 
the  person  who  so  inflicts  has  well-founded  reasons  to  believe 
himself  in  imminent  peril,  without  having,  by  his  fault,  pro- 
duced the  exigency,  that  such  killing  will  not  be  murder."    • 

*'  If  tlio  deceased  was  known  to  be  quick  and  deadly  in 
his  revenge  of  imagined  insults  ;  tliat  he  was  ready  to  raise  a 
deadly  weapon  on  every  plight  provocation ;  or  in  the  language 
of  the  Counsel,  his  "  garments  were  stained  with  many  mur- 
ders," wfi*m  the  slayer  had  been  menaced  by  such  an  one,  he 
would  find  some  excuse  in  oue  of  the  strongest  impulses  of 
our  nature,  in  anticipating  the  purposes  of  his  antagonist; 
the  language  of  the  law  in  such  a  case  would  be,  obey  that 
impulse  to  self-preservation,  even  at  the  hazard  of  the  life  of 
your  adversary/' 

**  If  the  killing  took  place  under  circumstances  that  could 
afford  the  slayer  no  reasonable  grounds  to  believe  himself  in 
peril,  he  could  derive  no  advantage  from  the  general  char- 
acter of  the  deceased  for  turbulence  and  revenge  ;  ))ut  if  the 
circumstances  of  the  killing  were  such  as  to  leave  an//  doubt, 
whether  he  had  not  been  more  actuated  by  the  principle  of 
self-preservation  than  that  of  malice,  it  would  be  proper  to 
admit  any  tcstimfmy  calculated  to  illustrate  to  the  Jury  the 
motive  of  which  he  had  been  actuated." 

"  To  this  cause,  we  can  see  no  good  objection  ;  and  it  seems 
pretty  certain,  that  it  would  often  shelter  the  innocent  from 
the  influence  of  that  sound,  but  not  uufrcquently  severe  max- 
im of  law,  that  when  the  killing  has  been  proven,  malice  will 
be  presumed,  unless  explained  and  rebutted.  There  can  be 
but  little  danger  of  the  guilty  escaping,  under  the  influence 
of  a  prejudice  created  by  such  testimony  against  the  deceased. 
The  discretion  of  the  Judge  will  bo  able  to  control  and  pre- 
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vent  sach  a  result.     And  Jurors  will  be  able  to  comprehen J 
the  reason  apd  object  of  such  proof/' 

[6.]  The  next  error -complained  of  is,  that  the  Court  with- 
drew and  excluded  from  tho  Jury  all  the  testimony  of  James 
Cosby.  This  witness  testified,  that  on  Friday  night  before 
the  death  of  Reese,  .which  was  on  the  Simday  evening  he  met 
Beese  at  the  United  States  Hotel,  who  remarked  to  witness, 
that  he  had  not  seen  him  on  Mcintosh  street  for  a  good  while. 
Cosby  replied,  that  he' had  not  been  there  for  about  ten 
months.  Reese  then  said,  that  ht,  himself,  did  not  go  there 
as  frequently  as  he  used  to  do ;  that  Keener  had  taken  his 
woman  from  him ;  and  he  said  that  Keener  was  a  damned 
coward,  and  that  he  had  made  him  leave  there  two  x>t  three 
times;  And  that  if  Keener  crossed  his  path  he  would  kill  him. 
He  added,  he  was  going  out  there  before  long,  and  would 
kick  up  hell.     Nothing  more  was  said. 

The  testimony  of  Cosby  was  rejected,  mainly  upon  the 
ground,  that  the  threats  which  it  proves,  were  made  in  a  pri- 
vate conversation  between  Reese  and  witness,  which  was  ne- 
ver communicated  to  Keener. 

Without  stopping  to  inquire  whether  the  facts  related  by 
the  witness,  apart  from  the  threats,  were  not  admissible,  we 
prefer  to  confront  the  question  directly ;  and  to  consider 
whether  or  not  the  evidence  of  Cosby,  taken  as  a  whole,  should 
not  have  been  received  ?  Keener  is  indicted  for  killing  Reese : 
his  defence  is,  that  Reese  manifestly  intended,  by  surpi-ise  or 
violence,  to  take  his  life,  or  do  him  some  bodily  hurt ;  that 
the  circumstances  were  such  as  to  excite  the  fears  of  a  rea- 
sonable man  ;  and  that  he  acted  under  the  influence  of  those 
fears,  and  not  in  the  spirit  of  revenge.  The  proof  is,  that 
two  nights  before  the  tragedy  occurred,  Reese  entertained  the 
most  deadly  hostility  toward  Keener.  Jealousy,  another 
name  for  insanity,  of  the  most  malignant  character,  had  taken 
possession  of  his  bosom,  and  was  shaking  the  throne  of  his 
reason  to  its  very  foundation.  Keener  had  taken  hU  woman 
frmn  him;  mnd  if  the  damned  coward  ever  crossed  his  path, 
lie  would  kfll  Inm ;  he  was  going  out  on  Mcintosh  street  be- 
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ore  l<Migy  and- would  kiek  up  ltell4here.  Prophetic  wordil 
le  sowed  to  the  wand,  and  reaped  the  whirlwind.  What  m 
enriUe  lesson !  Well  night  the  wise  nan  saj  of  the  house- 
rf  the  strange  woman — ^*  the  dead  are  there  T 

Ought  not  this  conversation,  whether  communicated  liy  ^ 
Keener  or  4iot,  to  have  been  admitted  as  a  substantive  faet,     ?^ 
o  show  the  mains  animus,  or  evil  intent  tewsrd  Keener,  with     r 
vhich  Reese  went  to  that  house  that^iig^  ?    Laying  aside  all   ^   ,« 
edmical  rules  and  reasoning,  wc  aak^.wkh  the  knowledge  of     ^\ 
ht  mind  and  feelings  ef  the  deceased  disclosed  by  this  wit- 
less, would  we  not,  and  ouglit  not  the^ury ,  to  listen  more  indul'^ 
■ently  to  the  ^alleged  apprehension  of  injury  on  the  part  of 
keener  ?     as  well  as  to  the  facts  and  circumstances  upon 
rUch  he  relies,  to  justify  his  conduct  ?    Do  not  these  previ- 
>ufl  threats  thxow -light  upon  Reese's  conduct,  up  to  the  time 
df  the  killing  ?     Do  they  not  serve  to  ilhistrate  the  transat- 

JOB? 

It  is- Stated  by  Mr.  Starkie,  (1  Treatise  tm  JEv.  p.  39,)  3^, 
Utmeoe,  (Ev.  p.  74,  ^  Seq.)  and  all  the  writers  on  evidcnoe,  "     ] 
(hat  the  general  rule  is,  that  all  the  circumstances  of  a  trans*  .     < 
iction  may  be  submitted  to  the  Jury,  provided  they  afford  angnj 
hir  presumption  or  inference  as  to  the  matter  in  issue.     Vhk' 
proposition  is  exceedingly  broad,  and  if  carried  out  in  good 
Faith,  would  produce  the  most  beneficial  results.     According- 
ly, in  Richards<ni  vs.  Royalton  ^  Woodstock  Turnpike  Co. 
(6  Vermt.  496,)  and  Davis  vs.  Calvert^  (6  Gill.  ^  Johnstony 
269,)  it  was  held,  that  all  facts  upon  which  uny  reasonable 
presumption  or  inference  can  be  founded,  as  to  tlic  truth  or 
falttty  of  the  issue,  are  admissible  in  evidence. 

In  addition  to  the  precedents  quoted  by  Mr.  lioscoe^  to  sus- 
tain the  general  rule  of  evidence  above  stated,  we  beg  leare 
to  refer  to  a  few  cases  in  illustration  of  the  rule. 

Xhe  case  from  Vermont  was  tliis  :  An  action  was  brought 
by  the  plaintiff  for  damages  occasioned  on  account  of  the  in-^ 
Bofficiency  of  defendant's  bridge — so  that  in  "paiaing  with  m 
drove  of  cattle,  some  eighteen  or  twenty  wnw  {irecipitated 
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inlK>  the  river,  and  seven  of  these  were  so  siHch  bruiBed  a&d' 
wounded  as  to  make  it  necessary  to  kill  them.  It  was  shows 
that  the  reach  of  the  bridge  which  fell  in  had  been  erected 
about  three  years  before  the  accident  happened^  The  plain- 
tiffs farther  offered  to  prove,  that  in  1831,  the  defendants  ' 
built  the  two  northern  reaches  of  the  said  bridge  anew,  as  the 
eld  ones  had  stood  about  nine  years ;  and  that  the  new  reach- 
es thus  erected,  were  8tr(»iger  than  the  reach  which  fell  in 
with  the  cattle.  To  the  admission  of  this  evidence,  the  Cosn- 
sel  of  defendants  objected.  But  the  objection  was  over-ruled 
and  the  evidence  admitted,  as  having  a  tendency  to  show  that 
the  defendants  considercil  that  the  augmentation  of  businesSi 
and  the  necessities  of  the  community,  required  a  stronger 
bridge  than  the  one  first  erected.  The  Court  admit  that  the 
testimony  is  not  very  important,  but  that  in  modern  practice, 
the  evidence  that  is  admitted  to  go  to  the  Jury  is  more  nat- 
ural, and  not  governed  by  rules  so  artificial  as  formerly. 
"Fnder  the  rule,  thon,"  says  the  Judge,  referring  to  thatta- 
ii&o.  from  Starkic^  ^'  did  the  evidence  afford  any  reasonable 
inference,  that  the  southern  reacli  of  the  bridge,  which  broke, 
^Nraa  insufficient,  because  in  1831  the  defendants  built  the  two 
SMTthem  reaches  stronger  than  the  reach  that  did  break! 
Does  it  tend  to  confirm  the  plaintiff's  testimony,  or  weaken 
oif  contradict  the  defendants  ?*' 

In  Qaldwdl  agaviBt  The  State  of  Connecticut^  (17  Conn^ 
JR.  4(>7,)  it  was  decided,  that  where  an  infonnation  for  keep- 
ing a  house  of  ill-fame,  charged  the  offence  as  having  been 
oommittcd  cfter  the  Statute  prohibiting  it,  went  into  opera- 
tion, and  evidence  was  offered  to  prove  that  the  house  was  re- 
puted to  be  of  ill-fame  previous  to  that  time,  that  such  evi- 
dence was  admissible  as  conducing  to  prove  that  it  sustained 
the  same  reputation  afterwards. 

TJie  State  vs.  Goodrich,  (19  Vermt.  R.  (4  Washburn^)  1 W,) 
is  almost  identical  with  the  case  imder  discussion.  Goodrich 
was  indicted  fot  discharging  a  gun  at  one  Green  and  wound- 
ing him ;  and  the  person  injured  was  a  witness  on  the  trial; 
and  it  appeared  that  the  affray  took  place  on  the  premiees  of 
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the  defendant.  Goodrich  insisted  that  the  assault  and  bat- 
tery, if  committed  by  him,  was  in  defence  of  liis  ]}erson  or 
property,  and  oflered  evidence  to  prove  that  tlierc  liad,  at 
previous  times,  been  fights  between  (Srccn  and  himself;  iind 
that  his  house  had  been  attacked,  and  his  inoperty,  Ly  a  com- 
pany, of  which  Green  was  one;  and  that  (Jreen  had  fre- 
jnently  threatened  violence  upon  his  person.  The  Court  dc- 
3ide<l  that  it  was  not  competent,  as  a  defenco  lo  this  prosecu- 
tion, to  inquire  into  the  previous  aflTrsys  and  contentions  be- 
tween the  parties;  or  to  prove  a  previous  threat  by  Green, 
that  he  wanted  to  get  some  powder  for  tho  pufpose  of  blow- 
ing up  the  house  of  the  defendant. 

Redjield^  Justice,  in  delivering  the  opinion  of  tho  Supreme 
Oourt,  stated  the  question  to  be,  whether  Green  made  tho 
Bret  assault,  or  whether  Goodrich  acted  in  self-defence.  And 
after  stating  that  it  is  not  always  easy  to  determine  what  is 
collateral  to  the  main  issile,  the  Judge  procoeds — "  In  tlie 
present  case,  if  it  was  material  to  know  with  what  mient 
Green  wcat  to  defendant's  house,  that  could  only  be  shown 
by  his  acta  and  his  declarations,  in  connection  with  those 
acts.  As  part  of  that  intent,  it  might  Imvc  been  shown  that 
he  declared  his  intention  to  see  if  the  hay  remained ;  and  we 
apprehend  what  is  stated  in  the  bill  of  exceptions,  in  regard 
to  the  tendency  of  the  testimony  on  the  part  of  the  State,  to  show 
that  he  went  there  with  that  intvn  t,  must  have  bee  n  derived,  part- 
ly at  least,  from  his  declarations  on  the  way  and  while  there. 
Hat  is  the  only  way  it  could  be  shown,  aside  from  his  own 
testimony.  And  we  think  that  all  his  declarations,  from  the 
time  of  setting  out  on  his  expedition,  in  connection  with  his 
acts,  are  competent  to  show  with  what  intent  he  ivcnt  there. 
And  if  an  innocent  intent  may  be  sho^Ti  in  this  way,  then  the 
contrary  may  also  be  shown  in  the  same  manner.  And  in 
this  view,  the  evidence  was  in  no  sense  collateral.** 

**  If  Green,  then,  denied  making  such  a  declaration,  it 
might  be  shown  that  he,  in  fact,  did  both  as  tending  to  im- 
peach the  witness  by  contradicting  him ;  and  as  going  to 
titablish  tlie  fact  that  he  tuent  therefor  the  purpose  of  begin- 
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ning  an  affray^  and  as  tending  to  justify^  perliaps^  more 
vigorous  defence  of  any  supposed  offensive  movement  on  the 
part  ofGfrcen.** 

[6.]  The  true  distinction,  wc  apprehend,  as  to  the  admissi- 
bility of  evidence  of  threats,  and  one  apparently  overlooked 
in  many  of  the  cases,  is  this :  when  sought  to  be  introduced 
by  the  defendant  as  a  justification  for  the  homicide,  and  with- 
out any  overt  act,  he  must  show  that  they  have  bcea  com- 
municated ;  otiierwiae  they  can  fuinish  no  excuse  forJiis  con- 
duct ;  but  when  offered  to  prove  a  substantive  fact,  namely : 
the  state  of  feeling  entertained  by  deceased  toward  the  s^- 
cused,  it  is  competent  testimony,  whether  a  knowledge  of  the 
threats  be  brought  home  to  the  defendant  or  not. 

[7.]  I  will  merely  add,  that  the  remoteness  or  nearness  of 
time,  as  to  threats  and  declarations,  pointing  to  the  act  sub- 
sequently committed,  makes  no  difference  as  to  the  compe- 
tency of  the  testimony.     (3  StrohharVs  L.  R.  517,  note.) 

Upon  the  authority  of  the  note,  then,  as  laid  down  by  Mr. 
Starkie  and  others,  .and  as  illustrated  by  numerous  adjudicat- 
ed cases,  we  are  clear  that  the  testimony  of  Cosby  should  have 
been  admitted,  as  it  conduced  to  prove,  in  connection  with 
•other  evidence,  the  (luo  animo  with  which  Reese  resorted  to 
the  brothel  on  Mcintosh  street  that  night ;  and  that  his  plan- 
ner and  conduct  corresponded  with  that  purpose,  so  as  to 
warrant  Keener  in  believing  that  the  same  scenes  were  to  be 
repeated  there  that  night,  which  had  been  re-enacted  several 
times  before ;  and  that  no  alternative  would  be  left,  but  to 
retreat  again  as  he  had  done  before,  twice  or  three  times,  or 
take  the  consequences. 

In  view  then,  of  the  frequent  failure  of  justice,  from  the 
failure  of  evidence — and  thoroughly  convinced,  as  we  are, 
that  no  competent  means  of  ascertaining  the  truth  ought  to 
be  neglected,  we  think  the  testimony  of  James  Cosby  was 
improperly  ruled  out.  It  was  pertinent  to  the  issue,  and 
ought  to  have  been  submitted  to  the  Jury.  It  showed  the 
intent  with  which  Reeso  resorted  to  this  brothel ;  and^  akO| 
his  feelings  toward  the  defendant. 
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[8.]  We  propose  to  consider  and  dispose  of  the  6th,  7th, 
»th  and  9lh  assignments  of  error  together.  They  present,  for 
or  review,  the  main  questions  in  this  case ;  all  the  rest  are 
omparatively  of  minor  importance. 

In  his  charge  to  the  Jury,  tlie  Court,  in  the  Ian^uug|c  of 
ie  bill  of  exceptions :  "  failed,  omitted  and  declined,  al- 
lough  reciuested  by  the  Counsel  for  the  prisoner  so  to  do, 
)  read  to  the  Jury  or  comment  upon  tlio  12th  and  18th  sec- 
ons  of  the  4th  division  of  the  Penal  Code,  upon  Avhich  Coun- 
jl  for  prisoner  had  mainly  relied  for  his  defence.  The 
!ourt  having  read  the  1st,  2d,  8d,  4th,  6th  and  7th  sections, 
len  charged  the  Jury  that  the  section  of  the  Penal  Code, 
pplicabic  to  the  grounds  on  which  the  defence  had  been 
laced,  was  as  follows  :  reading  the  15th  section  ;  to  which 
iilitre,  omission  and  refusal  to  charge,  and  charge  as  given, 
lounsel  for  prisoner  excepted." 
/'The  Court  was  also  reciuested,  by  Counsel  for  prisoner, 

>  charge  the  Jury  as  follows : 

1st.  That  if  they  believed,  from  the  evidence,  that  the  pris- 
ner,  at  the  time  of^thc  commission  of  the  act,  was  under  the 
3ars  of  a  reasonable  man,  that  the  deceased  was  manifestly 
itending  to  commit  a  personal  injury  upon  him — amounting 

>  felony,  the  killing  was  justifiable  homicide. 

2dly.  That  if  they  believed,  from  the  evidence,  that  the 
ri&oner  was  under  similar  fears  of  some  act  of  violence  and 
ijury,  less  than  a  felony,  his  oifence  was  manslaughter,  and 
ot  murder.** 

**  Which  charge,  so  requested,  the  Court  failed  and  refused 
)  give ;  to  which  failure  and  refusal,  Counsel  for  the  priso- 
er  excepted.*'  It  is  also  assigned  as  error,  that  the  Court 
liled  and  omitted  to  read  to  the  Jury  and  comment  upon  the 
th,  10th  and  11th,  as  well  as  the  12th  and  13th  sections  of 
be  4th  division  of  the  l^enal  Code,  although  requested  by 
/^ounsel  so  to  do. 

I  would  remark,  tliat  by  reference  to  the  bill  of  exceptionfl, 

do  not  find  that  any  request  was  made  of  the  Court  to  give 
&<$hargc  and  expound  to  the  Jury  the  9th,  10th  and  11th 
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.Sections  of  the  4th  division  of  the  Code.     Theee  throe  sec- 
tions relate  exclusively  to  involuntary  manslaughter;  an( 
there  is  not  a  particle  of  proof  to  make  this  killing  that  of-- 
fence.     It  was  murder,  voluntary  manslaughter  or  justifiable- 
homicide.     The  Court  was  rights  therefore,  in  pretermitting 
that  portion  of  the  Code  which  defines,  with  its  sub-division, 
involuutaiy  manslaughter,  "and  annexes  a  penalty  to  each 
grade  of  the  offence.     Counsel  for  prisoner  do  not  pretend- 
that  this  law  is  applicable  to  his  case.     To  give  it  in  oharge 
to  the  Jury,  then,  would  be  to  distract  and  bm^den  their  minds, 
unnecessarily  and  improperly.     Whether  or  not  there  watt 
error  in  the  remainder  of  these  assignments,  depends  upon 
the  fact  of  whether  there  was  any  evidence  vnpon  which  the 
Jury  might  have  mitigated  the  offence  from  murder  to  a  low- 
er grade  of  homicide.     Wo  go  one  step  further:  If  the  cir- 
stances  of  the  killing  were  such  as  to  leave  any  doubt  wheth- 
er Keener  had  not  been  actuated  by  the  principle  of  self-pres- 
ervation, rather  than  that  of  malice,  we  shall  be  constrained 
to  remand  this   cause  for  a  new  trial.     For  the  question, 
whether  Keener  killed  Reese  to  prevent  Reese  from  killing 
or  doing  him  some  great  bodily  harm,  has  not,  in  the  opinion 
of  this  Court,  been  fully  submitted  to  the  Jury.     A  part  of 
the  law  only,  applicable  to  the  defence,  was  given ;  and  where 
a  man's  life  is  at  stake,  it  is  fit  and  proper  to  allow  him  the 
benefit  of  every  provision  of  the  Code. 

[9.]  In  every  charge  of  crime,  there  must  be  a  question  of 
law,  and  a  question  of  fact.  Is  there  any  such  rule  of  law  as 
that  on  which  the  indictment  is  founded  ?  Has  the  defend- 
ant violated  that  rule  ?  The  decision  of  both  of  these  is  ne- 
cessarily involved  in  the  general  verdict  of  "  guilty"  or  "  not 
guilty" — ^the  only  form  of  verdict  allowed  by  our  Code.  The 
former  finding  afiirms  both  the  existence  of  the  law  and  its 
violation  by  the  accused  ;  the  latter,  either  thai  there  is  no 
such  law,  or  that  it  has  not  been  transgressed.  It  is  the  duty 
of  the  Judge  to  declare  to  the  Jury  what  the  law  is,  with 
itb  exceptions  and  qualifications ;  and  then  to..£tate  hypothet- 
ically,  tliat  if  certain  facts,  which  constitute  tfaeoffenee,  ai^ 
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pcored  to  their  Batisfaction,  they  will  find  the  defenduit  gnil-   j 
tjr ;  otherwise,  they  will  acquit  him. 

In  this  State — ^in  all*  free  goremments — in  tenderness  to  the 
accused,  great  latitude  has  been  allowed  to  Counsel  in  stating 
and  enforcing  their  views  of  the  law  in  criminal  cases.  And 
a  liberal  confidence  has  been  reposed  in  those  who  are  called  to 
defend  the  liberty  and  life  of  the  citizen  in  the  hour  of  trial. 
And  where  Counsel,  in  their  place,  under  their  professional 
obligations  to  the  Court  and  the  country,  insist  that  ce||||pii 
portions  of  the  law  apply  to  the  facts  of  their  client's  case  ; 
especially  where  it  is  capital^  it  would  be  better  to  read  the 
l^w  to  the  Jury^  with  such  comments  and  explanations  as  the 
Court,  possessing  the  superintending  power,  might  feel  it  to  be- 
lts duty  to  give. 

The  theory  of  our  system  is,  that  the  Jury  have  not  onlj 
the  power^  but  the  right,  to  pass  upon  the  law,  as  well  as  the  jf 
facts,  in  rendering  their  verdict ;  and  yet,  this  anomaly  staree  'r- 
us  in  the  face,  thkt  they  are  not  permitted  even  to  take  the 
Code  to  their  consultation  room.  They  know  nothing  of  the 
lav,  except  so  much  and  such  parts  of  it  as  are  given  them 
in  charge  by  the  Court.  This  fact  alone,  is  strongly  sug- 
gestive of  the  propriety  of  withholding  no  law  from  them, 
vrhich  they  are  entitled  to  consider.  Suppose,  as  in  the  pre- 
sent case,  it  were  doubtful  whether  this  offence,  as  proven  by 
the  witnesses,  came  under  the  12th  and  13th  sections  of  the 
4th  division  of  the  Penal  Code,  as  contended  for  by  the  de- 
fendant's Counsel,  or  under  the  15th  section,  according  to  the 
opinion  of  the  presiding  Judge,  should  not  both  have  been 
submitted  ? 

In  Ca8e\8  English  Liberties;  or^  The  Freeborn  Svhject'% 
Inheritance^  201-'2,  it  is  said,  "  the  office  and  power  of  Ju- 
ries in  criminal  cases,  is  judicial ;  from  their  verdict  there 
lies  no  appeal ;  by  finding  guilty  or  not  guilty,  they  do  com- 
plicately  resolve  both  law  and  fact.'*  And  that  in  a  crimi- 
nal trial,  the  Jury  may  determine  the  law  and  the  fact  of  the 
case,  has  been  supported  by  every  English  Judge,  excepjt 
(Jhief  Justice  Jeffries^  in  the  case  of  Col  Sidney^  (3  Har^ 
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grave's  State  Trials^  805.)  And  to  their  credit  be  it^spoken^c 
that  the  Juries  have  always  been  right  on-fondamental  ques--^ 
tions  of  liberty  and  popular  right.  (1  Chandler's  Grim.  TriaUj-^ 
148,  149,  153,  269,  288.  Yenger's  ease,  17  HimoelTs  Stattm^ 
Triah,  675,  724.) 

But  how  can  they  judge  of  law  which  is  not  before  them  ^3 
There  is  no  alternative — either  -the  Courts  must  refer  to  th< 
Jury  the  whole  law  of  the  case^  or  the  supposed  distinctidEaK. 
b«|ween  the  power  of  Juries  in  civil  and  criminal  cases,  should 
be  abolished. 

[10.]  With  these  preliminary  remarks,  we  proceed  to  ex- 
amine the  12th,  18th  and  15th  sections  of  the  4th  division  of 
the  Penal  Codfe. 

By  the  12th  section,  it  is  enacted,  that  '^  there  being  no 
rational  distinction  between  excusable  and  justifiable  hemi- 
cide,  it  shall  no  longer  exist.  Justifiable  homicide  is  the  kiB- 
ing  of  a  human  being  by  commandment  of  the  law,  in  execAi- 
ti<m  of  public  justice ;  by  permission  of  the  law,  in  advance- 
ment of  public  justice ;  in  self-defence,  or  in  defence  of  habi- 
tation, property  qi  person,  against  one  who  manifestly  intfi&job 
or  endeavors,  by  violence  or  surprise,  to  commit  a  felony  on 
either;  or  against  any  persons  who  manifestly  intend  and 
endeavor,  in  a  riotous  or  tumultuous  manner,  to  enter  the 
habitation  of  another,  for  the  purpose  of  assaulting  or  offering 
personal  violence  to  any  person  dwelling  or  being  therein." 
{Cobb's  Digest,  784.) 

Section  13th,  declares  that  a  bs^re-iear  of  any  of  those  of- 
fences, to  prevent  which  the  homicide  is  jalleged  to  have  been 
committed,  shall  not  be  sufficient  to  justify  the  killing ;  it 
must  appear  that  the  circumstances  were  sufficiesit  to  excite 
the  fears  of  a  reasonable  man ;  and  that  the  party  killing  re- 
ally acted  under  the  influence  of  those  fears,  and  not  in  the 
spirit  of  revenge.*'     {lb,) 

Section  15th,  provides  that,  "  if  a  person  kill  another  ii 
his  defence,  it  must  appear  that  the  danger  was  so  urgent  and 
pressing,  at  the  time  of  the  killing,  that,  in  order  to  save  his 
own  life,  the  killing  of  the  other  was  obsolutely  neeeasary; 
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mud  it  must  appear,  also,  that  the  person  kiUed  'was  the  aa-   l 
sailant,  or  that  the  slayer  had  really  and  in  good  faith,  endeav- 
ored to  decline  any  further  straggle  before  the  mortal  blow 
wasgiren."     (76.;?.  785.) 

It  is  clear  that  there  is  no  conflict  between  these  different 
sections.  The  last  two  sections  may  be  construed,  perhaps, 
to  be  qualifications  of  the  first.  The  right  of  self-defence  is 
given  by  the  12th  section,  against  one  who  manifestly  intends 
to  commit  a  felony,  by  violence  or  surprise,  on  the  person  or 
property  of  another.  Section  18th  limits  this  right,  by  ror 
(piiring  that  the  .circmo^tances,  to  justify  tka  killing,  must  be 
suScient  to  excite  the  fears  of  a  reasonable  man ;  and  that 
the  party  killing,  really  acted  under  the  influence  of  these 
fearS)  and  not  ^^  the  spirit  orf  revenge  ;  and  the  15tli  section 
still  further  restricts  the  right,  by  providii^  that  the  (]a^ger 
should  be  so  urgent  imd  pressing,  at  the  time  of  the  killing, 
that  in  order  to  save  his  own  life  the  killing  of  the  ether  was 
absolutely  necessary. 

Either  this  is  the  true   exposition  of  the   three  sections 
taken  together,  and  they  should  not,  therefore,  be  separated^ 
or  else  the  15th  section  applies  to  a  different  class  of  cases 
than  the  one  contemplated  in  the  12th ;  and  we  are  not  pre-   ' 
pared  to  say  that  the  latter  would  not  be  the  sounder  intei*-   - 
pcetation. 

Was  there  any  evidence,  then,  which  entitled  the  defend- 
ant to  have  the  12th  and  18th  sections  given  in  charge  by 
the  Court  to  the  Jury  ? 

It  is  in  proof,  that  Reese  went  to  the  house  of  tTarborough, 
the  night  on  which  he  was  killed,  with  his  bosom  boiling  witb 
hate  toward  Keener,  and  breathing  forth  threats  of  revenge, 
should  he  encounter  him:  He  finds  him  in  the  bed-room  of 
the  miserable  mistress  of  the  brothel ;  he  kicked  furiously  at 
the  door  ;  he  jobbed  at  the  window  with  his  knife,  the  blade 
of  which  was  six  inches  long;  he  called  out  to  Jane  Yarbo- 
rwj^ :  ^^  show  up  your  Keener,  I  want  to  cut  his  damned 
th^t.*'     Keener  dresses  and  comes  out  upon  the  piazsa, 
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'tended  to  cstablisli  the  defence  of  the  prisoner,  under  the  15th 
section — (and  if  it  did  not,  why  was  it  road  ?) — why  did  it  not 
likewise  tend  to  the  same  purpose,  under  the  12th  and  13th 
sections  ?  The  Jury  who  were  sworn  to  try  this  traverse,  had 
a  right  to  find  their  verdict  upon  their  own  convictions  and 
conecienccs:  for  as  was  very  pertinently  said  by  Clricf  Jus- 
tice Vaughn  in  BuhIicIVb  casej  (  Vaughn  a  R.  148,)  ''  A  man 
cannot  see  by  another's  eye,  nor  hear  by  another's  ear.  Mo 
more  can  a  man  conclude  or  infer  the  thing  to  be  resolved  by 
another's  'understanding  or  reasoning."  lie  continues — 
"Upon  all  general  issues,  as  upon  not  culpable  pleaded,  the 
Jury  find  upon  the  issue  to  be  tried,  wherein  they  resolve 
both  law  and  fact  complicately,  and  not  the  fact  itself;  so  as 
though  they  answer  not  simply  to  the  question — what  is  the 
law  ?  Yet,  they  determine  the  law  in  all  matters  where  issue 
is  joined  and  tried."     (lb,  150.) 

Said  Chief  Justice  Parsons^  in  Coj^n  vs.  Coffin.  (4  Mass. 
M,  25,)  "  the  issue  involves  both  law  and  fact ;  and  the  Jury 
most  decide  the  law  and  fact.  To  enable  them  to  settle  the 
&ct,  they  must  weigh  the  testimony  ;  that  they  may  truly 
decide  the  law,  they  are  entitled  to  the  assistance  of  the 
Judge."  IIow  to  the  "assistance?"  By  withholding  from 
them  the  law  upon  which  the  prisoner  professedly  grounds 
his  defence?  No — nor  by  having  it  read,  and  then  taking 
the  law,  implicitly  and  without  questioning,  from  the  Court ; 
otherwise,  the  verdict  is  not  theirs^  but  in  part  only;  and 
general  verdicts  should  be  abrogated,  and  special  verdicts  re- 
vived. They  should  find  the  naked  fact  instead  of  the  crim- 
imU  fact.  It  follows,  demonstrably,  then,  under  our  Code, 
that  to  make  a  whole  verdict — a  legal  verdict,  the  Jury  must 
find  the  conclusion  of  law  upon  the  facts  ;  and  notwithstand- 
ing it  is  their  privilege,  as  well  as  their  duty,  to  receive  "  as- 
astance"  from  the  Court,  still,  the  conclusion  of  lato^  upon 
the  facts,  must  be  the  result  of  their  own  conviction  and  un- 
derstanding. 

If  the  power  thus  committed  to  the  Jury  be  exercised 
igringt  the  opinion  of  the  Court  to  convict,  the  remedy  is 
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with  the  Court  to  set  aside  the  verdict  and  award  a  new  trials 
If  used  to  acquit,  it  must  be  an  extreme  case ;  and  althougli. 
contrary  to  law,  is  rarely  tainted  with  corruption.     It  is  pro- 
duced, generally,  by  a  liberal  interpretation  of  the  law,  in. 
favor  of  liberty  and  life. 

In  connection  with  the  topics  already  discussed,  the  Court 
was  requested,  by  Counsel  for  the  prisoner,  to  charge  th© 
Jury— 

1st.  That  if  they  believed,  from  the  evidence,  that  priso- 
ner, at  the  time  of  the  commission  of  the  act,  was  under  the 
fears  of  a  reasonable  man,  that  the  deceased  was  manifestly 
intending  to  commit  a  personal  injury  upon  him,  amounting 
to  felony,  the  killing  was  justifiable  homicide. 

This  charge  the  Court  refused  to  give.  And  wherefore? 
Is  it  not  in  exact  accordance  with  the  terms  of  the  Code? 

2dly.  That  if  they  believed,  from  the  evidence,  that  pris- 
oner was  under  similar  fears  of  some  act  of  violence  and  in- 
jury, less  than  a  felony,  his  offence  was  manslaughter. 

This  request  was  likewise  refused ;  and  although  not  in  the 
Code,  in  so  many  words,  it  would  seem  to  be  a  necessary  co- 
rollary from  the  sections  we  have  been  considering.  Indeed, 
it  is  a  familiar  principle,  and  one  scattered  everywhere  in 
works  on  criminal  pleading.  ^^  Neither  can  a  man/'  sayi 
SawkinSj  ^^  justify  the  killing  another  in  defence  of  his  house 
or  goods,  or  even  of  his  person,  from  a  bare  private  trespias; 
and  therefore,  he  that  kills  another  who,  claiming  a  title  'to 
Ids  house,  attempts  to  enter  it  by  force  or  shoots  at  it,  or  that 
breaks  open  his  windows  in  order  to  arrest  him,  or  persists  m 
breaking  his  hedges  after  he  is  forbidden,  is  guilty  of  num- 
slaugJder.'*     (1  Hawkins*  Pleas  of  the  Cfrown^  872.) 

The  requests  being  legal  and  refused,  the  judgment  com- 
plained of  upon  these  points,  must  be  reversed. 

The  7th  ground  taken  in  the  motion  for  a  new  trial,  was 
because  James  Sikes,  one  of  the  Jurors  sworn  in  chief,  did 
not  stand  indifferent  between  the  State  and  the  prisoner,  said 
Jilror  having,  previously  to  being  sworn,  expressed  decided 
opinioiifl  in  relation  to  the  guilt  of  the  accused,  and  sudhatraig 


AUGUSTA,  JUNE  TERM,   1855,  287- 

Conraey  r«.  Curtis. 

P^^judice  against  the  accused,  as  rendered  him  an  incompetent 
*^^for,  in  law,  and  which  were  unknown  to  the  accused  or  his 
^^ounscl,  until  after  the  verdict  was  rendered,  said  Sikes 
having  previously  answered,  negatively,  the  usual  ([iiestions 
^n  the  voire  dire. 

As  this  question  cannot  r^cur  on  the  re-hearing  of  this 
cause,  and  no  principle  is  involved  in  its  adjudication,  we  for- 
bear to  consider  it ;  our  decision  upon  the  whole  case  being, 
that  the  judgment  of  the  Superior  Court  ought  to  beset  aside 
and  a  new  trial  granted,  which  is  ordered  accordingly. 


No.  21. — John  B.  Coursey,  plaintiff  in  error,  v%.  David  L. 
Curtis,  defendant  in  error. 

[1.]  A  promissory  note  is  personal  property,  within  the  terms  and  meaning 
of  the  Act  of  1821,  providing  a  summary  remedy  to  quiet  and  protect  the 
possession  of  personal  property. 

Case  in  Richmond  Superior  Court.  Tried  before  Judge  Holt, 
January  Term,  1855. 

This  was  an  action  for  malicious  arrest  and  false  imprison- 
ment. The  whole  case  turned  upon  the  question,  whether  or 
not  the  Act  of  1821,  in  reference  to  the  possession  of  per- 
sonal property,  authorized  the  issuance  of  a  possessory  war- 
rant, on  the  ground  of  the  possession  of  a  promissory  note 
claimed  by  the  applicant.  The  Court  below  held  that  the 
warrant  was  properly  sued  out,  and  the  Act  applieii  to  such  a 
case.     This  decision  is  assigned  as  error. 

J.  C.  &  G.  A.  Sneed,  for  plaintiff  in  error. 

There  being  no  appearance  for  defendant  in  error,  the  ea^e 
iras  heard  ex /Kirte. 
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Bf/  the  Court. — Starnes,  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  whether  or  not  a  pro- 
missory note  is  personal  property,  within  the  meaning  of 
our  Statute  of  1821,  providing  a  summary  remedy  for  the 
purpose  of  quieting  and  protecting  the  possession  of  personal 
property. 

For  the  plaintiff  in  error,  it  was  insisted  thai  a  promissory 
note  was  not  such  property  as  the  Act  contemplated,  because 
it  was  a  chose  in  action.  And  it  was  argued  that  the  Statute 
contemplated  personal  property  m  possession — that  sort  of 
property  of  which  the  holder  had  the  immediate  enjoyment 
and  use  ;  that  a  promissory  note,  as  a  chose  in  action,  was  of 
no  value ;  that  it  was  a  mere  evidence  of  debt — the  debt  being 
the  thing  of  value,  not  the  note ;  and  that  an  action  might  be 
maintained  for  the  debty^yithout  the  note. 

It  is  not  accurate  to  say  that  a  promissory  note  is  not  pro- 
perty of  use  and  value  to  the  owner,  a»  an  evidence  of  ddt* 
It  is  of  use  as  a  writing  on  paper^  which,  whiht  in  his  po%' 
session,  will  save  him  the  trouble  and  expense  of  otherwUe 
proving  his  debt.  In  this  point  of  view,  the  paper  is  not 
,personal  property  in  action.  It  is  th^  holder's  right  to 
receive  the  debt  or  damage  for  the  breach  of  the  contract 
which  is  in  action,  not  the  written  evidence  of  such  right- 
that  is  property  in  possession ;  and  as  such,  is  of  use,  as  are 
title  deeds,  records,  &c.  Thus  it  is  that  trover  may  be  brought 
for  promissory  notes,  for  title  deeds,  certificates  of  stock, 
books  of  records,  4;c.  (Goggesby  vs.  Cuthberty  2  N.  lUf* 
170.  5  Bos.  ^  P.  170.  Yea  vs.  Field,  2  T.  R.  1708. 
King  vs.  Milsom,  \  Camp.  5.  TowU  vs.  Lovett,  6  Mass.  Ji» 
394.     Todd  vs.  Crookshanks,  2  John.  432.) 

In  this  sense,  certainly,  a  promissory  note  must  be  held  to 
be  embraced  in  the  terms  of  the  Act  of  1821. 

It  has  occurred  to  us,  that  if  the  value  of  this  promissory 
note  be^  determined  alone  by  the  value  of  the  paper  as  a  writ- 
len  evidence  of  debt,  and  this  were  looked  to  as  tke  measure 
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of  the  bond  wkich  the  Act  requires  to  be  given,  this  might  af- 
ford a  very  misatisfactory  result.     But  this  is  a  diflSculty  of 
detail  rather  than  of  principle.     And  we  are  not  called  on  to 
make  any  decision  upon  the  point. 
^    Judgment  affirmed. 


No.  22. — John  Miller,  plaintiff  in  error,  vs.  James  M.  Rbik- 
HART,  defendant  in  error. 

[1.3  A  certificate  of  naturalizaUon  was  to  this  effect:  I,  J  F  G,  Clerk,  Ac. 
certify,  that  at  a  Soperior  Court  held  at  Sayanoah,  J  M  R,  an  alien,  iic. 
petitioned  the  Court  to  be  admitted  a  citken  and,  having  in  all  things  com- 
plied with  the  law  in  such  case  made  and  provided,  the  said  J  M  R  was 

.  accordingly  admitted  a  citizea  of  the  U.  S.  having  first  taken  and  sub- 
scribed, in  open  Court,  the  oath  of  naturalization :  ffeld,  that  this  certifi- 
G«te  was  not  sufficient  to  show  J  M  R  naturalized. 

Appeal  from  Ordinary,  in  Montgomery  Superior  Court* 
Tried  before  Judge  Holt,  April  Term,  1865. 

James  M.  Reinhart  applied  for  letters  of  administration- 
iq)on  the  estate  of  his  wife,  Cassa  Reinhart.  John  Miller 
cayeated  the  application.  On  appeal  to  the  Superior  Court, 
from  the  decision  of  the  Ordinary,  the  questions  in  this  case 
Irose. 

The  applicant  offered  in  evidence  the  following  testimony: 

Ist.*  His  letters  of  citizenship,  to  wit : 

Statb  of  Georgia,  Chatham  County  : 
United  Spates  ofAmertea^  in  the  Superi&r  Court  of  Ohatham 

County. 
-Tc  all  whom  these  presents  may  come,  greeting :  I,  Johii 
ft"  Ckdfanaftin,  Olerk  of  said  Caurt,  do  hereby  certify  anct 
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make  known,  that  at  a  Superior  Court  held  at.Sayannafi,  b 
and  for  the  county  aforesaid,  before  the  Honorable  William^ 
B.  Fleming,  Esq.  Judge  of  said  Court,  on  the  24th  day  of  Jaor 
uary,  1855,  James  M.  Reinhart,  an  alien  and  subject  of  the 
King  of  Germany,  petitioned  the  Court  to  be  admitted  a  citi- 
zen, and  having  in  all  things  complied  with  the  law  in  sueh 
case  made  and  provided,  the  said  James  M.  Reinhart  was  ac- 
cordingly admitted  a  citizen  of  the  United  States  of  Ameri- 
ca, having  first  taken  and  subscribed,  in  open  Court,  the  oath 
of  naturalization. 

Given  under  my  hand  and  seal  of  the  said  Court,  this  twen- 
ty-fourth day  of  January,  in  the  year  of  our  Lord,  one  thon- 
sand  eight  hundred  and  fifty-five,  and  in  the  seventy-ninth 
year  of  the  Independence  of  the  United  States  of  Ameiica. 

[L.  s.]  JNO.  F.  GUILMARTm,  Clerk  g.  c.  c.  c. 

To  i^hich  document  or  eirtificate  of  the  Clerk,  of  the  fact 
of  the  naturalization  of  the  applicant  being  admitted  in  evi- 
dence, caveator,  by  Jiis  Counsel,  Wm.  B.  Gaulden  and  DeLa- 
Motta  Sheftall,'  objected,  on  the  ground  that  if  said  applicant 
had  ever  been  legally  made  a  citizen  and  naturalized,  the 
evidence  was  matter  of  record ;  and  that  the  ezemj^ificatioiL 
of  that  record,  at  least  the  judgment  of  the  Court,  should 
have  been  introduced,  and  was  higher  and  better  evidence  than 
a  mere  notarial  certificate  of  the  Clerk.  The  Court  ov^- 
ruled  the  objection  and  admitted  the  testimony,  and  CouBsel 
for  caveator  excepted. 

2d.  Counsel  for  applicant  then  introduced  in  evidence  the 
original  license  of  marriage  between  the  applicant  and  hk- 
wife,  Cassa ;  proved  the  marriage  by  a  witness  who  sai^  them 
married ;  which  fact  of  marriage  was  admitted,  and  took  ]pilac6 
in  Laurens  County,  6th  February,  1863 ;  proved  that  Cassa, 
the  wife  of  the  applicant,  on  whose  estate  he  applied  for  let- 
ters of  administration,  was  dead ;  that  she  had  an  only  chiU^ 
who  died  before  she  did ;  that  her  father  died  before  she  did, 
pofi^essed  of  a  considerable  personal  and  real  estate^  leaTiDg* 
tr0  <dliUdren.b^^,tba,wi{|e  of  the  apfiUmit.    U.  nme  yfot- 
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iMir  proved  by  John  M.  Reinhart,  that  the  applicant  iras  • 
ifttive  of  Bavaria,  in  Germany,  but  had  resided  in  the  State 
f  Georgia  for  the  last  14  or  15  years ;  and  had  resided  in  Lau- 
e&B  County  for  the  last  number  of  years,  say  7  years,  and 
ree  a  resident  of  this  State,  and  Laurens  County,  at  the  time 
t  hiB  inter-marriage  with  Cassa  Miller,  his  wife,  and  is  now* 
i  iras  further  proved,  by  Malcomb  Curry,  that  the  father  of 
atestate  was  dead,  and  died  intestate  before  CasRa  Reinhart, 
he  wife  of  applicant,  leaving;  a  considerable  personal  and  real 
fltate ;  that'  Cassa,  the  wife  of  applicant,  died  intestate;  that 
he  had  no  other  property  of  her  own,  cither  in  possession  or 
xpectancy,  than  that  mentioned  in  a  certain  deed  of  convey- 
nce,  (which  conveyance  was  aftertvards  rejected  by  the 
ToETt,)  and  wh^j;  might  be  due  her  as  one  of  the  distrilfutcefl 
»f  her  father's  estate;  that  caveator  was  the  brother  and 
ind  next  of  kin  of  deceased.  It  was  proved  that  Cassa  had 
ewelry  and  clothes  at  her  death,  and  her  right,  whatever  it 
nay  have  been,  in  her  father's  estate.  It  was  also  proved  by 
farqnhnrd  McRae,  Deputy  Ordinary  of  Montgomery  County, 
hat  letters  of  administration  had  been  granted  to  the  cavea- 
or,  John  Miller,  6th  of  February,  1855,  on  the  estate  of" 
Fohn  Miller,  (his  father,)  but  that  the  inventory  and  appraise- 
nent  had  not  yet  been  returned.  Counsel  for  applicant  here 
lo0ed. 

Counsel  for  the  caveator  then  opened  his  case  to  the  Jury, 
nd  offered  in  evidence  the  original  marriage  settlement  be- 
ween  the  applicant  and  the  said  Cassa  Miller,  in  the  follow- 
ng  words,  to  wit: 

State  of  Georgia,  Montgomery  County  : 

This  indenture  of  three  parts,  made  and  entered  into  this 
''ebruary,  the  fifth  day,  in  the  year  of  our  Lord,  eif.^hteen 
Lundred  and  fifty-three,  between  James  M.  Reinhart  of  said 
Jtate  and  county  of  the  first  part,  Cassa  Miller  of  said  State 
ind'*county  of  the  second  part,  and  John  Miller  of  said  State 
Old  county  of  the  third  part,  witnesseth,  that  the  said  Jamea 
i..  Reinhart  of  the  first  part,  for  and  in  consideration  of  mar- 
TOL.  rTm.-3l 
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Tliat  in  all  casrs,  tlio  ))laiiitifr  *Aa// state,  in  his  notice,  thatzr^ 
;hc  (lania;:rs  <l»>  nnt  <'X<;o(»l  ////r///  ilollars." 

It  is  scir-cvidciit,  that  thus  far  the  Stjitnte  applies   cxclu 

sAiivoly  to  raso'  uiulri'  thirty  tlullars :  :nnl  which  are  to  he^ 
tried  in  thf  .Iii.sticM^'s  (*M!irt.  To  mulortake  to  show  this,  b\ — ^ 
argument,  would  Im'  as  ahsunl  as  to  attempt  to  demonstrate—^ 
an  nxioMi.  The  very  Act  requires,  iu  so  many  plain  En^li^h^ 
words,  that  ill  all  that  class  of  cases  for  wliioh  it  has  thus  fai— 3 
providetl.  the  notice  Itself  should  state  that  the  damages  d-^ — 
not  exeeetl  thirty  didlars. 

Hut  it  is  iu^^eniously  argued,  tliat  the  notice,  in  the  one  ca>e« 

twenty  days,   (as   we   shall    jli-esently   see.)  and  in  the  "tLer , 

five  days,  ]>efore  Court,  is  only  in  the  nature  of  a  roiurn  day    ^^ 
and  does  not  aflect  th(^  imperative  neee»ity.  in  both  alike.  ■:•  3r" 
serving  notice  within  fifteen  day:*  after  the  injury  0'':upl;Air.-i"  £ 
of;  V.  liich  means,  if  we  comprehend  tli"  p(»sition  eorro-.Tly. :!:  •  r 
the  fifteen  days*  notice  is  sonu'thini:  different  from  :ho  n  'z'::t' 
which  is  the  suh.'^litule  for  the  jjetition  or  sumiueus  :::  vr'iln.iry 
Buits.      It  means  this  or  it  means  innhinsr. 

J5ut  the  wor'ls  of  the  Act  neixative  this  e":i?:r:i?::  t..  Tj'; 
nerson  airtrrieved  is  to  serve  the  e-Jinpanv  v'ti:  :•.  -7::-  r.  n-- 
ticc.  dcscrihiiiL'  th<'  stock  which  has  heeil  kill-  "  '  -r.^^u-'H. 
w'///'7/  notf'-r  shall  contain  a  statement  als  •  •  :'  :-.  "in-  m-l 
jd;i'i-  when  and  where  the  damage  was  dono — :>  :.  "  "'lis  :i!«* 

firt-'ri   d:iys  Fiotiee  ?) — and    tf'Jfi''Ji  )h.ti'<  ^r.-iy  ' -.  -. :  ptr- 

^'/.'.-.ill-.'  upon  any  eviployee  of  the  coTii'iany, '••  '  :•■  i.-' 

I,e  f-  .1.  :i;  l'-;.r  tln'ce  days  he''»:'e  the  -l-/  -"  "  ■;'.  •■ 
I' ■■,■«;'::  :■*  I'lr*  eni))loyee's  resider.-'-.'.  v.'.  :  "  -  ■-.-- 
))  '    ■'•..       \  id    .'•/'■••//   //'/A'''   (wh^t   nti-.-.':     ''  --"  • 

>  .,      .'     ■      '-I'    I'livi'liil-oii   of  thi.'  acrinu — '•    *'  >•" 

)i  ■    ■        ■■.::  \.-    -v\t'i\  \vithi!i  fifteen  d.iv:;  -r.    •  • 
o!'"'     -^t  ,.: -el  not  after.      The  n-ric- ■  -  -  ■■    :.    :.  -: 
fo:'.    •    '    ' ',   ;:,!  ,liif,  iiiiiv  he  served  p/iv-   '     .    '  ~  .  ■        :-. ' 
foj«    »    .    1,1:1!    ',;    fl.  e  <!:i  vs  pr<'viou.-   tllO".*'.*.   .  •     "-' 

liiC   d'!«ii'l.i.«  ■      ;i'.l.,i  i..ii..    phie««    of    ro>i'.-  '•■    '■ 

iw  tl<  If    '.^  ■■    •,  f.i'!*'f  1,  A\:\     Mfler  the  hii] ;  ■  '    '  1     •      "■- 
'J'h«;  A'  '■  '•.,-•  i.|.I.i''     !;iit  oil'-  ji<.'.?'' ■.     A       :  '■  "• 
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Signed,  sealed  and  delivered  in  presence  of 
his 
Nathaniel  X  Gray, 

mark 
Lewis  Beacuam,  J.  P. 

Clerk's  Office,  Montgomery  County. 
The  -within  agreement  or  contract,  recorded  in  book  P  P, 
on  folios  80  and  81,  this  November,  23d  day,  1854. 

A.  T.  McLEOD,  C.  S.  C. 


To  the  admission  of  which  in  evidence,  the  Counsel  foraja- 
plicant  objected,  upon  the  ground  that  it  was  irrelevant  tO 
the  issue^  because — 

Ist.  That  it  was  in  proof  that  the  said  Cassa  Reinhart,  at 
the  time  of  her  death^  had  other  property  in  her  pbs80£(sicfn,  to 
wit :  her  wearing  apparel,  iewelry,  &c.  and  that  she  was  cnti- 
.fled  to  her  distributive  snare  of  her  father's,  John  Mille'r'**, 
•estate. 

2d.  That  by  the  terms  of  the  marriage  settlement,  if  it  be 
^  Valid  and  binding  instrument,  the  trust  created  by  it  ceased 
at  the  death  of  the  said  Cassa,  and  the  property  vested,  an4 
4ihere  was  no  necessity  for  letters  of  administration  to  jbe 
^gpnted  upon  her  estate  to  John  Miller,  the  brother  and  trus- 
tee, to  execute  and  carry  out  the  terms  of  said  marriage  set- 
tlement. 

V  3d.  Thatif.it  should  be  held,  that  by  the  terms,  of  8%id 
marriage  settlement,  the  trust  was  not  executed,  but  waa  a 
^continuingiand  executory  trusty  letters  of  administration  up^n 
<9aid  Cassa's  estate  was  not  necessary  to  enable  the  siad  trus- 
tee to  carry  out  and  execute  the  terms  of  said  trust. 

4th.  That,  as  between  the  applicant,  the  husband,  •  and 
John- Miller,  the  caveator  and  brother  of  said  Cassa,  thfve 
was  nothing  in  the  marriage  settlement  to  deprive  the  hns- 
hftnd  and  applicant  of  his  right  to  the  administration  ^n  the 
.fMate  oihis  wife)  the  taad  Cassa*  . 
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5th.  That  the  said  marriage  settlement  embraced  only  the 
property  mentioned  in  it,  and  all  such  as  might  have  been 
given  to  the  said  Cassa,  but  did  not  t^mbrace  such  other  pro- 
perty as  had  descended,  or  was  likely  to  descend  to  her,  by  in- 
heritance, or  otherwise  than  by  gift, 

6th.  That  said  marriage  settlement  had  not  been  recorded 
in  Laurens  County,  the  county  of  the  residence  of  the  hus- 
band, the  said  James  M.  Reinhart,  at  the  time  of  his  inter-mar- 
riage with  .the  said  Cassa. 

Counsel  for  caveator,  insisting  upon  his  right  to  have  the 
marriage  settlement  in  evidence,  proposed,  upon  its  being  re- 
ceived by  the  Court,  to  prove  that  what  might  be  coming  to 
the  said  Cassa  as  distributee  of  her  father's  estate,  together 
with  what  property  was  mentioned  in  the  deed  of  settlement, 
was  all  the  property  in  the  possession  or  expectani^y  of  said 
Cassa^  and  purged  the  introduction  of  the  marriage  settlement 
in  evidence,  upon  the  ground  that  it,  iii  connection  with  the 
iM^mony  proposed,  would  show  that  applicant  had  relinqoish- 
«d  all  right  to  his  wife's  property  after  death  without  chil- 
dren, by  whatever  means  it  might  have  been  acquired  ;  and 
t^at  if  this  was  shown,  the  applicant  had  no  right  to  the  ad- 
ministration, but  that  caveator  had,  as.  the  right  to  the  admin- 
•istration,  followed  the  right  to  the 'property. 

The  <]!ourt  rejected  the  deed  of  settlement  as  irrelerant  to 
this  i^ue,  for  the  reason,  that  the  title  to  the  property  men- 
tioned in  it,  could  only  be  settled  in  a  Court  of  Law,  and 
whether  the  applicant  had  or  had  not  renounced  his  right  to 
it,  it  was  clear  that  he  had  not  thereby  renounced  his  wife's 
inheritance,  or  wha4  might  be  coming  from  her  father's  estate, 
by  this  deed.  The  Court  stated  that  it  was  not  necessary  to 
4ecid^  the  other  points  arising  in  the  case ;  but  if  it  were,  the 
objection  arising  out  of  the  interlineations  would  be  referred 
to  the  Jury,  and  the  recording  of  the  deed  in  Montgemery 
Ooimty  held  to  be  a  void  act,  it  having  been  proyedthat  the 
4l]^licant,  the  husband,  resided  in  Laurens.  No  other  tasti- 
mony  waa  offered  by  the  caveator,  and  a  verdict  was  render- 
ed for  the  applicant,  undes-the  direciiona  and  ruiiiiga^if '4ht 
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Goart,  granting  the  administration  to  him.     And  Counsel  for 
careator  excepted. 
Upon  these  exceptions  error  has  been  assigned. 

A.  J.  Miller,  representing  Counsel  for  plaintiff  in  error. 

G.  J.  k  W.  Schley,  for  defendant  in  error. 

By  the  Court. — BenKing,  J.  delivering  the  opinion. 

'  [1.]  The  question  is,  was  the  decision  admitting  the  certif- 
icate right? 

Proceedings  of  naturalization  have  to  be  recorded — "  which 
proceedings  shall  be  recorded  by  the  Clerk  of  the  Court/'  is 
thS»  language  of  the  Act  of  Congress  on  the  subject.  (2  Sto- 
ty't  Laws  U.  8.  851.) 

The  certificate  docs  not  give  the  words  of  any  part  of  the 
record.  The  certificate  seems  to  be  a  statement  of  what,  in 
the  Clerk's  opinion,  is  the  legal  import  or  eficct  of  the  differ- 
ent particulars  of  which  the  record  may  consist. 

For  the  admission  of  such  a  certificate  as  evidence,  the  nat- 
toaiization  laws  make  no  provision — ^none  exists  by  the  Com- 
mon Law.  But  it  was  said,  tliat  the  admission  of  such  a  cer- 
kifioate  is  authorized  by  an  Act  of  this  State — the  Act  of 
1880,  to  amend  an  Act  to  regulate  the  admission  of  evidence 
fcc.  That  Act  declares,  that  the  certificate  of  any  public  of- 
ioer,  under  his  hand  and  seal  of  office,  if  one  is  attached 
thereto,  in  relation  to  any  matter  or  thing  pertaining  to  their 
respective  offices,  or  which,  by  presumption  of  law,  properly 
pertains  thereto,  shall  be  admitted  as  evidence  before  any 
Govt  of  Law  or  Equity  in  this  State,  &c.     {Pr.  Dig.  220.) 

Tho  Act  of  which  this  is  amendatory,  is  the  Act  of  1817, 
'^to  regulate  the  admission  of  evidence,"  &c.  which  declares, 
that  the  certificate  or  attestation  of  any  public  officer,  either 
of  the  State  or  of  any  county  thereof,  shall  give  sufficient  va- 
iMi^  or  -aathentioity  to  aigr  copy  or  transcript  of  any  refprd^ 
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document  or  paper  o£  file  in  tlie  respective  offices  under  tbdr 
control,  to  admit  the  same  as  evidence,  &c.    { J6.  215.)    • 

This  Act  iB  not  repealed  by  the  Act  of  1830.  That  Act, 
by  the  title  of  it,  is  restricted  to  the  amending  only  of  this 
Act.  The  Act  of  1830,  therefore,  was  intended,  it  is  to  be 
presumed,  to  reach  cases  which  were  not  reached  by  the  Act 
of  1817.  And  it  is  easy  to  conceive  that  such  cases  may  ex- 
ist. For  example,  a  record  may  bfe  consumed  by  fire.  In 
such  a  case,  the  Clerk  cannot  give  a  certified  copy  of  the 
record,  but  he  may  give  a  certificate  that  no  such  record 
remains  under  his  control.  And  this  certificate  would,  I 
think,  be  admissible  under  the  Act  of  1830.  So,  a  list  of 
names  officially  tiled  in  a  public  office,  may  not  have  on  it  a 
particular  name.  In  such  a  case,  the  officer  presiding  over 
that  office,  cannot  give  a  certified  copy  of  that  name,  but  he 
may  give  a  certificate  that  no  such  name  appears  on  the'  list 
And  this  I  think  he  is  authorized  to  do  by  the  Act  of  1830. 

Perhaps,  too,  the  Act  of  1830  was  intended  to  dispense 
with  the  necessity  that  a  transcript  of  the  whole  of  any  record 
or  other  writing  must  be  produced,  before  any  part  can  be- 
come admissible,  and  to  confer  the  privilege  of  using^  a  cer- 
tified copy  of  only  a  part  of  a  record  or  other  writing. 

But  whatever  the  intention  of  the  Act  of  1830  may  hav^ 
been,  we  think  that  the  intention  was  not,  in  the  case  of 
Clerks,  to  authorize  them  to  give  a  statement,  in  bi'ief,'  tai 
ifhat,  in  their  opinion,  may  be  the  legal  import  or  eflfect  of 
the  particulars  of  the  r^ord.  We  think  that  when  there  is 
a  record  and  a  judgment,  the  certifijcate,  even  under  the  Act 
of  1830,  ought  to  give  a  copy  of  at  least  the  judgment,  or  of 
Bome  one  or  more  of  the  other  parts  of  which  the  record*  may 
consist. 

And  therefore,  we  are  obliged  to  cbnsider  this  certificate 
insufficient,  and  the  decisien  admitting  it  as  evidence  errone- 
eos;  for  this  certificate  gives  a  copy,  neither  of  the  judgment 
^nor  of  any  other  part  of  the  record. 

And  this  decision  is  not  in  conflict  with  OampbeU  V9,  Chr*- 
dm,  (6  Cranch,  176^)  for  in  tbat.qaae  the  Court  laA  befin^ik 
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not  onlgr  the  certificate  of  the  Clerk — it  had  also  the  mmuU$ 
of  the  Court. 

This  certificate  being,  as  we  think,  not  legal  evidence,  its 
admission  as  legal  evidence  makes  it  necessary  that  a  new 
tidal  should  be  had.     Accordingly,  one  is  granted.  , 

As  tb  the  rejection  of  the  marriage  settlement,  we  merely 
say,  that  in  our  opinion,  the  existence  of  that  settlement 
ought  not  to  be  aHowedw)  deprive  the  husband  of  the  right 
of  administration.  His  appointment  to  such  administration 
cannot,  as  far  as  we  cai^  see,  at  all  effect  any  right  created 
by  that  settlement.*  If  this  be  so,  the  settlement,  as  e^- 
dence,  was  merely  irrelevant. 


No.  28. — James  W.  Joxes,  plaintiff  in  error,  vs.  The  Cek- 
TEAL  Rail  Road  &  Bankinq  Company,  defendant  in  error. 

[1.]  The  fifteen  days  specified  in  the  Act  of  1853-'4,  defining  the  liabilitT'  of 
^  rail  road  companies;  kc  within  which  notice  is  to  be  giren,  or  suit 
brought  for  the  injury  complained  of,  applies  ezclusiTelj  to  cases  wbera 
the  demand  is  under  thirty  dollars. 
[2.]  The  notice  to  be  given  under  tliis  Act,  must  be  in  the  name,  and  by  the. 
authority  of  the  party  aggrieved,  and  a  declaration,  in  the  usual  form,  with 
process  attached  by  the  Clerk,  and  serred  by  the  Sheriff,  will  not  be  deem- 
ed a  sufficient  compliance  with  the  Act. 

Case,  in  Burke  Superior  Court.  Decision  by  Judge  Holt, 
May  term,  1855. 

This  was  an  action  brought  against  the  Central  R.  R.  k 
Banking  Co.,  as  lessees  of  the  Augusta  &  Waynesboro*  R.  R., 
for  the  killing  of  a  slave,  by  the  negligent  running  of  their 
cars.  This  suit  was  brought  in  Burke  County,  under  the  Act 
of  20th  Feb.  1844,  ''Tb  define  the  liabiUties  of  R.  R.  Com- 
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panies/'  &c,  To  this  suit,  a  plea  was  filed  to  the  jurisdictioii 
of  the  Court,  on  the  ground,  that  the  residence  of  the  corpo- 
ration iras  in  Chatham  County.  A  motion  was  also  made  to 
dismiss  the  suit,  on  the  ground  that  the  same  had  not  been 
commenoed  by  plaintiff  ynihm  fifteen  days  next,  after  the  m- 
jury  complained  of  was  committed,  and  because  notice  was 
not  given,  as  required  by  the  Act. 

The  Court  sustained  the  motion,  wnd  also  the  plea  to  the 
jurisdiction  ;  and  these  decisions  are  asSgned  as  error. 

Jones  &  Sturges;  A.  H.  H.  Dawson,  for  plaintiff  in  error. 

Griffin  &  Gordon,  for  defendant  in  error. 

The  Court  not  being  unanimous,  delivered  opinions  seriatim. 

By  the  Court. — Lumpkin,  J.  delivering  opinion. 

There  are  two  questions  presented  for  our  determination  in 
this  bill  of  exceptions:  1st.  Had  the  Superior  Court  of 
Burke  County  jurisdiction  of  the  case?  And,  2d,  should 
the  action  have  been  brought  within  fifteen  days,  or  at  any 
rate,  notice  of  the  damage  done,  given  within  that  time,  to  some 
officer,  agent  or  employee  of  the  Company? 

We  propose  to  reverse  the  order  of  these  points,  and  to- 
consider  the  last  first. 

[1.]  This  proceeding  was  instituted  under  t^e  Act  of 
1853-'4,  {Pamphlet  LawSj  p.  93,)  and  it  is  necessary  to  re- 
cite a  portion  of  it. 

^'By  the  second  section,  it  is  enacted  that  any  person  whose 
stock  has  been  or  may  be  killed,  wounded  or  injured,  or 
whose  property  has  been  destroyed  or  damaged  (except  as  be- 
fore excepted,*' — that  is,  damages  for  right  of  way)  by  the  run- 
ning of  any  cars,  engines,  locomotives,  or  other  machinery 
used  by  a  rail  road  company,  or  the  officers,  agents,  engineers  or 

conductors  of  any  such  company to  serve  with  a  written  . 

notice^  (there  is  something  omitted  here,)  describing  the 
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kiiid  of  BtoOk. killed,  eripplfd  or  injured,  Mid  the  partioukur 
kind  of  property  damaged  or  destroyed,  which  notice  sfaijl 
contain  a  statement  of  the  time  and  place,  as  near  as  can  be 
ascertained,  when  aHd  where  the  damage  was  done,  and  mtff 
be.  served  personally,  uppii  any  cm^ployee  of  such  compAPjr, 
at  any  place  where  such  officer  or  agent,  ia-the  employ  or 
service  of  such  Company  may  be  fouud,  at  least  three  days 
previous  to  the  day  of  ^Ral,  or  by  leaving  a  copy  of  such  nb- 
ijee  at  the  residence  of  such  employee,  foe  days  previoifls 
thereto,  and  which  notice  shall  be  served  at  any  time*  within 
fifteen  days  &fter  the  happening  of  the  injury  compluned  of, 
and  not  afteVj  which  service  ^all  be  deemed  and  held  %s 
sufficient  notice  to  such  company,  to  authorize  the  Couit 
to  proceed  to  give  judgement,  as  in  cases  of  debt ;  that  a  no- 
tice, in  substance  Kudfor7nj  as  follows,  subject  to  such  altera- 
tions and  additions  as  the  circumstances  of  the  case  may 
require,  shall  be  deemed  sufiicient; 

Georgia,  County  : 

To  the   •  Erail  lload  Company: — Greeting  :  You  are 

hereby  notified  that,  within  tjte  last  fifteen  day  s^  to  wit :  on  the 
day  or  night  of  you  damaged  the  subscriber,  by 

killing  or  destroying,  (as  the  case  may  be,)  (here  mention  tbe 
particular  damage  done  and  the  kind  or  species  of  property 
injured  or  destroyed,  belonging  to  him  or  her,)  by  the  running 
of  a  car,  epgine  or  locomotive,  or  other. machinery  on  your 
road ;  and  desiring  that  the  amount  of  damages  nwy  be  legally 
assessed,  you  are  hereby  required  by  agent  or  attorney,  or  in 
person,  to  appear  at  the  Justice's  Court  ground  in  the 
District,  G.  M.  (inserting  tno  number  of  the  District  in  which 
the  damage  was  done,)  by  ten  o'clock,  A.  M.  on  Thursday 
aext,  then  and  there  to  show  cause,  if  any  exist,  why  the  dam- 
age shall  not  be  assessed,  according  to  law. 

This  day  of  18 

JOHN  DOE. 

toi..ZTm-32 
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'  That  in  all  cas^s,  the  plaintiff  shall  state,  in  his  hotic6,  tBat 
ihcf  damages  do  not  ekcee}  thirty  dollars." 

rt  is  self-evident,  that 'thus  far  tht5  Statute  atpplies  ciclu- 
fiSiively  to  cases  under  thirty  dollars ;  and  which  «re  to  be 
tried  in  the  Justice's  Court.  '  To  undertake  to  show  thia,  by 
atgument,  woTlld  be  as  absurd  as  tb  attempt  to  demonstiTi-te 
'ta  axiom.  The  very 'Act  requires,  m  so  many  plain  English 
Vorfls,  that  in  all  that  class  of  6ases Tor  which  it  has  thusfar 
providddj  the  notice  itself  should  state  that  the  damages  do 
not  exceed  thirty,  dollars. 

■  But  it  is  ingeniously  argued,  that  tbe  notice,  in  the  one  case, 
twenty  days,  (as  we  shall  presently  see,)  and  in  the  other, 
iRVo  days,  before  Courts  is  only  in  the  nature  of  a  return  day, 
and  does  not  affect  the  imperative  necessity,  in  both*  alike,  of 
serving'  notice  within  fifteen  days  aft6r  the  injui^  complained 
of;  whicli  means,  if  we  comprehend  the  position  correctly,  that 
the  fifteen  days'  notice  is  something  different  from  the  notice 
which  is  the  substitute  for  the  petition  or  summons  in  ordinary 
suits.     It  means  this  or  it  means  nothing. 

Biit  the  words  of  the  Act  negative  this  construction.  The 
'pferson  aggrieved  is  to  serve  the  company  with  a  "WTitten  no- 
"fice,  describing  the  stocfc  which  has  beeif  killed  or  injured, 
tiliich  notice  shall  contain  a  statement  ako  of  the  time  and 
place  when  and  where  the  damage  was  done — (is  not  this  the 
fifteen  days  notice  ?) — ariQ  whicli  notice  may  Ibe  served  per- 
sonally upon  any  employee  of  the  company,  wherever  he  may 
be  found,  at  least  three  days  before  the  day  of  trial,  or  by 
leaving  it  at  the  employee's "  residence,  five  days  previous 
thereto.  And  jvhich  notice  (wh^t  notice?  Manifestly  the 
summons — the  foundation  of  the  action — in  fact,  the  action 
itself,)  shall  bo  served  within  fifteen  days  after  the  happening 
of  the  injury  and  not  after.  The  notice  or  summons,  setting 
forth  the  coniphiint,  may  be  served  personally  three  days  "bo- 
fore  the  trial,  or  five  days  previous  thereto,  by  leaving  it  at 
the  defendant's  notorious  place  of  residence.  But  it  muH 
le  done  within  fifteen  days  after  the  happening  of  the  injury. 

The  Act  contemplates  but  one  notice.     And  hetice;  the  in- 
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tcrpretatioii  souglii;  to  his  given  to  it  hy  Cuuut^el  for  thciikin 
tiff  in  error,  iis  iiia4uiis8abk.  .  . 

There  .are  good. reasons  for  requiring  suits  under  thirty 
dollars,  to  be  brought  at  an  early  day  ui'tcr  the  injury  or 
cause  of  action  accrues*;  but  the  duty  doef*  not  devolve  ujjoa 
this  Court  to  justify  the  legislation  of  the  State.  We  submit 
to  it  respectfully,  as  every  good  ^itizen  should  do  iq  the  la^yi 
of  his  country.  •  »  .  •  ■ 

.By  the.VIth  section  of  tlie  A*ct,  it  is  further  j.rovidcd, 
''  That  nothing  therein  contained  shall  prevent  n  rail  road 
company,  or  the  agent,  or  the  employee  of  such  company, 
vho  may  be  served  %Yith  a  notice  of  damage  done,  frojn  ten- 
dering to  the  owner  of  such  property  damaged  ^r  destroyed, 
a  reasonable  aipount  as  a  compensation  for  the  damage  eo 
done,  which,  if  accepted  by  the  party  aggrieved,  sliall  stop 
all  further  proceediiyi's ;  but  the  hijnred^  party  may  or  may 
not  accept  the  sum  tendered;  and  if  he  refuse  and  |)rocecd  to 
investigate  tho'U\atter  undpi'  'tbo  provisions  of  this  Act,  and 
fik^l  fail  to  recover  a  larger  amount  than  the  sum  so  tender- 
ed, he  shall  pay  •all  costs  ;  and  the-  rail  road  company  shrfM 
be  discliarged  from,  further  liability,  by  paying  the  damages 
asssessed ;  and  in  dll  caseft  when  an  injured  party  9hM  ctafik 
damages  exceeding  tiUrty  dollars,  suit  shall  be  brought  ik^Hk 
Superior  or  Inferior  Oaurt,  by  written  ngtioe  served  tqmw  ihs 
nearest  agent  or  officer  of  said  rail  road  ^oanrpanp,  of*  iy  leaih 
iHg  a  copy  at  Huir  place  ofdomg  business,  tw.^nty  days  bsfor^ 
Courtr  •       .. 

t\\(e  have  endeavored  to  show  that  the  fifteen  days  spoken 
of*  in  tlie  prpvlous  section  of  the  AQt,  is 'restrictod  •exclusively 
to  demands  under  thirty  dollars.  We.sh^Il  now  offer  son^e 
additionaj  reasons  why  it.  does  not  apply  to  claims  exceeding 
tUorty  dollars.  And  it  is  enough  to.say,  that  the  Ststate  doei 
n^t  make  it  so.  There  is  tto  tinutatiou  te  aetionsy  except  tlu^t 
^hich  the  law  prescribes.  WOliams  vs.  JoneSf  (13  £s§t* 
440.)  Blot  o«t  the  Statute  of  Limitations,  and  su^  m^y  he 
be  brought  within  any  time  ajQter  the  injury  happens,  hoW"- 
eyer  itempt^.  «     .,      .  s 
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ft  WIS  a  maxim  of  the  Common  liaw,  that  *' jin  action  never 
•dies."  And  Lord  Ellenhorou^h  t^Aid,  that  there  was  an  on- 
Kmited  riglvt  of  suit  until' restrained  hj  the  Statute  of  Limi- 
tations. Even  the  doctrine  that ' pro's uuies  a  bond  patisfiwl 
lifter  the  lapse  of  twenty  years,  vras  fit)  part  of  the  ancient 
law,  but  was  introduced  by  Lord  Haic,  who  did  not  go  upon 
the  bench  until  1G53.  (Oswald  vs.  Leif/k,  (1  S.  E,  271.) 
Mr.  Wilkinson  supposes,  in  his  Trenlise  on  the  Limitation  of 
ActionSy  p.  1,  7,  (an4  in  his  specularionj  be"  seems  to  be  sus- 
tained by  the  authority  of  Lord  Chief'  Baron  Gritbert^)  that 
some  practical  restraint  was  put  upon  State  claime,  before 
the  Statute  of  Limitations,  21  James  I.  1623,  was  enacted. 
The  weight  of  Authority  is  the  other  way. 

As  to  demands  under  thirty  dollars,  ^his  Apt  has  fi'xed  fif- 
teen days  as  the  definite  bounds  within  which  the  ujoticc, 
whic'i,  is  the  suit,  shall  be  served ;  whereas,  under  the  C^h 
section,  for  claims  CKceeding  thirty  dollars,  the  only  i:equi- 
aite  is,  that  the  notice  or.^iiiit,  shall  be  served  twen^  days 
iefore  Court ;  that  is,,  the  term  of  the  Inferior  or  Superior 
€ourt  to  which  it  is  returnable.  Aud  this  may  be.  ^one  at 
l(ay  tima  within  which  ordinary  si^ts  foK^similar  injuries  or 
q^uses  of  aotion  may  be  instituted.  The  remedy  only  is 
^ai^ged  by  the  late  Statute.  Either  this  is  the  limit  to  be 
applied  by  the  Courts  or  noji.e  exists. 

'  Had  the  Legislature  intended  the  fifteen  days'  limit  to 
have  been  applied  to  demamls  over  thirty  dollars  also,  after 
requiring  the  notice  to  be  served  twenty  days  before  Oourt, 
tlhey  should  have  added,  as*  they  had  done  in'  the  other  class 
of -eiuse^,  *'*'  provided  the  said  notice  is  served  within  fiftc«i 
Adajre  After  the'  happening  of  the  iujnry  complained  of,  and 
•hot  after;"  For  we  take  the  rule  of  law  to  be  cle^r,  tlua 
while  soiAe  out  of  certain  requisites  are  expressly  fiamed,  the 
ivrfereneb  is^^trong,  that  those  omitted  are  intended  to  be  ex- 
<^uded.  In  Justice's  Court  eaises,  the  time  of  "servipg  theno- 
tfce,  with  the  limitation  ef  fifteen  days,  are  speoified.  Here 
the  time  of  serving  the  notice  is  expressed,  but  ih%  Umitalioii 
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18  omitted.     The  inference  is  irresistible^  it  was  j^nteuded  to 
be  excluded. 

[2.]  As  to  the  matter  of  jurisdiction,  one  of  two  proposi- 
tions must  ])e  uiaintaiiicd — cithwr  that  the  Act  transfers  the 
jurisdiction  generally,  over  the  class  of  cjiscs  embraced  in  it, 
allo^i'ing  the  party  injuied  to  pursue  whatever  mode  of  re- 
dress he  may  conceive  to  be  applicable  to  his  case— either 
that  given  by  the  Statute  or  by  ordinary  suit  at  Commoa 
Law ;  or  else,  it  prescribes  a  fonn  of  remedy  which  must  tbe 
substantially,  if  not  literally;  followed. 

Wc  are  clear  that  the  proceedings  in  this  case,  in  order  to 
transfer  the  jurisdiction  from  Chatliam  County  to  Burke, 
should  be  made  to  conform  to  the  Act  creating  a  remedy  con- 
trary to  the  Common  Law.  And  the  only  inquiry  is,  has 
such  noticc^cen  served  in  this  case  as  is  contemplated  by  the 
Act?  Does  this  procedure  conform,  essentially,  to  that 
which  the  law  prescribes  ?  This  is  neither  more  nor  less  than 
an  action  on  the  cattf*^  to  recover  damages  for  a  negro  slave, 
the  property  of  the  plaintiff,  killed  on  the  night  of  the  22d 
of  July,  18;'i44  by  the  running  of  the  defendant's  cars  upon 
the  Augusta  k  Waynesboro'  Rail  Koad.  The  petition  plain- 
ly, fiilly  and  distinctly  sets  forth  the  cause  of  iiction.  The 
declaration  is  signed  by  Jones  &  Sturges,  plaintiff's  Attor- 
neys. The  usual  process  is  attached,  but  T^itljortt  the  name 
of  the  Clerk  in  the  copy.  Wc  will  presume  thart  it  has  been 
omitted  through  oversight,  and  that  it  appears  in  the  original. 
It  was  duly  served  by  the  Sheriff.  Is  tliis  a  good  notice,  un- 
der the  Act  ?    We  think  not. 

The  tribunal  created  by  the  first  part  of  the  Act  of  1853-'4, 
was  new ;  it  had  no  existence  before.  Justice's  Courts  ex 
isted,  but  they  had  no  jurisdiction  over  cases  mounding  in 
damagee.  No  procedure  was  provided  for  this  new  class  of 
cases ;  hence,  the  necessity  for  the  minute  specifications  as-io 
the  mode  of  conducting  the  case,  {rbm  beginning  to  eAd^  frotii 
the 'service  of  the  notice  to  the  sale  by  the  Sheriff  or  Consta- 
Ue.  Not  so  with  cases  falling  under  the  -Bth  section.  Tho 
KftiYy  direction  is,  that  ^uit  is  to  be  brought  l)y  serving'  notice 
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twenty  days  before  Court.  It  is  silent,  in  all  respects,  <3X- 
cept  as  to  t'he  mode  of  bringing  and  serving  the  i^uit.  A^  nd 
jjbere,  the  express  mention  of  one  thing  implies  the  exclus  ion 
of  all  others.  It  must  be  by  notice.  But  how  by  notioc? 
We  answer,  in  form  and  substance,  the  notice  prescribed  in 
the  previous  part  of  the.  Act. 

It  has  been  rather  reproachfully  remarked,  that  thp  inter- 
ests of  plain ti^a  seem  cl^iefly  to  have  been  considered  by  the 
L^islaturc  iji  passijnig  tins  Act.  And  this  we  hav/e  no  doubt 
is  true.  Th^  Legislature  concluded,  that  inasmuch  as.  the 
land  along  the  line  of  this,  road  had  been  seized  and  appro- 
priated for  its  construction,  willingly  ^r  unwillingly,  it  was 
but  reaso;iable  and  right  that  the  company  should  litigate 
with  the  »propriytors  for  injuries  done  at  the  pjacea  where 
they  happened,  and  where  the  company  had  a  local  habita- 
tion and  a  nam'q,  rather  than  compel  the  parties  aggrieved  to 
follow  this  "invisible,  intangible  body'' — this  "abstract,  met- 
aphysical being" — this.^ideal  essence  or  entity" — ;to'  their 
ptrincipal  placQ  of  doing  business :  aud  hence,  they  provided 
the  simple  and  cheap  remedy  prescribed  in  this  Act. 

One  element  of  the  notice  required  by  the  Act,  we  hold  U 
be  essential:;7-ijidi8pdnsable — it  vlust  be  in  the  name  of  the 
party  complaming — others  may  serve  it — he  alone  can  give 
it.  A  notice  in 'the  name  of  any  body  else,  ip  no  notice. 
"You  damaged  the  Bubscriber,"  &c.  is  the  very  language  of 
the  notice  •prescribed  by  the  Act.  And  who  is  the  "subscri- 
ber?" The  veteran,  John  Doe,  (vainly  supposed  to  be  billed 
by  the  Act  of  1847  ! )  alias  dictus  James  W.-  Jones.  We  ask, 
ha)s  he  given  ,this  notice,  personally  or  by  any  agent  duly 
a^uthori^ed  for  this  purpose  ? 

Mr^  Jones,  by  his  Counsel,  addressed  a  petition  to  the  Su- 
perior Court  of  Burke  Coupty,  setting  forth  his  grievances,  to 
l^hich^  we  ^ill  suppose,  that  proce^  was  attached  by  .%(i. 
Edwf^d  Garlipk^  D..Clei3k,  requiring  the  defendant  to  be  and 
appear  at  the  next  Superior  Court  of  Burke  County,  to  ,an-> 
sirer  tl^q  plaintiff  in  an  action  on  the  case,.  &iC,  Is  Mr.  G^r- 
licl^y  the  .9|;ont  of  Mr.  Jones^  to  giv^.tJiis  notice  ^  .  It  lyay.  be 
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0aid,  that  the  Clerk  is  the  agent  of  all  plaintiffs,  fbr  this  purpose. 
jA.ild  it  is  tme  that  ho  is,  in  all  civil  actions,  sued  out  in  the 
usual  iray,'  and  to  which  process  must  he  attached  by  thiMJ^ 
officer,  otherwise  they  are  void.  But  here  is  a  case,  confess- 
-edly,  not  brought  under  the  Judiciary  Act,  but  under  a  spe- 
cial Statute ;  and  a  case,  too,  dispensing  entirely  with  pro- 
cess which  is  made  out  by  the  plointiff  himself  and  served 
upon  the  defendant,  and' returned  into  the  ©lerk's  oflSce,  pre- 
paratory to  a  triarl. 

This  process  then,  is  manifestly  a  nulity ;  consequently,  no 
notice  has  been  given,^and  the  jurisdiction  of  the  Court  ne- 
cessarily abates. 

Cases  may  occur^  where  the  defect  in  this  lyode  ef  pro- 
ceeding will  be  apparent.  Suppose  the  injury  to  have  hap- 
pened in  Burke  County,  where  suit  must  be  brought,  and 
the  nearest  agent  or  officer  of  the  company,  upon  whom  it 
must  be  served,  resided  intm  adjoining  county,  or  his  place  of 
doing  business  is  there.  How  would  process  be  framed-  by 
the  Glerk  to  meet  the  cxigenqicB  of  this  case  ? .  It  cpuld  not 
be  done.  And  it  never  was  intended  by  the  Act  that  it 
should  be.  Process  ^as  dispensed  with — the  party  was  to 
give  his  own  notice,  and  the  Clerk,  as  usuchy  cannot  do  it  for 
himv     . 

•  The  Honorable  William  W.  Holt,  by  whose  authority  the 
process,  which,  together  with  the  writ,  is  attempted  to  be  con- 
verted into  Statutory  notice,  purports  to  have  issued,  was  not 
enipowered  to  delegate  this  duty  to  the  Clerk.  His  jurisdic- 
tion attached  only  when  the  notice  was  returned  served. 
Before  that  time,  neither  the  Judge  nor  the.  Clerk  had  any 
more  right  to  intervene  in  this  business,  than  any  other  private 
[(ersons.  If  they  acted,  therefore,  for  Mr.  Jones,  the  letter 
•  of  Attorney,  and  not  the  Judiciary  Act,  must  be  produced. 

Upon  this  ground,  then,  this  proceeding  must  fail,  and  the 
suit  in  the  Court  below  be  dismissed.  We  are  prepared  to 
hold  corporations  to  a  plenary  performance  of  all  their  legal 
obligations^  but  we  will  never  strain  a  point  for  that  purpolse. 
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Benninu,  J. — concurring.     I  adopt  the  above  opmion  i 
ly  v9wn. 


Starnes,  J.  dissenting.^ 

I  find  myself  compelled  to  diffei*  from  the  view  taken  by 
my  brethren  of  the  point  made  in  this  case,  to  the  effect,  that 
notice  has  ;^ot  been  given  to  the  defendant  in  error,  in  terms 
of  the  Statute.     And  these  are  my  reasons  : 

The  m^dn  design  and  intention  of  the  Legislature,  in  tke 
passage  of  this  Act,  was  to  afford  convenience  of  remedy  to  i 
the  citizen  whose  stock  might  be  injured  by  a  rail  road  com- 
.panyj.  This  will  not  be 'disputed.  It  plainly  proposed  to  do 
this  in  two  ways :  1.  By  bringing  jurisdiction  over  the  injury, 
to  the  Courts  of  the  county  where  that  injury  was  committed. 
2.  By  insuring  simplicity,  and  perhaps  economy,  in  the  mode 
of  proceeding. 

As  such  a  proceeding  was  not  before  proper  to  Justice's 
Courts,  there  was  propriety  in  prescribing  the  details  which 
we  find  in  the  2d  section  of  this  Act.  And  owing  to  the  form 
ftf  proceeding,  method  of  proof,  &c.  in  these  Courts,  it  was 
reasonable  that  the  person  there  availiAg  himself  of  the  Act^ 
shoulfi  be  required  to  commence  his  proceeding  in  fifteen  days 
from  the  timo  of  the  injury,  and  by  such  a  form  of  notice  ss 
was  furnished  in  that  section. 

But  the  results  designed  could  be  effected  in  the  Superior 
and  Inferior  Courts,  by  a  more  general  direction;  and  so,  as 
I  believe,  the  Legislature  very  properly  contented  itself  in 
the  6th  section,  with  the  general  declaration,  that  "  in  all  ca- 
ses when  an  injured  party  shall  claim  damages  exceeding 
jthi^ty  dollars,  suit  shall  be  brought  in  the  Superior  of  Inferior 
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burt  by  written  notice,  served  upon  the  nearest  agent  or 
Bcei;,  &c ;"  and  left  the  plaintiff  to  adopt  such  a  form  ^ 
dly,  plainly  and  distinctly  set  forth  his  dcause  of  ^complaiBtJ^H/ 
id  informed  the  corporation  of  thxj.term  of  Court  at  which  it 
as  required  to  answer. 

In  this  section  no  ibrm  of  notice  is  prescribed,  as  in  the  ^ 
£^otioll ;  not  even  the  substantial  rOiuisites  of  such  a  form 
re  specified.  And  why  should  a  prescribed  form  have  becj^ 
xpressed  in  the  one  section,  and.  excluded  from  the  other,  if 
be  LegislatiH'(r  h^d  not  designed  to  dispense  wiith  it  in  the 
liter  cast  ?  It  is  fair,  however,  tainfer  from  the  yhole  Act, 
hat  a  notice  under  the  6th  section,  should  have,  iiH^ubstance, 
U  the  requisites  of  notice  elsewhere  prescribed  in  tke  Act. 
lenee,  when  any  such  notice  containing  these  elementary 
equisites  of  time,  place  and  circumstance — in  cases  'Where 
he  daj»age  Bhall  exceed  thirty  dollars,  and  which  are  brought 
Q  the  Superior  or  Infjprior  Courts,'  is  served  upon  the 
^eot  or  offieer  of  the  corporation  nearest  to  the  pkco  of  ii^r 
«ry-^in  my  opinion,  suit  is  properly  brought  against 
ke.  corporation.  The  liberal  spirit  of  the  Act,  in  this 
espect,  will  be  remarked  even  In  the  2d  section,  where  the 
orm  of  notice  is  made  "  subject  to  such  alterations  and  ad- 
itions  as  the  circumstances  of  the  case  may  require.*' 

It  is  tfue,  that  the  petition  in  this,  case  may  be  said  to  be 
fci  the  form  of  an  'action  on  the  case.  And  the  plea  of  the 
iefbfidant.was  filed  upon  the  supposition,  diat  the  proceeding 
ru  in  the  nature  of  an  action  on  the  case  at  Common  Law» 
Jut  if  it  be  true,  that  this  sixth  section  of  the  Statute  does 
let  positively  require  a  given  form,  why  should  this  consti- 
ute  «n  objection,  provided  that  the  corporation  receive  notice 
if  time,  place  and  circumstances,  and  the  tribunal  before 
rhich,  and  the  time,  when  it  must  appear  to  answer  for  tl^ 
Ueged  injury,  by  such  proceeding,  a»  atfectually  as  it 
r<mI4  ^^^^  received  it,  if*  the  notice  bad  been  fashioned  ea 
HKt  contained  in  the  2d  seQJtion  ? 

.-The  defendant  unqaestioHaUy,  in  thisi  case,  has  receiY<}& 
.    Tell*  xtm.^$r 
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«noIi  effectual  HtHice.  Though  the  petifioh  miey  be  sftid'tote 
fti  the  form  of  aA  action  on  the  case,  yet,  at  the  same  time,  it 
ftfeinljr,  fully  arid  distinctly  sfets  forth  the  caiilse  bf  lacJtion  b 
ttocotdance  with  the  Judrciary  Act  of  1T99 ;  and  so,  in  uitfe- 
nally  plain  terms  of  ordinary  signification,  it  descrlVes  the  in»- 
JWy,  declares  the  time  and  place,  and  by  the  process,  gives 
Ht)ticeofthe  Court  Ut' which  appearance  is  required.  Itia 
iiiis  way  combines  notice  in  ternls  of  ordinary  arid  plain  sig- 
nification, with  technical  notice  of  the  injury  done ;  and  thas, 
efnploys  thbse  terms  which  custom  has  made  famiKar  tb  the 
frofessioA^as  most  apt  aild  appropriate,  plainly,  fully  and  die- 
tiiictly  to' set  forth  a  cause  of  action.  Yet,  to  this  the  dki- 
fendaift  objects-;— in  effect  X)bjects,  that  the  notice'is  too  cdA- 
plcte! 

It  is  true,  as  I  believe,  that  th^  intention  of  thte  Legirii- 
turc  was  to  dispense  with  process.  But  for  whose  benefit  ? 
For  the  advantage  of  the  person  injured.  In'  o'riier  to  reme- 
dy the  mischief  of  forcing  hifti  t6  cartry  his  soft  against  the 
(?t/rporation  from  his  residence  and  the  place  of  the  injtuy^ 
to  the  distant  county  in  which  the  principal  place  of  busing 
of  the  corporation  might  happen  to  "be  situated;  and  thus,  to 
save  time'  and  expense  to'  him,  in  his  own  attendance,  and 
that  of  his  witnes&es,  on  Court/  as  well  as  to  save  costs  by 
siinplifying  the  proceedings. '  iut  if  the  plaintiff,  the  person 
injured,  for  whose?  benefit  this  provision  was  made,  dhoose  to 
dispense  with  it,  and  to  have  process  appended  and  itiade'  a 
part  of  his  notice,  dbes  it  lie  in  the  mouth  of  the  defendant  to 
object? 

As  I  have  said,  I  do  not  deem  the  process  necessary,  iwr 
formal  f  ervice  of  it  hy  the  Shferiff,  tequired  by  tbe  Act.  It 
irds  obvidusly  iti^  intention'  of  the  Legislattire  to  obviate  Ae 
iihbonvenience,of  bringing  suit  in  th6  usual  way,  aad  't©  ac- 
comodate the  modlB  of  proceeding  to  the  change  *as  to  klri?- 
'ftlctlon,  which  it  had  made.  The  neiarest  •  agent  of  the  •CoN 
poration  might  not  reside  within  the  couhty*WhfcrQ  'tife'injdly 
\i^A8  committed.  The  Act  reqtiired  the  suit  to  be  blx)hght*ili  'that 
•ounty.     The  Sheriff,  therefore,  would  have  diiBtTtdty  in  serv- 
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ing  the  process  in  the  usual  and  regular  way.  Hence,  the 
Act  permitted  tfenrice  by  notice,  ill  such  a  case  as  that  before 
us,  and  dispentsed  with  the  necessity  of  service  by  prJcei 
But  if  the  plaintiff  choose  to  file  liis  petition  with  the  Clerk 
of  the  Cocurt',  and  authorize  him  to  annex  a  process,  he  thus 
plainly  maike^  that  officer  (whose  peculiar  duty  it  is,  in  suits 
before  his ,  Court,  to  give  notice  of  the  term  and  time  of  the 
Oourt's  session,)  his  agent  for  the  purpose  of  informing  the 
dcifendant  as  to  the  time  and  place  when  and  where  answer 
is  to  be  made. 

For  these  reasons,  I  agi;ee  with  the  Counsel  who  so  ably 
argued  this  case  for  the  plaintiff  in  error,  in  thinking  that  the 
niethod  of  giving  notice  which  he  has  adopted,  is  a  Bubstantial 
and  reasonable  compliance  with  the  terms  of  this  Statute,  and 
is  more  in  harmony  with  the  forms  of  proceedings  usual  in 
tie  Superior  Court. 

It  may  be  said  that  this  Act  sh<yild  be  construed  strictly. 
Let  this  be  granted.  Still,  that  strict  construction  muc^  be 
a  reasonable  construction.  And  according  to  the  view  which 
I  take  of  this  Statifte,  that  which  I  have  presented  is  the  only 
reasonable  eonstruction  thereof. 


Ho.  34- — EbWAKD  GiRARDEY  and  anotter,  pkintiffs  in  error, 
w.  Jno.  DotJGHERTY,-  rfcfenddnt  in  error. 

(1.]  BjrtfaeAot  of  Det^emliner  6th,  ISSS,  a  seetirity  npbn  ah  administration 
bond  may  petiUpa  for  and  have-^r^f  from  the  Ohiinary,  by  conntev- 
aecfirity  or  <)tl»ei;wise,  aa  matter  of  right.  And  this  Act  is  not  repealed  by 
the  let  of  December  lb th,  1810. 

[2.]  Such  relief  cannot  extend  to  the  rerocation  of  the  administrator's  let- 
ters, nnlestf  dnder  the  provieions  of  the  Act  of  1810,  proof  of  mismanage 
m^  is  made ;  and  notice  has  beeii  given  to  the  adminifetirator  in  tends  ci 
j^t^t  jBt|N«w.«y4lltjt|ro4«t[|auysnb8i«Mog«ber.  > 
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Motion  on  appeal,  in  Superior  Coifrt  of  Richsiond  County. 
%#fc  .^Decision  by  Judge  Holt,  February  Term,  18S5.  i 

John  Dougherty,  the  surety  on  the  administration  bond  of 
Edwardy  Girardey  and  Wm.  J.  Dougherty,  as  administrators 
of  M.  Frederick,  deceased,  filed  his  petition  praying  for  n^ 
lief,  under  the  Act  of  1805,  as  matter  of  righty  without  show- 
ing any  reason  or  ground  of  apprehension.  On  appeal,  Ju^ 
Holt  decided  that  such  relief  might  be  granted;  and  this  de- 
cision is  the  error  as8ifl;ned. 


'O' 


,  G.  J.  &  W.  Schley  ;  A.  H.  H.»  Dawsoij,  for  plamtiffi  ifi 
error. 

A.  J.  k  T.  W.  MfLLER,  for  defendant  in  error.  • 

By  the  Court. — Starnes,  J.  deliveving  the  c^inion. 

The  defendant  in  error,  as  security  upon  the  administration 
l>ond  of  the  plaintiffs  in  error,  applied  to  thfi  OrdixiAry  of  Bick- 
mond  County  for  relief,  stating  that  he  conceived  himself  in 
danger  of  suffering  loss  by  reason  6f  his  suretyship,  and  pray- 
ing for  relief. 

An  apipeal;  by  consent,  was  taken  from  the  Court  of  Ordi- 
nary to  the  Superior  Court ;  and  that  Court  decided  that  the 
security  was  entitled  to  the  relief  he  sought,  as  matter  of 
right,  although  the  administrators  were  not  mismanaging  th^ 
estate  of  their  intestate.  To  this  nlecision  exception  has  been 
taken. 

We  have  two  Acts  on  this  subject :  •qpae  approved  on  the 
fth  d&y  of  December,  1805,  and  'the  others  on  the  15th  day 
of  December,  1810:  The  former  provides,  that  ^' whenever 
securities  for  executors,  administrators  or  guardians  conceive 
themselves  in  danger  of  suffering  therjeby,  and  petition  the 
Court  of  Ordioary  for  relief,  the  said.  Court  stiall  oaiuo  ^e 
executor,  adminiel^rator  or  gf»tdiaii.lp-be  9liBMloiied  te**!^ 
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Hikr  before  them  at  the  next  sitting  thereof^  and  shall  make 
wd^h  order  rfn<l  give  sach  rriief  ia  the  casQ,  by  counter-seca- 
ity  or  otherwise;  n.s  to  the  8ai<l  Conrt  shall  seem  J4ist  and 
^quitable/'  The  Aet  of  1810  declares,  that "  The  snid  Court 
rliftll  have  power  a^id  authority,  upon  cq^riplaint  made  and 
;ause  sliowix  by  aii}^  security  of  auy  adraiuistrator  or  guar- 
Ihm,  that  hJ«  principal  is  uiisraanaging  his  estate,  upon 
Ipon  which  he  is  the  administrator  or  guardian,  to  pass  an 
)rder  requiring  such  administrator  or  guardian  to  show  cause, 
f  any  they  liave,  at  the  next  term,  why  such  security  should 
lOt  be  discharged  from  his  sir/etyship,  and  such  administrator 
>r  guardian  compelled  to  give  new  security,  or  their  admin- 
istration or  guardianship  revoked,  as  to  the  said  Com-t  shall 
seem  expedient^"  &c.  The  Act  then  provides  for  the  making 
of  Buch  new  administrator  or  guardian  a  party  to  all  suits 
iihich.  may  have  been  brought  against  the  removed  trustee. 

£1.]  The  proceeding  in  this  case,  confessedly,  has  been  in- 
stituted under  and  by  virtue  of  the  provisions  in  the  first  of 
tliese  Acts  .contained.  And  the  Court  below  put  his  decision 
a|N>n  the  ground  that  it  was  authorized  by  said  Act. 

The  concluding  words  of  the  Act  of  1805  do,  at  first,  ap- 
pear justly  to  admit  of  the  criticism  made  upon  them  by  the 
Ooansel  for 'the  plaintiff  in  error,  viz:  that  the  Janguage,  and 
^shall  give«uch  relief  in  the  case,  by  counter  security  or 
oAerwitre,  aa  to  the  said  Court  shall  ^cein  ju$t  and  equitabley'* 
was  intended  to  clothe  the  Court  with  a  discretion  by  which 
be  could  refuse  to  grant  xnii/  order  for  relief,  unjcss  it  seemed 
te  him  just  and  equitable,  that  au  ordor  for  relief  should  be 
granted.  K^  however,  we  reflect  a  moment,  we  will  see-  that 
this  language  is  reconcilable  with  the  intention,  to  require  that 
Mirfof  some  sort  should  be  gi^n|;edq.s  matter  of  right ;  but  that 
tUd  reKef  should  be  such  only ''  as  to  the  Goui*t  might  seem  just 
tiid  equitable.*'' •  And  so  far  as  we  are  informed,  such  has 
^n  the  nniforn;  construction  of  this  Statute. 

This -construction,  perhaps,  has  been  influenced  by  that 
irhich  has  been  given  to  an  older  Mid  similar  Statute  of  S. 
OiMlilinAf  afr  appears  from  DeLan^'s  oase^  cited  in  the  ajfOr 
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ment  before  us,  from  2  Brev.  M.  167.  .It  is  true  ,tbAt  there 
»  a  slight  differenpe  between  theiwo  A^t^.  B»t  it  is  very 
slight — ^not  enoui^h  to  make  a  cliSerencQ  upon  principle.  Un- 
der these  eir<;umstancc8,  we  will  dder  to  and  adopt  a  eon- 
struction  of  this^Agt  of  1805^  whiph  has  been  so  long  prevail- 
ing in  our  State. 

[2.]  But  it  has  been« contended,,  that  tko\ig];i  this  be  the 
correct  construction  of  this  Statute,  it  is,  in  effect^  repealed 
by  the  Act  of  1810 ;  that  this  latter  Act  is  repugnant  to  it ; 
juid  thcBefore^  repeals  it.  ... 

When  such  a  point  is  made,  the  fi^st  duty  of  a  Court  is  to 
ascertain  whether  or  not  the  two  Acts  are  necessa,j:ily  repug- 
nant— whether  or  not  they  can  be  so  construed  as  to  stand 
together ;  for  "  a  subsetjuent  Act,  which  can  be  reconciled 
with  a  former  Act,  shall  not  be  a  r^epeal  of  it,  though  there 
be  negative  words.*'  (Dwarris  ,on  &  674.)  And  though 
"two  Acts  of  Parliatnent  are  seemingly  repugnant,  yet,  if 
there  be  no  clause  of  non  obstante  in  the  latter,  they  shaU,  if 
possible,  have  such  construction  that  the  latter  may  not  be  > 
repeal  of  the  former  by  implication.*'  {DyeVj  347,.  Dwanr. 
ft74.) 

So,  too,  it  has  beea  held^  tl^at  "  where  the  provisions  of 
two  Stf^tutes  ^re  so  far  inconsistent  that  bo^th  cannot  bid  en- 
forced, the  latter  must  prevail;  but  if,  by  any  fair  course  iA 
reasoning)  t^e  ^wo  can  be  reconciled^  both  shall  stand*" 
Ludlow  vs.  JfohiutqUy  (3  JZamm.  5o3.) 

^*  A  repeal,  by  implication,  4s  npt  favored ;  on  the  conJjrary, 
Coprts  are  bound  to  uphold  the  prior  law^  if  the  two  Acts 
may  i^ell  subsist  together."  {Boiner  vs.  Lease^  5  HMy  (JK 
K)226.    Bruce  vs.  Schuyler, A  Gill.  2il.) 

Now  the  terms  of  the  Act  pf  1805,  whieh.  we  have  «u^4er 
OQHsideration,  are  not  precise  and  definite  as  tp  tl^e  chtbvaQter 
aad  extent  of.  the  relief  to  be  granted  "by  coiuW^er^isecuirity 
or  otherwise."  And  we  can  well  see.  that  very  gjsave  doubts 
may  have  been  entertained  as  to  the  power  oS  the-^Court,  un- 
der thi9  grant,  to  revoke  the  letters  of  administratioB,  if  jad- 
ditkmal  saonritjp  w^e  not  given ;  oi^  a«  if  tbf  pro|ii;jistjr^  of 
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doiilg  this,  unless  there  was  proof  of  mal-administration ;  and 
thus,  embarrassment  inajr  have  arisen  in  carrying  the  provis- 
ions of  the  Act  Into  effect.  The  Act  of  1810  majr  have  been 
intended  to  settle  this  qacstlon,  and  remove  this  embarrass- 
ment, fey  ^ving  Express  authority  to  revoke  the  letters  of 
administration,  if  the  security  were  not  given.  Bat  it  wi^i 
quite  right,  before  the  Court  was  allowed  to  pro/^eed  to  this 
extremity,  that  it  should  be  required  to  have  proof  before  it 
of  mismanagement  on  the  part  of  the  administrator.  And 
henee,  the  provision  to  this  effect,  in  that  Act.  Thus,  tke 
Act  may  be  considered  as  repealing  so  much  of  the  Act  of 
ld05,  as  might  have  been  consthied  to  have  authorized  the 
Court  to  remove  an  administrator  upon  the  petition  of  .'the 
aecdrity,  as  matter  of  right  to  the  latter,  and  without  '{Apof 
6(  mismanagement  by  the  trustee,  but  leaving  the  other  hutef 
which  the  Act  of  1805  contemplates,  still  to  be  granted  under 
that  Act. 

In  this  way,  the  two  Acts  may  subsist  together.  Under 
the  Act  of  1805,  the  secuVity  may  have  relief  as  matter  of 
right ;  but  that  relief  may  stop  short  of  his  removal;  or,  in- 
deed, of  additional  security,  as  the  Act  authorizes  the  Court 
to  give  relief  by  counter-security  or  oikerwi$e. 

If,  however,'  the  security  wishes  to  have  the  administMtor 
i^moved,  and  thus  terminate,  effectually  and  forever,  the  r^ 
liMioh  between  them,  he*  can  proceed  under  the  Act  of  ISIQ 
— prove  mismanagement  and  have  the  administraiioft.  f^ 
vok^. 

The  two  Acts  thus  harmonize,  and  make  useful  features-  of 
the  same  syslfem. 

Let  the  judgment  be  affirmed. 
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Uo.  25. — BjMTANT  J.  Was^den,   plaiutiff  in  error,  rs,  The 
State  of  Georgia,  defendant  in  error. 

[1.]  An  indictment  for  adultery  apd  fornication  against  a  single  person,  U, 

under  the  Code,  good. 
[2.]  The  doctrine  of  the  reasonable  doubt  in  criin^nal  cases,  extends  to  cases 

of  every  degree. 

Indictment,  for  adultery  and  foniication,  in  Jefferson  Su- 
perior Court.     Tried  before  Judg^  Holt,  June  Term,  1855. 

Bryant  J.  Wasden  Vas  indicted  for  the  offence  of  "  adultery 
und  fornication."  On  the  trial,  a  motion  was  made  to  (juafeli 
fhoTndictiuent,  on  the  ground  that  this  offence  could  not  be 
cRarged  against  one  person.  The  Court  refused  the  motidn, 
and  Counsel  for  prisoner  excepted. 

After  the  evidence  was  closed,  the  Counsel  for  defendant 
requested  the  Court  to  charge — Ist.  That  the  circumstances 
of  the  case  should  not  only  be  con^stcnt  with  guilt,  but  incon- 
Bistent  with  any  other  rational  conclusion.  The  Court  refused 
BO  to  charge,  but  instead,  charged  as  follows :  "  I  'will  n^ 
charge  you  in  the  wovds  of  the  request;  but  do  charge,  as  I 
Ythvo'  done,  that  it  is  not  necessary  to  prove  the  fact  by  posi- 
tive evidence,  but  the  same  may  be  proven  by  circumstaiic^; 
that  you  must  be  satisfied,  to  a  reasonable  cei^inty,  of  tite 
defendant's  guilt,  from  those  circumstances,"  and  defendant 
excepted.  2d.  The  Court  was  requested  to  charge,  t&atif 
the  Jui^  had  reasonable  doubts  as  to  defendairf's  guilt,  they 
ought  to  acquit  him.  The  Couit  so  charged^  with  this  quali- 
fication :  that  in  lesser  grades  of  offences,  suoh  a6  misdemean- 
ors, &c.  this  rule  is  somewhat  relaxed.  To  this  qualification,, 
defendant  excepted. 

Up6n  these  several  exceptions,  error  h$s  been  assigned. 

Pottle,  for  plaintifi  in  error. 

Attorney  Gren'l  Shewmakb,  for  defendaat  iu  error. 
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J?y  the  Court.-^HEHf^i^Cj  J.  delivering  the  opinion.. 

•  Oan  a  single  person  be  indicted  for  adultery  and  fbrnicatioB  ? 

Seetion  five  of  the  tiixith.  division  of  the  Penal  Code  is  a» 
allows:  ^^Any  man  and  M^oman  who  shall  live  together  m-^ 
sMo  of  adultery  orfoNiication,  or  of  adAltery  and  fomicatioii^ 
r.irho  shall  otherwise  commit  adultery  or  fornication,  or 
iultery  and  fornication,*  shall  be  severajly  indicted,  and  om 
mvietion,  su^h  ofieuders  shall  be  severally  fined  or  impris- 
ned,"  &c. 

*C]^]  '^^^  offences,  here  j)rohibited  are  all  joint  offenpet^ 
lach  is  .the  oScnce»ef  %  man  ax^i  iroman  •aetipg  jointly.,  Th% 
Bmedy  here  provide49  is,  .howj^vei;,'  a  ^sever^al  reniedy-^^ia  a 
dpante  indictn^ent  against  each — the  man  and  the  woman. 
(ltd  the  remedy  been  also  joint,  there  would  not  have  been 
ven  the  appearance  of  incengruity  in  the  language  of  the 
ection.  But  the  Legislature  had  power  to  prescribe  a  sepa- 
ate  suit  for  a  joint  offence.  And  they  have  only  exercised 
hat  power  in  this  section.  The  indictment,  therefore,  though 
.gainst  the  man  alone,  was  good. 

The  first  request  to  charge  was^  in  the*  opiXLion  of  this 
jonrtj  a  request  to  charge  what  was  the  law.  But  the  Courts 
ilthough  refusing  to  give  that  request  in  the  words  of  the* 
■eqmest,  gave  in  other  words,  as  we  think,  the  substance  of  it. 
^4  there  was,  in  this  case,  no  matito  for  a  new  trial.  Had 
liere  been,  this  point  might,  under  the  New  Trial  Act  of  1854,^ 
)e  material. 

The  second  request  was  also,  as  we  think,  right.  We  know 
lot  of  any  law  which  makes  the  doctrine  of  the  reasonable* 
loubt  in  criminal  cases  apply  not  to  ^^the  lesser  grades  of  of- 
fences," but  only  to  the  greater.  The  doctrine,  as  laid  down 
by  text  writers,  on  evidence,  extends  equally  to  cases  of  every 
kgree.  Starkie*8  language  is,  ^^The  distinction  between  fuU 
j^oof  and  mere  preponderance  of  evidence,  is,  in  its  appliea* 
tite,  very  important.    In  all  orimiiial  cases  whatsoerer,  it  i» 
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eseential  to  a  verdict  of  condemnation,  that  the  guilt  of  the 
ardcuseil  should  be  fully  proved ;  neither  a  mer«  prepo'ndera&ce 
of  evidence,  nor  any  weight  of  preponderant  evidence,  is  suffi- 
(^lent  for  the  purpose,  unless  it  generate  full  belief  of  the  fact, 
to  the  exclusion  of  all  reasonable  doubtl"  (1  Stark.  JEv. 
478.) 

This  language  has*  been  adopted  by  tbis  Court  in  Oiles  vi. 
The  State  of  Geor^ia^  (6  Ga.  285.)  It  has  other  sanctions. 
See  3  Greenleaf%  JEv,  §29,  and  notes. 

[2.]  We  think,  therefore,  that  the  Court  below  should  have 
granted  this  request  without  a  qualification,  that  .ipxcladed 
from  the  doctrine  of  the  Reasonable  dbubt  the  ^'lesser  gr6i3m 
of  offences ;"  smd  so,  that  there  ought  to"  b6  a  new  trial.  . . 

The  other  ex/ceptions  were  abanfloned. 


tf  Ke^t  to  the  Hod.  WALTER  T.  COLQUITT. 


SUPREME  COURT  OF  GEORGIA,  ) 

Amkricus,  lOtli  July,  1855.  J 

•norable  the  Supreme  Court  met  pursuant  to  adjoum- 
•esent,  their  Honors,  Joseph  H.  Lumpkin,  Eben- 
utEfiy  and  Henky  L.  Benmno,  Judges. 
Ah  of  the  Honorable  Walter  T.  Colquitt,  a  mcm- 
\  Bar,  was  announced  this  morning  by  the  Hon.  G. 
iSj  who  moved  the  appointment  of  a  committee  to 
id  report  resolutions  in  relation  thereto,  which  was 
by  Col.  Seaborn  Jones.  ^ 

.pon,  the  Court  moved  as  a  committee  the  following 
,  viz :  Hon.  G.  E.  Thomas,  Col.  Seaborn  Jones, 
jherty,  B.  Hill,  B.  H.  Hill,  G.  M.  Dudley  and  T. 
»b,  £s<{8. 

nmittee  to  whom  was  referred  the  duty  of  reporting 
irt  a  suitable  preamble  and  resolution,  in  commem** 
the  life  and  character  of  the  Honorable  Walter  T. 
whom  death  has  not  long  since  removed  from  our 
pectfully  report : 

r  much  beloved  and  sincerely  lamented  brother,  thp 
>  W^ALTER  T.  Colquitt,  was  one  of  the  |>eculiar  mcB 
.  He  waa  strongly  and  distinctly  marked  in  char- 
eminently  qualified  to  leave  his  impress  on  the  the- 
u  His  indomitable  will  and  great  moral  courage, 
1  on  high  ground  in  all  great  emergencies. 
18 !  ^^  Death  enters  and  there  is  no  defence."  Nei- 
A,  nor  talents,  nor  moral  worthy  nor  beauty  can  es- 
aevitable  doom.  '^  Dust  thou  art  and  to  dust  shalt 
m."  Death  is  said  ^^  to  love  a  shining  mark."  A 
in  has  fallen !  After  a  severe  and  protracted  coik- 
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flict,  which  he  bore  with   Cliristian  fortitude  and  meekness,  ^ 

he  yielded  up  his  life  to  Him  who  gave,  and  whoee  sovereign  xi 
right  it  was  to  take  it  away. 

The  event,  though  not  unexpected,  was  nevertheless  pain-  — 

ful.     Who  that  knew  him,  did  not  love  him  !  who  that  loved,  ^ . 

does  not  lament  his  departure !  His  seat  is  here  become  va-  — 

cant;  his  voice  is  here  hushed,  and  that  forever.     Called  Fz 

away  in  the  noon  of  his  manhood — in  the  mist  of  his  useful-  — 

ness.     What  a  chasm  is  made  !  not  only  in  the  Court,  but  :T 
also  in  the  family  circle,  and  in  the  public  councils. 

Of  his  social  qualUieSy  how  shall  we  speak  ?     Of  a  warm  m. 

and  generous  disposition,  his  heart  leaped  at  once  into  every  ^w 

enterprise  of  benevolence ;  his  charity  embraced'all  condi-  — 
tions  of  want  and  wretchedness. 

Of  his  intellectual  endowmentSy  we  do.  not  exaggerate  when 

wia  say  that  he  possessed  a  strong,  vigorous,  discriminating  : 
mind — an  intellect  which  had  lightning  speed  and  power.    In 
the  Court  room  or  in  the  Senate  Chamber,  he  was  alike  the 
fearless  and  able  advocate,  the  firm  and  unyielding  patriot. 
Always  the  same  great  arigin(d,  he  was,  as  occasion  required, 

peculiar,  striking,  overwhelming.     His  eloquence  sometimes  * 

i^sembled   "the  music,**   sometimes   "the  thunder  of  the  "^ 
spheres." 

As  a  Jury  advocate^  in  the  defence  of  life  and  libesty>  he  ^ 

had  few  equals  and  no  superior.     More  than  aU,  he  was  a  «^ 

Christian — a  sinner  saved  by  grace.     And  if  he  ever  wander*  -^' 

ed-from  the  straight  and  narrow  path,  (and  who  has  not?)  C^' 

none  repented  more  sincerely,  none  made  restitution  sooner  '^ 

than  he.     Religion  bore  his  fainting  spirits  up  when  all  earth-  — ' 

\j  props  gave  way.     This  sustained — this  never  failed  him.  —  - 
**  Our  lifs  a  dream,  a  morDing  flower. 
Cut  down  and  withered  in  an  hour." 

But  this  Amaranthine  flower  blooms  the  brighter  as  the  ^ 

hand.of  death  approaches,  and  sheds  a  sweet  perfume  around  -^ 

the  cold  precincts  of  "  the  noisome  tomb.**     "The  chamber  '^^ 

where  the  good  man  meets  his  fate,  is  privileged  beyond  the  ^ 

common  walks  of  life,  quite  in  the  ver^  of  Heaven."    He  ^ 
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-died,  "being  full  of  the  Holy  Ghost,"  and  left  thp  wofld  in 

^triumph ! 

"  There  is  a  life  above, 
And  all  that  life  Is  lovf,'^ 

This  mournful  Providence  speaks  to  us,  his  surviving  bre^h- 
Ten,  in  a  language  pot  to  be  misunderstood,  ^^  Be  ye  also 
ready."  Let  not  the  lesson  be  lost — but,  giving* heed,  let  U8 
l0ve  and  adore — ^knowing  that  oiy*  Heavenly  Father  does  all 
things  for  the  best.  * 

1.  Mesolvedy  That  while  we  sincerely  sympathize  with  the 
bereai^edj  we  will  cherish  in  our  hearts  the  memory  and  the 
virtues  of  our  deceased  Brother. 

2.  Re9olved^  That  as  a  perpetual  record  of  our  love  and 
admiration  of  him,  we  respectfully  ask  of  this  Honorable 
Court  the  privilege  of  having  this  preamble  and  these  resolu- 
tions  spread  on  the  Minutes  of  this  Court. 

3.  Mesolvedj  That,  a  copy  of  the  same  be  made  out  and 
signed  by  the  Clerk  or  this  Court,  and  be  by  him  forwarded 
to  the  family  of  the  deceased.-  Also,  a  copy  for  publication 
to  the  papers  in  Celumbus  and  Macon. 

REMARKS  OF  THE  HON.  JUDGE  LUMPKIN. 

Mr.  Chairman  and  gentlemen  of  the  Committee  and  Bar  : 
The  Court  cordially  responds  to  the  very  feeling  and  eloquent 
tribute  which  you  have  paid  to  the  memory  of  our  decelual 
brothier  and  friend. 

No  mkn  that  has  lived  withip  this  State  for  the  last  thii^tgr 
years,  has  left  or  will  leave  a  stronger  impress*upon  the  pubHc 
mind  tban  .Walter  T.  CoL(iutTT.  Who  has  touched  the  commu- 
nity at  so  many  points  ?  ^ho  has  exhibited  the  sa^e  ven^ 
•tHity  of  talent  ?•  Who  is  a  more  sti(iking  type  and  exponent 
of  the  practical  working  of  I'epublican  iifstiiutions?  Slmer« 
ging  from  comparative  poverty  ami  obscurity,  he  stepped  at 
once  from  the  Bar  to  the  Bench,  and  By  the  energy  of  his 
mind  and  character,  filled,  in  rapid  succession,  a  seat  both  in 
the  House  of  Representatives  and  Senate  of  the  United 
States. 
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Ab.  a  popular  orator  and  advocate,  especially  in  criminal 
causes,  the  deceased  was  unsurpassed  by  any  of  his  cotem- 
poraries.  And  whatever  may  have  been  the  extravagances 
(if  you  please)  of  his  style  and  manner,  it  rarely  failed  of 
success  and  to  elicit  the  enthusiastic  applause  of  his  auditory ; 
and  this  is  the  highest  compliment  that  can  be  paid  to  a  pub- 
Kc  speaker— »"albcit,  he  may  violate  every  rule  of  rhetoric 
taught  in  the  schools.  Hi^  imitations  on  the  Hustings,  at 
the  Bar,  and  even  in  the  Pulpit,  are  legion. 

But  I  will  not  dwell  at  this  time  on  the  peculiarities  of  the 
deceased.  No  man  had  more  friends,  or  friends  more  devor 
tedly  attached  to  him.  And  this  was  natural  as  well  as  right, 
for  a  more  unselfish  man,  in  ^all  the  private  relations  of  life 
and  intercourse  with  society,  never  lived.  We  love  them  who 
love  us,  is  the  law  that  binds  man  to  man,  as  well  as  man  to 
his  Maker.  It  was  but  a  short  time  before  his  death  that  I 
was  conversing  with  a  female  member  of  .his  family— a  lovely 
woman  who  preceded  him  to  the  grave — and  she  related  how, 
m  a  recent  travel  with  her  father-in-law,  when  he  could 
scarcely  bit  up,  he  seemed  to  forget  himself  enti|>ely  and  think 
only  of  her  comfort.  Is  it  strange  that  such  a  man  should 
be  endeared  to  his  friends  ? 

You  have  spoken,  Mr.  Chairman,  of  the  moral  courage  of 
the  deceased.  But  an  equal  tower  of  strength  was  his  phyA- 
eal  firmness.  He  never  feared  the  face  of  man.  We  have 
many  amongst  us  who  are  brave  from  pride,  6r  principle,  or 
education.  His  was  innate.  It  was  the  courage  of  Nelstm, 
and  Ney,  and  Zachary  Taylor — that  was  wholly  unconscious 
of  Jthe  presence  of  clanger.  I  speak  what  I  know.  Such-  a 
man  could  not  fail  to  be  a  magnanimous  foe. 

But  our  friend  and  brother,  so  instinct  with  life,  has  passed 
away  in  the  meridian  of  his  manhood.  That  pulse  that  beat 
80  active  has  ceased  to  throb ;  that  brain  that  teemed  with 
ten  thousand  plans  atid  purposes,  will  think  no  more. 

If  ever  man  was  endowed  with  antediluvian  constitution — 
bora  to  live  a  thousand  years — Judge  Colquitt  was.  But 
be  was  as  prodigal  of  his  health  as  he  was  of  his  purse.     He 
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knew  no  rest.  No  sooner  did  the  bugle  sound  for  political  or 
professional  warfare,  than  every  nerve  was  strained  to  the 
utmost  tension  for  the  fight.  IJe  rushed  into  battle  with  eve- 
ry power  of  soul,  mind  and  body,  and  would  take  no  repose 
till  the  conflict  was  ended.      * 

We  saw  him  at  this  place  after  one  of  the  most  exhausting 
efforts  ^ever  made,  and  when  his  mortal  malady,  which  had 
fixed  its  iron  grasp  upon  him  several  years  previously,  was 
preying  upon  him — borne  to  the  stage  coach  by  his  friends — 
huiry  away  to  a  neighboring  State  to  renew  his  struggles 
upon  another  theatre.  We  cannot  but  reproach  one  so  mu- 
nificently endowed  by  nature,  and  whose  life  was  so  impor- 
tant to  his  family  and  country,  for  thus  throwing  it  away  as  a 
useless  thing. 

Let  us  take  warning  by  his  example,  and  be  not  overwork- 
ed. We  press  toward  the  mark  for  the  prize,  and  perish  on 
Pisgah  in  view  of  Canaan  and  its  clusters.  He  seemed  to 
five  but  to  die.     We  trust  he  died  but  to  liveforevermore  ! 

But  I  am  done.  Should  my  life  be  spared,  -and  I  can  steal 
the  time  from  the  severe  exactions  of  my  ofScial  duties,  I  will 
endeavor  to  erect  a  more  abiding  monument  and  one  more 
worthy  of  the  deceased.  With  me,  it  will  be  a  labor  of  love. 
We  were  College  mates  in  a  distant  State,  at  a  period  of  life 
when  friendships  the  most  pure  and  lasting  are  formed.  YHien 
I  reached  Princeton,  I  found,  mj^oung  countryman  in  diffi- 
«Tdty,  and  was  able,  fortunately,  to  assist  him.  I  found  my-. 
s^  in  greater  trouble  afterwards,  when  he  repaid  the  obUga* 
tion,  with  usury.  ^ 

I  can  readily  forgive  and  forget  an  injury — a  favor,  never^ 
^e  memory  of  Walter  T.  Colquitt  will  be  pleasant  to  me 
Uhtil  my  own  heart,  like  his,  shall  cease  to  beat. 
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ABOUED  ANB  BETEfiHIIIED 

IX  THE  I 

'BEME  COURT  OF  THE  STATE  OFJGEORGIA. 
AT  AMERICUS, 

JUI^Y    TERM,    1855. 

Present-JOSEPII  H.  LUMPKIN, 


-JOSEPH  ir.  LUMPKIN,  ) 
KBENEZER  STARNES,  \jud^n. 
HENRY  L.  BENNING.    J 


No.  26. — Thomas  D.  Frith,  plaintiff  in  error,  vn.  Francis 
Frith,  defendant  in  error. 

*J  A  husband  sues  his  wife  for  a  divorce,  alleging  that,  at  the  marriage,  she 

^  pregnant,  and  that  he  was  ignorant  of  the  pregnane/.    The  wife  ap- 

P"«8  for  temporary  alimony.     The  husband  resists  the  application,  and  of- 

'^  to  prove  the  tmth  of  his  allefration.    The  (^onrt  refuses  to  receive  th« 

^^*^f,  and  grants  the  alimony :  UtU^  that  the  Court  did  right. 

-^ibel  for  divorce,  in  Randolph  Superior  Cpurt.     Decision 
''  ''^udge  Perkins,  October  Term,  1855. 

•*- *ioina8  D.  Frith  commenced  a  libel  for  divorce,  on  the 
^^^d  that  his  wife  was  pregnant  at  the  time  of  manriftge, 
Concealed  the  fact  from  him.  A  motion  was  made  for 
I  Porary  alimony  and  Attorney's  fees,  when  Counsel  for  K- 
^^^t  proposed  to  prove,  ^y  various  witnesses,  and  the  eon- 

'^Oi,,  XVIII.-35 
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fessions  or  the  wife  herself,  that  the  ground  taken  in  the  Vibi 
was  true.  The  Court  rejected  the  evidence  and  granted  te 
dollars  per  month  as  temporary  alimony,  and  one  hundre 
dollars  for  Attorney's  fees.  This  decision  is  assigned  i 
error. 

The  samf  point  was  made  in  other  assignments. 

H.  Il0LT,*,for  plaintiff  in  error. 

Douglas,  for  defendant  in  error. 

£1/  the  Court: — Bennino,  J.  delivering  the  opinion. 

[1.]  Was  the  liusband,  under  the  particular  facts  of  tki 
case,  hound  to  supply  to  the  wife  temporary  alimony ;  anc 
also,  a  sum  sufficient  to  pay  her  Attorneys  their  fees?  Thi 
is  the  sole  question. 

It  was  insisted,  for  the  husband,  that  as  the  wife,  in  th 
marriage,  had  practised  a  fraud  upon  him,  which  fraud  he  wa 
able  to  prove  by  her  own  confessions,  as  well  as  by  other  ev: 
dence,  he  was  not. 

But  we  do  not  sec  that  this  distinguishes  his  case  from  tb 
cases  in  which  the  husband  has  been  held  to  be  so  bonne 
This,  if  true,  amounts  only  to  the.  making  out  of  a  case,  0 
the  part  of  the  husband,  which  will  give  him  a  title  to  a  d 
Torce.  And  if,  when  the  husband  says  he  is  able  to  mats 
out  such  a  case  as  that,  he  is  to  be  relieved  from  alimony,  an 
the  expenses  of  the  wife's  side  of  the  suit,  then  the  nmdj 
of  cicscs  in  which  he  will  not  relieve  himself  from  such  al 
mony  and  expwiscs,  will  probably  be  small. 

In  McGec  vs.  McGee^  (10  Ga.  R.  478,)  a  case  in  whic 
the  husband  was  the  defendent  in  the  libel,  the  husband  di 
bwercd,  on  oath,  denying  the  ground  of  the  libel,  and  offering 
as  he  said  he  had  repeatedly  done  before,  to  receive  the  iril 
again  into  his  house ;  yet,  he  was  made  to  pay  alimony.  !& 
the  same  effect  arc  Mcthrin  vs.  Methvin^  (15  Ga.  H,  88^' 
and  Itoseherry  vs.  lioseherryj  (17  Qa.  if.  139.) 

The  rule  is  thus  stated  by  Sltdford :  '*  After  proof  of 
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Lxriage  in  fact,  alimony,  pending  t]ic  suit,  i^ill  J)e  allotted^ 
rlxether  it  be  commenced  by  or  againnt  the  husband,  not  onlj 

<2aBe8  of  impotency,  but  in  all  cases  of  nullity  of  marriage 
id  in  suits  for  restitution  of  conjugal  rights,  or  for  divorce^ 
Iby^  Teason  of  adultery  or  cruelty."  And  this  statement  of 
"^^li.^  role  seems  to  be  well  supported  by  decided  cases.  I  r^- 
^fex-,  particularly,  to  Portsmouth  vs.  Portsmouth,  (3  Ad.  68^) 

d  :Bird  vs.  Bird,  (1  Lee,  209.) 

According  to  this  last  case,  this  Court,  in  Roseherry  ct. 

^'meberry,  went  too  far  in  permitting  the  husband  to  •object 
'•^o  ^he  payment  of  the  alimony;  that  the  marriage,  thongh  a 
^^^«^xriage  de  facto,  was  not  one  de  jure. 

^We  think,  therefore,  that  the  Court  below  was  right  in  re- 
^'^.^ing  to  receive  the  hiwband's  offered  proof. 


-^^o.  27. — John  G.  Wixtkr,  plaintiff  in  error,  t'^.  The  Statb 
OP  Georcua,  defendant. 

^  ^  --3  Where  a  party  or  his  GouiiBel  mre  taken  by  snrpriie,  bj  a  iliifwidfli^ 
^'CtDdhig  of  the  Court)  it  is  good  ground  for  setting  aaide  an  order  or  Jadf- 
\  of  the  Court  resulting  firom  such  mistalce. 


4 


otion,  in  Muscogee  Superior  Court.    Decision  by  Judge 
^Hbkll,  December  Term,   1854. 

*      ^^t;  June  Term,   the  case  of  the  State  vs.  Winter  being 


^^d,  and  there  being  no  appearance,  a  rule  nisi  was  taken 

,^     forfeit  his  recognizance.    At  December  Term,  a  motioiL 

«^^^^^   made  to  set  aside  this  rule  nisi,  on  the  following  facts : 

vT^  ^^tier  was  very  ill  at  the  time  the  case  was  called,  and  uni^ 

5^    X^  attend  the  Court.     His  Counsel,  R.  J.  Moses,  was  also 

^^^nt,  the  Court  having  announcedi  as  he  understood  him. 
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ihat  Judge  Perkins  would  ])reside  during  the  week,  and  no 
csriminal  case  would  be  taken  up.  Mr.  Moses  had  communi- 
CfXed  this  fact  to  Winter.  Judge  Crawford,  who  was  the  then 
presiding  Judge,  stated  that  he  did  announce  that  he  expec- 
ted Judge  Perkins,  and  in  the  event  of  his  coming,  certain 
Specified  cases  would  be  tried,  but  that  his  announcement  was 
conditional.  Several  affidavits  were  submitted  to  show  that 
others  understood  Judge  Crawford  in  the  same  way  with  Mr. 

MOBOS. 

^e  Court  refused  to  grant  the  motion,  iCnd  this  decision  is 
assigned  as  error.  . 

Judge  Benning  having  been  of  Counsel,  did   not  preside. 
S.  Jones  and  II.  Holt,  for  plaintiff  in  error. 
Dougherty,  for  defendant  in  error. 
By  the  Cturt. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Ought  the  judgment  of  forfeiture  in  this  case   have 
been  set  azvlo  ?     Wc  think  so,  most  clearly. 

That  Winter  was  prevented  by  Providential  cause  from  at- 
tending Court,  is  not  disputed  ;  and  the  only  question  is,  has 
he  K^ndered  a  satisfactory  reason  for  not  making  his  situation     -^^^ 
•known  to  the  Court  when  his  case  was  called  for  trial  ? 

He  was  informed  by  his  Counsel,  that  the  presiding  Judge      ^^ 
ihad  announced  publicly,  from  the  Bench,  that  no  rrimi|i1       -^' 
case  would  be  tried  that  week ;  and  there  is  a  large  amount       ^ 
of  proof  to  show  that  Judge  Crawford  was  so  understood  by  the        ^ 
:bar  and  the  by-standers.     True,  the  Judge  states  that  his  ^-        ^ 
iiouncement  was  conditional,  provided  Judge  Perkins  attend^ 
e3  according  to  promise,  to  preside  for  him.     By  this  mis- 
take, Mr.  Moses,  the  Attorney  of  Winter,  was  absent.     Had 
he  been  present,  he  could  have  made  known  the  situation  of 
Winter,  for  he  was  cognizant  of  it.     Owing  to  the  same  mis- 
■apprehension.  Winter  was  lulled  into  security,  and  failed  to 
furnish  proof  of  his  condition. 


( 
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And  now,  that  it  appears  that  these  facts,  or  most  of  them, 
"were  brought  to  the  mind  of  the  Court,  not  only  before  the 
judgment  of  forfeiture  was  placed  upon  the  minutes,  but  be- 
fore, perhaps,  the  ink  was  dry  in  which  it  was  written,  (for  the 
showing  was  made,  in  part,  at  least,  on  the  same  day  that  the 
order  of  forfeiture  was  granted,)  we  entertain  no  doubt  but 
that  the  judgment  of  forfeiture  should  have  beei  rescinded. 


No.  28. — Seaborn  Jones,  plaintiff  in  error,  V8.  Francis  M. 
Lawrence,  defendant  in  error. 

[[I.]  Onr  Statates^  aathorizing  the  proceedin^irs  for  foreclosure  of  a  mortgage, 
direct  that  jadg^ent  shall  be  rendered  only  for  "  the  amou'ai/which  may  k|B 
due.''  Under  these  Statutes,  therefore,  a  provisional  jndgment  cannot  be 
rendered  (when  one  instalment  of  a  mortgage  debt  is  due  and  unpaid,)  on 
instalments  which  are  notdue;  butresort  may  be  had  to  a  Court  of  Equity  for 
such,  a  judgment. 

•  Rule,  in  Muscogee  Superior  Court.     Decision  by  Judge 
VoRRELL,  December  Term,  1854. 

This  was  a  proceeding  to  foreclose  a  mortgage  given  by 
ijjffrence  to  Jones,  to  secure  the  payment  of  three  notes,  due 
respectively  25th  day  of  December,  1853,  1854  and  1865. 
In  the  mortgage,  was  this  clause — "  It  is  further  understood 
Wween  the  parties,  that  if  said  Lawrence  shall  fail  to  pay 
md  notes,  or  any  part  thereof,  that  then  the  said  Jones  may 
^reclose  this  mortgage  for  the  balance  that  may  remain  un- 
fidd  on  sidd  notes."  But  one  of  the  notes  was  due  when  the 
^tition  was  filed. 

The  motion  was  now  made  (January,  1855,)  to  foreclose  for 
the  whole  amount  of  all  the  notes.  The  Court  refused  the 
jfaOtion,  and  this  decision  is  assigned. as  error. 
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'   Judge  Bexning  did  not  preside  in  this  case. 

J.  Jones,  for  plaintiff  in  error. 

There  being  no  appearance  for  the  defendant,  the  cans^^ 
^rofceedcd  ex  parte. 

By  the  Court, — Starnes,  J.  delivering  the  opinion. 

[1.]  This  was  a  proceeding  instituted  under  and  by  virtue 
of  the  17th  section  of  the  Judiciary  Act  of  1799,  and  the  Ac& 
of  December  26th,  1836,   pro^^ding  for  the  foreclosure  o^ 
mortgages  on  real  estate..    Those  Acts,  in  authorising' a  pro^ 
oeeding  for  the  foreclosure  of  a  mortgage,  after  providing  that 
upon  petition,  a  rule  nisi  shall  be  issued  requiring  the  mort- 
gyiger  to  pay  the  principal,  interest,  &c.  due  upon  auoh  mort- 
gikge,  into  Court,  on  or  before  the  first  day  of  the  next  term, 
direct  that  unless  the  same  be  paid,  ^^  the  Court  shall  give 
judgment  for  the  amount  which  may  be  due  on  such  mortgage, 
and  order  the  property  to  be  sold,"  &c.     These  Statutes  thus 
Mthorize  a  judgment  of  foreclosure  for  the  amount  wUch 
fHojf  be  duej  and  for  this  only. 

Where  a  debt  is  due  by  instalments,  upon  default  made  in 
t^  .payment  of  one  instalment,  the  mortgage  majr  be  fere- 
oloaed  by  proceedings  known  to  a  Court  of  Chancery,  ax41.& 
provisional  decree  be  rendered  suitable  to  the  ezig^noy  of  the 
eaae^  The  judgment  when  thus  rendered,  remains  subject  to 
the  future  order  and  direction  of  the  Chancellor,  and  may  be 
put  into  execution  as  the  successive  instalments  become  due. 
The  right  to  do  this  in  Equity,  is  put  upon  the  ground,  that  a 
Court  of  Chancery  abhors  a  multiplication  of  suits  and  of 
costs.  It  has  been  held,  therefore,  that  "  It  is  reasonable, 
since  the  plaintiff  has  been  put  to  his  suit  to  recover  the  in- 
stalment due,''  that  he  should  have  ''  a  decree  of  foreclosure, 
to  remain  subject  to  the  order  of  the  Court  upQi^a  8ttt)8equivat 
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^fault."  {Lanshig  vs.  Capron  et  al.  1  John.  Ch.  R.  617* 
lanhape  vs.  Manners^  2  Eden.  197.  2  Vem.  135.) 
By  looking  to  the  decided  cases,  it  will  be  found  that  such 
e  the  grounds  upon  which  rest  the  elementary  dicta,  cited 
r  the  plaintiflf  in  error,  as  favoring  the  motion  submitted  by 
m. 

It  should  be  at  once  perceived,  that  whilst  ^uch  a  provis- 
nal  decree  befits  a  Court  of  Chancery,  and  may  be  by  the 
me,  properly  and  appropriately  rendered,  and  whilst  the 
-me  may  be  consonant  with  the  principles  and  purposes  of 
Btice,  and  very  convenient  and  desirable  in  some  cases,  yet, 
At  inasmuch  as  our  Statutes,  in  authorizing  the  proceeding 
r  foreclosure  on  the  Common  Law  side  of  the  count,  have 
It  provided  for  such  a  provisional  judgment,  and  have  direct- 
I  that  judgment  shall  be  rendered  only  for  the  '^  amount 
Inch  may  be  due,*'  no  judgment  could  be  properly  rendered 
I  the  instalments  which  were  not  due  upon  said  mortgage. 
Bat  it  is  insisted,  that  there  is  a  provision  in  the  mortgage 
hich,  in  effect,  changes  the  contract ;  as  it  appears  in  the 
>tes,  makes  all  the  notes  due  and  payable,  as  it  were,  upon 
le  failure  of  the  defendant  in  error  to  pay  any  part  of  said 
(>ie8 ;  and  judgment  may  be  rendered  on  the  same,  as  on  an 
nount  due. 

We  think  that  an  examination  of  this  mortgage  shows,  that 
le  provision  in  question,  (which  is  given  in  the  statement  of 
Cts,  to  this  opinion  annexed,)  was  intended  simply  to  ex- 
*4ls  the  usual  terms  upon  which  a  mortgage  may  be  fore- 
osed.  The  language  employed  is  unusual,  but  it  will  admit 
\  this  signification.  The  mortgage,  indeed,  as  a  whole,  is 
)t  drawn  according  to  precise  and  usual  forms.  Waiving 
ifs,  however,  it  is  not  our  opinion  that  this  provision  could 
ivc  boea  intended  to  mean,  that  all  the  notes  should  be  con- 
dered  as  due,  upon  failure  to  pay  any  one  of  them,  and  that 
could  mean  no  more  than  that  the  creditor  should  have  the 
ght  to  foreclose,  for  the  whole  amount  of  the  notes,  upon 
ilure  of  the  debtor  to  pay^ny  one  of  them,  and  that  a  pro- 
sional  judgment  should  be  rendered  accordingly ;  that  is  to 


\ 
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Bay,  that  it  was  an  agreement  reduced  to  writing,  as  to  tb:»-^ 
creditor's  right  to  have  such  a  provisional  judgment.     Bit  ''^^ 

as  we  have  shown,  it  is  the  province  of  a  Court  of  Chancei J 

to  grant  such  a  decree,  and  our  legislation  has  made  no  prc:^:^- 
vision  for  it  in  the  proceeding  which  it  authorizes  at  Commo"  ^^ 
Law.     It  follows,  therefore,  that  though  the  meaning  of  th^Ss 

feature  of  th^   mortgage  be  what  is  insisted  on,  the  plainti ff 

must  still  go  into  Equity,  if  he  wants  a  foreclosure  for  an  i 
Btalment  not  due ;  and  there  he  may  use  this  agreement  as  ev 
dence  of  his  right  to  such  a  decree. 

We  add,  in  conclusion,  that  it  is  the  inclination  of  ou-^^^ 
minds,  (though  this  point  is  not  made  in  the  bill  of  exceptions  -j 
and  we  are  not  therefore  called  on  for  a  formal  judgmen^* 
thereupon,)  that  there  is  no  reason  why  judgment  might  nca*^ 
have  been  properly  rendered  for  the  amount  of  the  notes  du^^ 
in  January  last,  when  the  rule  absolute  was  moved,  thougkrv. 
b.ut  one  was  due  at  the  time  the  petition  was  filed.     The  rul^^ 
ni$i  had  required  the  mortgager  to  show  cause  why  he  shouliX- 
not  pay  the  whole  of  said  notes  into  Court  at  the  next  term  .^ 
&c.     He  was  thus  so  notified,  thatJbe  might  have  been  pre- 
pared with  a  defence,  if  any  he  had,  against  the  claim  to  foreclo 
sure,  for  the  amount  of  all  or  any  of  the  notes.     If  he  '. 
any  meritorious  defence  against  the  second  note,  therefore      '» 
he  might  have  presented  it,  and  have  been  prepared  to  sus — ^^r 
tain  it.     We,  consequently,  "incline  to  think,  that  as  the  fle^-^^ 
cond  note  was  due,  it  would  have  been  in  accordance  with  th^  -*^ 
principles  of  substantial  justice,  and  of  the  legislation  unde  -^se^ 
which  the  proceedings  were  instituted,  for  the  Court  to  hav*-  — ^^^ 
made  the  rule  absolute,  as  to  both  the  notes  due,  at  the  tim-  .^cm^ 
when  the  judgment  was  rendered. 

Let  that  judgment  be  affirmed. 
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To.  29; — John  Jones  et.  ah  plaintifFu  in  crrdf,  v^  Jobl  Craw- 
i;pRD  and  another,  executors,  &c.  and  others,  defendants  in 
cnrer. 

H\  A  writ  of  error  will  not  lie  to  a  first  verdict  or  decree,  where  an  appeal' 
luMjbeen  taken  which  \g  still  pending. 

Writ  of  error  frqm  Muscogee.     Motion  to  dismiss. 

It  appeared  that  Polly  \V.  Jenkins  died  testate.  Samuel 
toykin  and  Joel  Crawford  qualified  a^  her  executorjs.  John 
imies*  and  others  filed  a>  bill  against  the  executors,  claiming 
jportion  of  the  estate.  The  executors  filed  a  bill .  eujoinifig 
^  Jones  bill,  and  making  the  other  heiifs,  the  Wrights,  ps^r- 
ics.  Afterwards,  the  Wrij^ts  filed  a  bill  against  the  execu- 
Mni* and  th^  Jone»*,  claiming^  the  same  property.  The  exe- 
■lors  «f]^rwards  (the  Wright^'  and  Jones'  bills  being  both 
atlie  appej^l,)  filed  a  supplen^fiitaj  bill,  reviving  the  former, 
ad  enjoining  botli  the  other  bills,  aijd  pj-aying  for  an  inter- 
ji^ding.  At  the  last  term  of  Muscogee  Superior  Court, 
rh^n  the  Jones*  bill  was  reached  on  the*  appeal  docket,  t]xQ 
iopvt  decided  that,  having  reached  a  branch  of  the  c^^se,  he 
^o&ld  take  up*the  whole  litigation,  and  proceeded  to  submijt 
Itihe  three  ernes  to  a  Jury.  A  (Jecreo  was  rendered  on  the 
ill  of  interpleader,  fi^ed  b^  the  executors  of  Mrs.  Jenkins. 
'Vom  this  decree  the  Jones*  appealed ;  at  the  same  time,  they 
Bed  Qut  a  writof^rror  as  to  the  decision  above  stated,  andpther 
lecisions  during  the  trial.  \  motion  was  made  to  dismiss  be- 
imse  of  the  pendency  of  the  appeal. 

Judge  Bfxning  flid  not  preside  in  this  case. 

B.  Hill  and  II.  Holt,  for  the  motion. 
•  S.  Jones,  contra* 
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•Jones  et  ah  t%.  Crawford,  kc. 


By.tlic  (7owrf.*-LuMPJviN,  J.  deliveriag  the  opmLon. 

[1.]  A  motion  is  made  to  dismiss  the  writ  of  error  iiv  th  i^ 
case  upon  two  grounds.  Ist.  Because  all  the  parties  to  tlm^ 
proceeding  in  the  Court  below,  are  not  made  parties  to  tl».« 
pleadings  in  this  Court;  and  2d.  Because  an  appeal  lias  b^e^i 
duly  entered  from  the  decree  in  the  .Circuit  Court,  wtereiJ^i 
the  errors  complained  of  were,  committed,  which  appeaf  i^ 
still  pending. 

Tlft^  dufojct,  as  to  paVlics,  might  be  cured  by  amendrtient;  the 
dther  exception  is  frttal.  ^ 

It  seems  there  were  three  suits  pendittg  on  the  equity  •eide 
o£  the  Court ;  two  at  the  instance  of  the  legatees  of  Mrs. 
©odly  W.  Jenkins,  deceased,  against  the.executors';  .aad  ofle 
Ijy  the  executors  against  the  cobiplainanta,  In  .the  orther  two 
bills.  This  last  .was  in  the  nature  o%  a  biU  of  interpleadti'^ 
it  enjoined  the  other,  two,  "When  thp  first  Iega4;e6.  biH  •  ww 
reached,  that  of  the  Joned'  agajntlt  tlie  e^cutacs,.  and  whivb 
w»s  on  the  appeal  and  enjoined  by  the  executor's  l^ill,  the 
.Court  permitted  and  dftfected  the  whole  .litigation  to  6e  g^ 
bto,  and  .all  three  df.  the  pafees  to  be  tried  together  as  one ; 
itnd  this  is  alleged  as  error,  as  well  as  the  varioua  rulings  of 
"ihe  Court,  made  during  the  progress  of 'the  trlaU 

And,  we  think,  the  more  regular  course  would  have-  beieii 
for  the  case  first  reached  to  have  been  passed  over  as  enjoin- 
ed, until  the  bill  of  Interpleader  ^vnb  culled  up;  still,  the  other 
method  was,  pursued  ;  a  verdict  was. rendered  and  a  ^t^re^ 
awarded  upon  the  whole  litigation  made  by  the  three  bills ; 
and  from  tliat  verdict  and  decree,  an  appeal  has  been  duly 
entered,  which  carries  up  the  whole  litigajtion,  of  course  ;  and 
inasmuch  as  the  Court  will  have  an  opportunity  to  review 
and  correct  its  own  errors  upon  the  appeal,  provided  any 
have  been  (3ommitted,  we  must,  in  conformity  with  the  past 
practice  of  this  Court,  dismiss  this  writ  9f  error,  ae  haiviyg 
been  prematurely  brought. 
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Shockley  r*.  Bnlloch  H  al. 


.  30. — William  D.  Siiocklky,  plaintiff  in  error,  vs.  Cordy 
BrLLu(Mi  vt  al.  defendants  in  error. 

]  In  a  proceeding  hy  utUehment,  undc^  the  Act  of  December  8lli,  182C, 
)n  the  part  of  securities  upon  a  promif  sory  note,  ugaiuRt  t)ie  maker  th^re- 
if^the  facts  wliicli  the  Act  require  to  be  set  forlih  in  the  aflidavit,  in  addi- 
ion  to  the  affiant's  liability,  and  that  the  principal  debtor'  is  reuiovin|f, 
ibont  to  remeve,  or^iut  removed,  without  the  limits  of  the  State,  or  any 
oanty,  are,  an  allegation  of  the  secarityship  upon  an  instrument  in  wri- 
ing.  and  a  paymont  of  the  same  by  the  surety,  or  a  pendency  of  suit  there - 
rB,  or  a  liability  upon  tlie  some,  .as' «  demand  which  is  not  due. 
]  The  Act  does  not  require  the  affiant  to  state  that  the  ordinary  procesf 
f\£w  cannot  be  served  upon  the  debtor. 

f  itlicn  our  Attachment  Laws  prescribe  a  form  of  proceeding,  it  should  l)o 
tffsdcd  :  when  no  form  is  prescribed,  there  should  be  a  sn4>ptnntiul  coir* 
tiance  with  All  the  fequiremcnts  of  tlie  law. 

Mtachment,  io  Marton  Superior  Court.  Decision  by  JTudgs 
IBRfiLL,  at  >Iarch  T^rm,  18;35. 


Oordj  Bulloch  and  two  others,  in  theini^davit  for  mu  ai- 

ibment,  said  ".that  thty.are  the  secwpitii*^  of  William  D. 

Dckt^y^  on  a  note  made  payable  to  P^.  McLaren  k  Co.  or 

Mer,  for  the  sum  of  8it-  Hundred  and  Eight  Diollars  and 

!fy-one  Gents,  wJitch  said  note  is  to  become  due  on  the  24 

f  mf  June  neTH,  imd  that  said  William  ]).  Shockley  is  about 

rtnoTC  witb<»ut  the  limits  of  said  State/* 

Irk^  attachment  ^founded  onthis  aflSdavit,  dirpeted  the  .offi* 

*  to  attach  a  sufficiency  of  thq  property  ^ef  Shockley  to  sali- 

^^thd  demand,  and  the  ^ame  ^^  secure^  to  Andwer  the  cqm- 

int  of  P.  McLaren  &  Co." 

Il  metton  was  n^ade  to  dtsisisa  the^trittftohment^^ 

I'sf.  Because  the  a^davit  does  nhtBitt  foith  the  liability  oC 

I  gifciirities  on*the  note.  •  •" 

id.  Because  the  a'ffidavit  does  not  staite  that "  th^  ordinary 

KJess  of  law  could  not  he  servfed." 

)3.  Because  the  attachment  w^  in  faf  or  of  P.  McLaren  ft 

i  irhte  the  affidavit  was  by  tke  Mur^efl. 
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The  Court  refused  to  dismiss,  and  this  decision  is  assigned 
as  error. 

Elam,  for  plaintiff  in  error. 

'Blaxdforb,  for  defendant  in  error. 

Bj/  tfie  Court. — Starxks,  J.  delivering  the  opinion. 

pL.]  The  ground*  first  assigned  by  the  plaintiff  in  error,  as 
a  reason  why  the  motion  to  dism'iss  t^e  attachment  in  this 
case  should  have  been  sustained,  is,  that  the  affidavit  did  not 
set  forth  the  facts  upon  which  it  was  sought  to  have  the  same 
iflsuedj  sufficiently,  and  according  to  the  requirements  of  law. 

A  Statute  of  December  '8th,  1820,  declares,  that  in  any 
case  where  a  person  has  been  a  security  for  another  on  a  noi« 
•obligation,  or  other  instrument  of  writing,  and  has  heen  com- 
pelled to  pay  the  same  ;  in  cases  where  suit  is  ponding  on  sotA 
an.  instrument ;  "  in  cases  where  such  note,  obligation  or  other 
instrument,  to  wiiiqli  theixj  is  or  lyc  security  or  securities,  i« 
or  are  not  due,  and  the  principal  debtor  or  debtors,  in  any  such 
case,  is  or  aremjitioving,  or  is  or  are  about  to  remove,  or  hiive 
removed  without  thb  liiaits  of  this  St&tc,  ox  any  cotinty ;  a&d 
-diLih  being  made  by  the  secuVity  or  securities,  his,  her  or  their 
agent  or  Attorney,  &c.  of  the  faots,  and^f  his,  her  or  thehr 
liability  on  said  note,  &c.  aSnd  that  his,  her  or  theip  principal  is 
or«re  removii^,  or  abotA  to  remove,  or  have  roraoved  withont 
the  limits  of  this  Statue,  or  any.donnty  therein,  an  attachment 
inay  issue  again^  the  property  and  effcote  of  such  principal 
debtor  or  debtors,  in  favor  of  such  security  or*  securities.** 

It  will  be  pwrceiv^d,  Ihat-'in-  udilition  to  the  liability  -of  the 
4Kffiant,*  and  the  allegation  that  t)ie  principal  debtor  is  re- 
iil^'ing,  about  to  remove,  or  has  removed,  this  Act  r^q^iirei 
t\^\.*tht  facts  upon  which  it  is  sought  to  -sue  out  ^d  attaoh- 
ment,  shall  be  set  forth  in  the  affidavit.  What/acf«/  For 
the  answer,  we  must  look  to  the  Act — to  the  con^liDo;^  tlnre 
specified,  upon  which,  it  aothqrizes  the  attayhmon^  to,  iaaiipu 
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These  conditions  appear  in  that  portion  of  the  Att  which  wo 
have  cited,  and  are :  1.  The  fact  of  securityship  upon  a  note, 
obligation  or  other  instrument  in  \vTiting.  2.  A  payment  of 
the  demand  by  the  surety,  or  a  pudency  of  suit  on  the  same, 
or  a  liability  upon  such  a  demand,  which  is  not  yet  d«e. 
These  are  the  other  facts,  and  the  only  other  facts  to  which 
the  Statute  refers  as  bases  or  concljtions  upon  which  the  At- 
tachment must  rest. 

Let  us  see,  then,  if  they  have  their  plt^ce  in  the  affidavit. 

In  that  instrument;  the  affiants  make  known  that  they  are 
securities  for  the  plaintiff  in  error,  upon  a  note  made  payable 
to  P.  McLaren  &  Co.  or  bearer,  for  the  8U]ti  of  six  hundred 
and  eight  dollars,  and  fifty-one  cents,  which  was  not  theii 
due.  Thi?<  plainly  shows  the  exter^t  and  character  of  their 
IFaBility ;  and  they  further  state,  that  their  principal  is  about 
to  remove  without  the  limits  of  the  State.  As  we  have  seen, 
these  are  the  conditions  upon  which  the  Statute  authorizes  Un 
attachment  to  is^ ue ;  and  the  Conclusion  is,  that  the  facts  arp 
therefore  sufficiently  s6t  forth. 

•[2.]*  It* was  insisted,  in  the  next  place,  that  the  defendants 
in  error  should  have  set  forth  the  fii,ct  in  their  affidavit,  that 
tlic  ordinary  process  of  law  could  not  be  served  upon  the 
principal,  because  of  his  being  abput  to  remove  frqpi  the 
State. 

The.  Statute  does  not  require  this;  and  there  was  propriety 
in  its  not  req^uiring  it.  What  ordinary  pcopess  of  law  was 
there  in  such  a  case,  by  wjiicji  securities  might  proceed  against 
their  principal  before  th^  debt  was  due?  This  language,  Jn 
thp  general  ^Utachmqnt  Law  of  tV  State,  "was  clearly  used  i|i 
reference  to  the  ordinary  proceedings  by  creditors  , against 
debtors,  on  debts  dua  ,  It  seems  to  be  .proper,  that  it  should 
not  have  been  used  in  sych  a  proceeding  as  thi^t  before  ua ; ' 
anjl  it  is  not  rciq^uireil  to  be  used  bj;  the  Act. 

,[3.]  The  third  grountl  wai»,  that  the  affiditvit  was  made  in 
the  naraes'of  the  securities ;  but  tha»t  the  attachment  writ  com- 
niandi^d  the  oiScor  to  sei2^  an4  secure  the  prc^ieriy  of  the  da* 
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Shockley  vt^  Bulloch  et  at, 

f(NDfdant  to  answer  the  complaint  of  the  principal  debtors,  oi^ci  r 
tb^  p^jcees  in  the  note. 

The  Statute  declares  and  provides,  that  "iu  a  case  wherc^a^e 
a  suit  or  suits  may  be  pending  as  aforesaid;  or  on  a  demanoEzad 
ifhere  the  note,  obligation  or  other  instrument  in  writing 
not  due,  such  security  shdU'have  a  lien  upon  the  property 
and  effects  of  the  principarl  attached,  until  suoh  property 
replevied  or  the  principal  debtor  or  debtors  shall  give  good  J 

aad  sufficient  security  to  the  person  suing  out  such  attach^ 

ment,  'his,  her  or  their  agent,  &c.  for  tUe  payment  of  such 
note,  when  it  may  or  shall  become  due,  or  at  the  tcfTminatiq 
of  said  suit  or  suits;,  and  iu  case  *he  property  shall  not  be  re 
plevied,  the  person  attaching  shall  be  permitted  to  proceed— S 
to  establish  his  demand,  as  4;hougfa  the  debt  was  due  or  the^^ 
suit  or  suits  determined;  and  the  property  or  effects  of  such — ^ 
debtor,  so  attached  by  suoh  security  or  securities,  shall  be  -=» 
disponed  of  in  the  manner  pointed  but  bj  the  Attachment  — ^ 
Laws  of  this  State,  and  paid  into  the  Clerk's  office  of  the  -^=* 
Court  in  which  such  attachment  may  be  pending,  subject  to  -^ 
be  paid  o^er,  by  order  of  said  Court,  to  the  original^  creditor  "* 
and  creditors,  when  such 'debt  shall  become  due." 

The  attachment  writ  in  this  case  commanded  the  Sheriff  to  ^r^ 
B&tLe  and  secure  the  property  to  answer  the  complaint  of  P.  — —  • 

M&Laren  &  Co.  the  principal  debtors,  before  the  next  Sup^ - 

rior  Court.     It  will  be  seen,  from  the  language  of  the  l^tn^t ^^ 

ufee!  which  I  have  just  quoted,  that  the  words,  to^  answer  the ^^ 

covUplaint  of  P.  McLaren  ^  Co.  though  not  precisely  author •^" 

iised'by  the  Statute,  are  simply  surplusa^.  It  would  have^^-^*^ 
been  more  technically  accur^t^  fgr  'the  Justice  to  have  di-^ —  ^' 
rected  that  the  said  prbporty  should  be  had  befdre  the  Supe-  —  '*' 
rior  "Court,  t6  answer  the  demand  of  the  plaintiffs,  and  •  to  '^^^^ 
anide  any  order  ftmd  directS6n  of  the  Coiirt  in  the  premises.  —  '• 
But  the  matter  of  substamce  ih  the  mtuidsCte,  was  the  order  to 
have  the  same  before  the  Superior  Court  'at  the  next  t^rm. 
No  other  and  further  direction,  by  the  Justice,  could  control 
the  right  of  the  Court  when  the  same  was  before  it,  to  dispose 
tkereof  accotidiDg  to  4aw.    A^d  no  such  dire'etito  could  inter- 
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IVrdue,  by  next  friend,  vs.  Brddsbtfir. 

fe^  with  -the  rij^hts  of  the  parties.  *  The  direction,  a»  it  1b, 
therefore,  amounts  to  a  substantial  compliance  with  the  law. 

[3.]  Jt  is  true,  that  our  Attachment  Acjs  should  receive  a 
strict  pon^ruction.  Accordingly,  when  thesr  preacnibe  a 
form  for  proceeding  under  them,  that  should  be  followed ; 
apd  when  no  forrnJ^  specified,  there  should  bp  a  8ubsta[t>tial 
compliance  with  all  the  requirements  of  the  law  in  this  re- 
gfbrd.  No  form  was  prescribed  by  the  Act  which  nvo  have  un- 
der consideration,  for  the  writ  which  the  Justice  was  author- 
ized to  issue ;  and  wc  ha»ve  shown  that  it  was  -substantially 
in  compliance  with  thu  requirements  of  the  Act;  whioh^ 
therefore,  ha^  been  pursived  with  sufficient  strictness. 

Judgment  affirmp.d. 


Ko-  31. — A.  J.  Pehdue,  by  liia  next  friend,  &c.  plaintiff  in 
error,  vs^  John  Bradshaw,  defendant  in  error. 

«{l:]  COth  Common  Law  rule,  providing  tHat  ''  when  p.  yerdict  has  been^pb- 
iained  at  Common  Law,  an4  un  appeal  entered  without  jndfment  signed 
upon  the  said  verdict,  judgment  sbaU  not  afterwards  be  signed  further  back 
than  the  time  of  disposing  of  said  appeal,"  so  far  modified  as  to  allow  a 
fiunepro  tunc  judgment ;  but  not  to  prejudice  {he  intermediate  rigfits  of  third 
peiBons.. 

Motion,  in  Marion  Superior  Court.  .  Decided  by  the  Jus- 
tices of  the  Inferior  Coui-t,  called  in  to  preside  on  account  of 
the  interest  of  the  presiding  Judge,  at  February  Term,  1855. 

A  motion  was  made  to  enter  a  judgment  nunc  pro  tunc, 
,iippn  this  state  of  facts.  A  verdict  had  been  rendered  by  a 
Petit  Jury  and  an  appeal  entereiU  The  motion  was  made  to 
enter  a  judgment  on  the  fiirst  ,vcrdiet.  The  Court  refu^ed-the 
moUiSi,  under  ^he  66th  ComiQQu  Law  rule.  .  The  validity  aigtd 
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Perdue,  by  bext  IHend,  v§,  Bradshaw. 

effect  of  that  vule.Ls  the  only  question  made  by  this  wrk    ^ 
ecro». 

Jcttlgc  Benwing,  having  hean  of  Counsel,  did  not  prestd^M^'- 

0.  W.  Miller  ;  Smith  &  Pou,  {eft  plainliff  in  error. 

•Blandfokd  k  Crawjord;  S.  Hall,  for  drfendant  in  errc:=*»- 

Bj/  the  Court. — Lumpkin,  J.  delivering  the  opinion. 


[1.]  The  Common  Law  rule  is,  that  all  judgmemts,  whether  ir 
terlocutory  or  final,  shall  be  entered  of  record,  cff  the  day  -^^f 
the  month  and  year  wh€7i  signed  ;  and  shall  not  have  relatic^^ 
to  any  other  day.     Still,  the  discretion  is  given  to  the  Cou^*^ 
or  Judge  to  order  a  judgment  to  be  enjtcrcd  nunc  pro  tun^t^' 
Indeed,  it  is  not  only  competent  to  do  this,  but  it  seems  to  h^ 
almost  a  matter  of  course. 

By  the  66th  Common  Law  rule  of  practice,  adopted  by  the 
Judges  of  the  Superior  Courts  in  this  State,  it  is  provided 
that  "in  all  and  every  <5a8c,  when  a  verdict  has  been  obtained 
at  Common  Law  and  an  appeal  entered  without  judgment  signed 
upon  the  said  verdict,  judgment  shall  not  afterwards  be  sign- 
ed further  back  than  the  time -of  disposing  of  said  appe£." 
(2  Kelly,  479.) 

Feeling  itself  compelled  by  this  rule,  the  Circuit  Court 
tefusod  permission  to  sign  a  nunc  pro  tunc  judgment  in  this 
case. 

This  rule  of  practice  was  adopted,  no  doubt,  to  protect  th^ 
rights  of  third  persons,  which  may  have  accrued  between  the 
rendition  of  the  first  and  the  final  verdict.  But  the  same  ob- 
ject can  be  secured,  without  prescribing  an  arbitrary  rule, 
which  seems  to  trench  not  only  upon  the-  Common  Law,  but 
the  rights  of  the  parties.  True,  by  his  laches,  the  {^aintifiVis 
placed  in  a  condition  where  the- Court  is  entitled  to  grant  him 
relief  upon  terms.  But  the  punishment  ought  to  be  proper^ 
tioned  to  the  offence^  and  should  not  be  vilEtdictive.     Aetbg 


"  ^  ^       D)kT|i.l(  iq|J!^U  H.  Stanford.  "'       ^ 

■  '• **  —  I     I  <i 

upon  this  principle,  our  judgment  ifi,  that  the  nunc  pro  tmic 
irder  sh^idd  have'  Wn  aiUowed,  •  accomp^med,  hAweyer,  nitk 
:he  proviso,  that  the  same  should  not  prejudice  third  persens 
whm  had  acquired  riglita  intermediate  the  fiyst  imd  seeeud  ¥er- 
iMto. 


(To.  32. — Davis  k  Mizzell,  plaintifls  in  error,  vs.  James  M. 
Stanpo^id,  defendant  in  -error. 

|1.]  8  brought  suit  against  DAK,  upon  a  promissoxy  lole,  porporting  to 
be  sfgned  by  them  as  jpartders.  D 'filed  a  pleA  of  non  ut  factum.  There 
Was  a  Terdiot  fbr  the  plaintiif,  from  which  D  alone  appealed.  Upito  the  trial< 
of  that  appeal :  Mtld,  that  S  coold  not  use  BC'as  a  witaesi,  to  prore  the  lii> 
ability-  of  D,  as  M  was  interested  in  existing  on  D  a  portion  of  the  liabiU^ 
irhich  Nras  then  sustained  albne  by  himself. 

Complaint,  in  Marion  Superior  iGteurt.  Decision  by  f  tidge 
ITeBRELL,  at  February  Tenil,  1855. 

James  A^.  Stanford  brought  suit  agi^nst  Davis  k  MIzzelV 
)n  a  note  purporting  to  be  signed  by  them* as  partners.  Da- 
i\b  filed  a  plea  of  wa?^  e%t  factum.  .'On  the  trial  of  that' fssu'e 
m  the  appeal,  the  first  verdict  having  been  against  the  de- 
fendants, and  Davis  only  having  appealed,  plaintiflT  offered 
ilizzell  as  a  yt itness,  to  prove  the  partnership,  and  his  author- 
ty  to  sign  the  name  of  •Davis  to  the  note.  The  Court  admit- 
led  him  as  a  witness,  and  this  decision  is  assigned  as  error. 

Pbyob  k  Davis,  for  plaintiffs  in  error. 

QtovBR  k  Glsicbntb,  for  defendant  iA<enror. 

voa.  zvmf-8f 
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DaVis  k  Ifiuell  v9,  tft^uAbrdU 

•  •  ■  ■         .  •  .  *^       . 

i .  ^By  the  Court. — Starnes,  J.  delivering'  the  opinioa. 

[1.]  It  is  very  q^Iajn  that  MizzeU  k  aa  interested  witi^eas  ia 
this  issue — interested  to  throw  a  portion  of  that  liability  upon 
Leonidas  0.  Davis,  which  would  otherwise  have  to  be  respon- 
ded to,  solely  by  himself.  He  cannot,  therefore,  be  a  witness 
in  the  case,  without  violating  a  primary  rule  of  evidence. 

It  is  true,  that  our  Act  of  1854  allows  any  party  to  the 
record  to  be  subpenaed  and  sworn  by  his  adversary;  and 
tlius,  removes  all  objections  growing  out  of  the  relation  of  the 
witness  to  the  caife,  as  a  party,  and  as  between  him  and  the 
party  swearing  him — the  .latter  wtiiviiig  all  such  objections, 
by  thus  summoning  his  adversary.     But  the  Statute  was  not 
intended,  otjicrwise  or  further  to  di3penso  with  the  rules  of 
cjiiilence.   .It  was  nol  intended,  for  example,  to  admit  hear- ' 
ftay  testimony  from  the  party  swom^  nor  to  allow  him  to  give 
parol  e^'idf  nee  t)f  a  written  contract  or  secdhdary  evidence, 
when  better  evidence  was  in  the  power  of  the  party.    In 
short,  it  was  designed,  only  that  the  testimony  of  such  partj^ 
tlius  inyoked,  should  be  rpcciyed,  subject  .to  the  rules  ofefi- 
donee  applicable  to  all  oth^r  tofitimony.. 

One  of  these  rules  is,  that  a  witness  shall  not  be  allowed  to 
t<^8tifjF  w'hQ^  he  is  interested  in  the  result;  and  therefore,  the 
]^aintiff  cannot  be  permitted  to  use  Mis^zell  hxs  a  witnesfl, 
though  he  be  a  party  to.  the  record,  for  the  purptse  of  proving 
a  fact  which  casts  on  Davis  a  liability  now  alone  sustained  bj 
the  i^'itness. 

Judgment  reversed. 
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]fAiie8.t><.  Kenjon. 

tJo.  33. — Benjaacin  Manes,  plaintiff  in.  error,  vs.  Solomon 
H.  Kknyon,  defendant  in  error. 

[l.]  A  charge  to»thc  Jury  was  to  this  effef  t :  that  if  the  rtefcndant  made  any 
TefNreseiftationB  wliiclt  \vere«iiatrue,  and  the  plaintiif  was  indu^^'  to  pur- 
chase by  reason  of  such  i;epresen(ij|^Mons,  it  was  not  necessary  to  be  proven 
that  the  defendant  l^ne«w  them  to  be  untrue,  but  that  he  was  responsible  for 
the  representations  if  untrue;  whether  he  knew  them  to  be  untrue  or  not  ; 
Jleldjthai  the  charge  was 'erroneous. 

Motion,  in  JTalbot  Superior  Court.  Decision  by  Jii4ge 
Perkins,  March  Term,  1855. 

Benjamin  Mjines  sold  a  negro  woman,  Marjj^  to  ^olombn  li^ 
^nyon,  and  by  hi«  written  bill  of  sale,  warranted  the  negro 
^  be  ^^  sound  in  body  and  mind,  except  some  deficiency  about 
iier  feet  or  ankles.'*  Kenyon  brought  an  action  for  ckctifi 
igifinst  MaQeSy  for  false  representations  as  to  the  sqy^idncss  9f 
die  negro,  alleging,  that  from  some  disease  of  the  feet  ^d 
iknkles,  she  was  utterly  worthless,  which  was  well  knowii  to 
Hanofi.  On  the  tr^al,  it  appeared  that  the  negro  was  idol 
present  whqn  the  sale  was  made,  and  that  M'anes  represeb\oc[ 
like  deficiency  t^  be  trifling,  wlien  it  was  pBoven  that  it  reji- 
lered  the  negro  almost  valueless. 

"^Tbe  Coiirt  charged  the  Jury— 1st.  That  the  plaintiff  had 
%  rigljt  to  bring  this  action,  uotwithstahding  the  written  w|u^ 
ranty  ;  and  2d.  That  if  the  dt^fendant .  below  made  any  re- 
presentations whicli  were  untrue,  and  the  plajntiff  was  induced 
fco  purchase  by  reason  of  these  representatiojls,  it  was  not 
necessary  to  be  proven  that  the  defendant  kn6w  them  to  bt 
untrue,  but  thai  he  was  responsible  for  such,  representations, 
whether  he  knew  tlieiti  to  be  false,  or  noj. 

A  motion  was  made  for  a  new  trial,  on  tho  ground  of  error 
in  these  charges. 

Hhe  motion  was  refused  and  error  is  a§algAed  ^hqjTQon. 

SMrrH"  and  Pou,  for  plaintift  in  error. 
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Hanes  vt.  Kenyon. 

By  the  Court. — ^Bbxning,  J.  deKvering  the  opinion. 

[1.]  In  *he  case  of  Ohanctehr  vs,  Lapus,  error«was  "  brought 
im  the  Exchequer  Chamber,  because  the  declaration"  contnn- 
ed  "  not  matter  sufficient  to  dh^rgiB  the  defendant,  viz :  that 
he  warranted  it  to  be  a  bezoar-stoney  ot  that  he  kn^to  that  it 
was  not  a  bezoar-stone," 

^^  And  all  the  Justices  and  Barons,  (besides  Anderson)  held, 
Aat  for  this  cause  it  was  errol*/*  (1.  Smith's  Lead.  Oatei^ 
11.) 

Tijis  decision  has  been  repeatedly  affirmed ;  as  far  as  I 
xnowji  it  has  never,  in  England,  be'^n  departed  from. 

'dee  Smith's  note  to  Vhandelbr  vs.  LapuB.     Of  the  cBsestf- 
firming  this  decision,  the  last 'which  I  have  noticed,  is  ^ 
Awe' of  Omwod  vs.  JBeetk  and  others^  in  the  tlxobequer  Chsm- 
'Icr.  '(14  M.  ^  W.  661.)    The  head-note  cf  lliat  case  is^w 
"foHove  :    "  where  cdttoti  was  solcj  by  sartiple,  upon  a  reprt- 
toJtatioti  <h&t  the  bulk  corresponded  with  the  sample,  hut  i^p 
Ntn^Tranty  wits  t^ken-by  the  j/urchasef  ;  and  the  b^ilk  V  ttie 
o<d%ton  t&rned  6ut  to  be  of  inferior  quality,  and  tb  have  been 
ftklsely  packed,  ttough  not  b|^  the.'sener :     Held,  thti't  an  aic 
tion  on  the  cade  for  a  false  and  fraudulent  representation  was 
not  maintamabte,  without  showing  that  suck  repreientatioD 
was  false,  to  the  knowledge  ^f  *the  seller,  or  that^he'  acted 
fraitdulently.  or  against  good  faith^  in  makimg  it."     Anil  tk 
opinion  deSiivereS'  by  Tindal^  0.  J.  oontains  this  passage : 
^'The  rule  whiph  is  to  bovderived  from  all  the  cases^  appears 
to  us  to  be,  ^hat  where,  upon  the  sale  of  go#ds,  the  pnrchas- 
cr  i^  satisfied  whhont  requiring  u  warrftnty,  (whioh  is  a  mat- 
.^r  for  his  owp  eonsideraticJa,)  he  cannot  reoover  upon  a  mere 
represoatatioh'  off  the  quality  by  the  seller,  umfess  he  can  fhew 
that  the  representation  was  bottoiped  on  fraud.  '  If,  indeeJt, 
the  repi*sentatl%fc*wa8  fafee,  to  the  knowledge  of  the  partj 
making  it,  this  would,  in  genial,  be  cenclusivn&.fividfiice  of 
fraud  ;  but  if  the  representation  was  honestly  made,  and  be- 
lieved at  the  li|i»t«llt  ivw'bf  Ibt  psxtj  wMk\t%  k^  ^wigh 
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dot  trac  in  point  of  fact,  we  think  this  doQ3  not  amount  to 
trkxxd  in  law,  but  that  the  n^e  of  caveat  emptof  applies,  and 
the  re{ft*e8entation,  itsetf,  does  not  fiArAish  a  ^ound  of  action. 
A^nd  although  the  cases  may,  in  appearance,  raise  some  diffe- 
i;enpc  as  to  the  effect  Qf  a  false  assiertiq)a  or  representation  of 
iftie  in  the  seller,  it  will  'be  founds  on  examinatiojai^iibiit.in 
nch  of  those  cases,  there  was  either  an  assertion  of  title  em* 
bodied  in  the  contract  or  a  representation  of  title,  which  was 
hiaS  to  the  knowledge  of  the  seller.*'        ^ 

[1.}  It  these  decisions  are  evidence  of  what  the  kw  is,  A^d 
m^  think  they  are,  one  of  the!  charges  of  the  Gotirt  below  #iis 
wrong,  viz :  this,  that  if  the  defendant  (below)  made  any  re- 

Eresentations  which  were  untrue,  and  the  plaintiff  (below)  was 
idtbBcd  fo  purchase  by  reason  of  these  repreBentatioiis,'ft  was 
not  necessary  to  be  pro\^n  that  the  defendant  knew  thetli^  i)b 
iMfintrae,  but  that  he  was  responsible  for  such  representatioDS, 
ifbMkta^  he  knew  them  tbbc  f<lke  oi'  ifot. 

Wc  undei^tiuid  the  other  charge  of.  the  Court  to  meMf*  M 
inof(!  than  this:  thst'because  there  is  a  written. ^'^^rraniy,  k 
iloes  not  necessarily  foU^w  that  there  may  nof  be  aA^^a^ctfdk  of 
l#eeit.  The  charge  is^  doubtless,  so  general  that  it  mjght 
mislead ;  if  the  Coort  meant,  %y  rtjuo  ipdte  that^  wkalirMU 
lie  author i«c?d  by  Bagkh^U  vb.  'WatUrt;  (8  (jMiphell^)  %nd 
PleheHng  tt,  JDatasbn,  (t  2V»«?ef. '7«5^'6) '  then  Vo  tUak 
it  was  all  wdU  eno«^:  And  see  Ifick$aH  P9;  £ttint€  (2 
Bnf.  Lmw  and  £q.  314.)  A  written  W&fram^,  i&nbt  a  prf^ 
lietion  to'tirasellef  against  &  fVaud  on  kii  plurt.. 
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- 

Cox  I  pft>pouader,  kc^  v«.Bptledge  et  aU 

-i : ■ : -r— 

No.  34.— ^AMES  Cox,  .propounder, ,  &c.  j)laintiflf  in  .error,  i% 
Joseph  Rutledgb  and  others,  defendanj^  in  error. 

^1.]  A  will  is  propounded  tor  probate,  discriminating  largely  in  favor  of  tcs- 
t4t6f *s  wife,  and  iAgainstr  his  children  by  a  former  .wife ;  amongst  Mher 
grounds  of  caytfat,  undue  influenlie  by  life  wife  is  alleged.  *  A  witnlds  testf- 

■  ^<^  At  the  instance  of  the  caveaUys,  that  '■^  bad  deling"  had  jexistad  '^ 

.  twoen  the  step-mother  and  one  of  th^  atep-children,  yho  was  a  carettpr; 
the  witness  was  proceeding  to  explain  the  origin  and  extent  of  ihe  ei^tj; 
when  he  was  arrested  by  the  Court,  by  the  request  of  Couiisel  for  the  cav'eft- 

'-  tin:  Mdd,  tdkt  the  explanatfbh  should  ha:re  b«ten  Admitted,  <Cnd^thatfor 
WiMiholditig'this  testimony,  a  new  trial  iiAAt  b»  g^ant^  •uadtr  iheAofc  of 
1863-"4.  , 

Agpeal  from  Ordinary,  in  Hqxris  Superior  Cpui:^.     Jried 
1ieft>ve  Judge  PERKiNg,  M%r^b  Term,  1855. 

•  •*•••         *  •  '  ..      •  . 

This  was  ah  appeal  ^qpi  tb«  judgment  of  the  0ti:4inar7»M* 
Wttiftg,  to  pro^te,  the^will  .of  Jaijies  KutJ^g^.,    AU  the 
^t^QStioiw  xuadc  are  inclijided  in  t^e  motion  for  a  Qew  triaL 
,    tbf  following  are,  the  grQu^da  (aken : 

1st.  !rixat  the. Court  erred  in.  this:  that  having,  on  moUqii 
of -Coamspl  fj^i^  caveators^  permjittQd4;be  witness,  Thomas  Gra^ 
berry,  to  ataj>e  that  Ifrs.  Rujtle4ge  sp^ishQ  had  un^kid  feel- 
ii^^.onher  papt^  toivs^rds  a  por^on  of  the  Riitledges^  the, 
cavefrtors;,  the  Court  ^en  refused  ta. permit  fik^  witness,  on 
iBOtion  of  PoijLuspl  for.pvopou]^ders^  to^  state  the.  ;:easopa  w^di 
explained  the .  existpjicc  •f .  such  bji4  foeliQg^  ^ven  in  tiffi 
same  statement. 

2d.  That  the  Court  erred  in  rejecting  all  evidence  of  the 
exkitenee  of  unhappy*  conjugal  relations  between  the  deceased, 
James  Butledge,  and  his  former  wife,  the  mother  of  the  cavea- 
tors. 

3d.  That  the  Court  erred,  when  having,  on  motion  of  pro- 
pounder's  Counsel,  given  the  Jury  the  following  charge,  via : 
"  Fraud  is  not  to  be  pycsumed  by  the  ^ury,  but  to  be  proved 
to  their  satisfaction,  before  they  can  find  ;igain8t  the  will  on 
that  ground."     Tbs   Couci  immediately  followed   up.  this 
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Goz,  propoanief)  ^e.  m.  Rutledge'^t  id, 

charge  with  the  following  expression,  Tiz:  "I  give  you' this 
charge,  and  also  charge  that  fraud  may  be  proved,  by  the  proof 
)f  circumstances  which  indicate  fraud,  the  existence  ef  \rhich 
sinconsiattot,  withaut  the  existence  of  fraud." 

4tli.  That  the  Court  erred,  when,  having  oir  motion  of  pw>- 
lounder's  Coun^l,  given  the  Jury  the  following  charge^  vi» : 
^  Undue  inAueace  is  not  to  be  presumed,  but  must  be  satiafao- 
Kndly  showif,  before  the  Jury  can  find  against  the  will  9n  that 
ipround ;  apd  that  argument,  persuasion  or  fair  and  flaftering 
ipeeches  to  the  testator,  i6  induce  him  to  make  the  will,  are 
QOt  unlawful  and  constitute,  in  themselves,  no  valid  objection 
to  the  will."  The  Court  immediately  followed  up  this  charge 
irith  the  repetition  of  the  fcll^wing  expression,  which  '  had 
been  before  given  in  charge  to  the  Jury,  viz  :  "  But  you  must 
consider  the  condition  of  the  testator*s  mind,  and  dctenoine 
whether  such,  q.rguments,  persuasions  or  flattering  speeches, 
were  used  in  sifch  a  way  as  to  amount  torfioral  coercion." 

6th.  That  the  Court  erred  in  charging  the  Jury  the  follow- 
ing  supposed  state  of  facts,  viz  :  "For  instance,  the  persever-^ 
iQg  importunities  of  a  wife  who  will  take  no  denial,  pressed 
upon  an  old,  feeble,  sick  man,  on  his  death  bed,  with  his  mind 
impaired,  and  body  racked  with  pain,  and  he,  in  order  to  buy 
hiB  peace,  makes  his  will  in  her  favor,  such  wilt  would  be  void 
for  undue  influence." 

6th.  That  the  Court  erred  in  charging  the  Jury,  that  if 
they  believe,  from  the  evidence,  that  the  legatees  had  received 
their  distributive  shares  after  said  will  had  been  proved  amd 
admitted  to  record  in  common  form,  then  they  could  not  con- 
test the  same,  until  they  returned  the  legacies ;  but  if  the 
trin  had  never  been  proved  and  admitted  to  record  in  common 
form,  they  are  not  bound  so  to  do  before  contesting  it ;  re- 
marking also,  that  there  was  no  evidence  before  the  Jury  that 
said  will  had  been  proved  in  con(^mon  form. 

7tli.  That  said  verdict  is  contrary,  to  law  and  contrary  to 
evidence. 
^  7hf  motion  wa^  ovarrmled  hj  the  Court ;  to  whieh  deoirion. 


Cox,  p^Qtiofioder,  4p*  «^.|tatledge  e<«/^ 


The  following  was  the  wUl :  •  •   •  - 

Stat£'9f  Georgia,  Harris  Ooiu9tt  : 

In  the  name  of  God;  Amen :  I,  'Jatoes  Bfitl^d^*  of  said 
SCate  aiid  Goimty,  being  sick;  add  liBowmg  that  it  i&  appoint- 
ed for  man  to  die,  and  feeling  that  my  dissolution  is  near,  and 
behig  of  sound  mind  and  disposing  memory,  do  Make  and  or- 
<la(n.this,  my  la8*t  will  and  testieiment,  in  the  follewing «iB- 
ner,  fo  wit :  First,  I  eoram^nd  my  soul,  my  infm^rtal  par^  t# 
<}od,  the  author  of  all  good,  and  recommend  my  hadj  to  be 
ibtetred  according  to  the  custom  of  family  btiriah.'    Amen. 

Item  Ist.—^It  is  my  will  and  desire,  that  my  just* debts  be 
^d  by.tey  executors,  hereiBafter  named^  as  early  as  poe^- 
ble. 

Hem  2d. — I  give  and  bequeath  unto  my  beloved  ^e^ 
Smilina  Ri^lledge,  two  lots  <tf  land,  ene  whereoti  niy  residence 
now  stands,  numbei*  not  known,  and  the  lot  lying  due  south  df 
it,  extending  down  to  Shoal  Academy  or  near  thereto,  num- 
ber not  known,  both  lots,  together,  containing  four  hundiel 
acres,  more  or  less.  Also,  one  of  two  wagons,  allowing  her 
to  make  b^r  own  selection ;  one  ox-cart,  the  pleasiire  carriage 
mi  carriage  horses,  two  choice  mulbs,  buggy  and  harfieaa, 
three  sows  and  pigs,  thr^e  cows  and  calves,  one  yoke  of  oxen, 
all  my  household  furniture,  (except  two  beds  arid  furniture,) 
'my  kitchen  furniture  and  as  many  farming  tools  as  she  wishes, 
and  the  gold  watch  and  chain  that  she  usually  wears,  and  the 
f^ltoVing  named  negro  slaves,  to  wit :  Sarah  and  her  five 
children,  Jasper,  Columbus,  Washington,  Georgia  Ann,  Sa- 
rah Frances  and  Daniel,  John  and  Andrew,  and  also,  yeUow 
^1  Anna ;  also  cofn,''meat  and  fodder  sufficient'  for  heraetf 
and  family  for  one  year's  support.  I  will  and  bequeath  the 
"ab^ve  specified  property  to  my  wife  Emilina,  absolute,  to 
hold,  use,  enjoy  or  dispose  of,  as  she  ^lay  desire^  'forever.  I 
ailBO  desire,  that  my  wife  shall  have  tiie  gin,'  t&a  tad  miming 
gear  to  the  gin  house. 

'  Mem  8^«-4^I  «will  a&d  bequeafk  W  nj  gralid^oii«3ad  tkogh- 
ter^  William  and  Svgenia  CarQlm#>  AMbtH  atwfmm^  i 
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Bvtledge,  twjo  becbteadg,  beds,  bedding -anfl  also  five  htai4red 

dollars  in  roonev.  '         *     * 

« 

Item  4lh. — I  will  and  desire,  that*  toy  entire  ©state,  botk 

real  and  personal,  not  dispfosefi  of  by  legacy,  be  sold  at  pdblip 

sale,  arid'fh^  proceeds  applied  as  hereinafter  directed — said 

sale  to  be  for  a  credit  of  twelve  months. 

Itepi  5th. — I  give  and  bequeath  to  my  d%ug}iier,  Ann  Lf6y 
one  th(Misand  dollap),  to,  be  invested  in  property  for  her  uae 
during  hqr  life,  and  at  her  death,  to  the  use  of  the»lawful  heinr 
of  her  body,  under  the  direction  of  my  executor,  hereinafter 
Bamed.  •  . 

Item  iStL — I  will  and  desii'e^  th^t  the  residue  of  the  pr^ 
eeeds  of  the  sale  of  my  property,  after  settling  and  paying 
mybeqnests  above  specified,  ^e  equally  divided  between  my 
sons,  John  Rutlodge,  James  Butlodge,  and  my  daughter  Ann 
L^,  and  my  son  Jo^ph  RutMdge,  sdch  of 'them  as  are  ih;  life, 
ttd  to  the  lawful  children  of  such  as  are  deadi 

'  Item  7th. — ^I  desire  and  appoint  James  Cox  trustee  for  my 
daughter,  Ann  Lee,  and  desire  that  he  take  air  the  interest  ip 
legacies,  bequests,  &c.  given  her,  into  his  control  and  man- 
agement, and  manage  fot  her  interest  during  her  life;  and  at 
trer  death,  continue  his  trust,  foir  the  use  and  benefit  of  hqr 
children,  until  they  shall  arrive  at  the  lawful  age  of  twenty- 
one  years. 

And  lastly,.!  appoint  Jmnes  Cox  my  executor,  to  execute 
nfiid  carry  out  this,  my  last  will  apd  testament,  hereby  revok* 
Jng  all  wills,  either  verbal  or  written,  heretofore  made. 

Li  testimony  whereof,  I  do  hereby  acknowledge  this,  mjr 
Inst  will,  given  under  my  hand  and  seal.     In  presence  of 

Joseph  A.  Collier,         JAMBS  RUTLEDGE,  [l.  s.] 
^    jAMEa  M.  Lowe, 

Nathan  Passmore, 

Thos.  p.  Paei^ 

This  5th  February,  1858. 
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poxj  pfopoundep,  l(e.  ttf.  Batledg^  ei  «ii. 

'    Joseph  A.  CoiiLi&a:  .$^new   c[aiAes.  Sutledge,  deceased^ 
from  the  time  he  moved  intcT  Harris  County;  had  seen  Im 
often ;  was  intimate  with  l^im  j  was  frequently  at  his  hwsCr 
Measles,  overseer  of  testator,  eam^  fpr  hdm  to, go  to  testataru 
hpusc,  about  his  last  will  and  testament ;  he   w^nt  immedi- 
ately  after  recei\4ng  the  message — found  one  or  two  gentle- 
men there  when  he.  arrived  ;/Pas8m ore  and  Lowe  were  there. 
jAmcs  liutledge  informed  Itim,  when  became  into  the  rOom, 
*ttiat  he  had  sent  fof  him.  to  witness  kis  will.     Mrs.  Ilutledge 
Vas  not  in  the -room  at  the  time.     The  will  was  dictarted,  f^om 
beginning  to  end,  by  James  Rutledge;  and  after  it  was  fin- 
ished, Dr.  Park  read  it  orer  distinctly  to  him.     Rutledge  Siid 
it  ^as  '^  all  right,'*  an(}.signcd  U  in  the  presence  of  tke  subscri- 
l^ing  vituesses.     He  seemed  as  much  in  his  mind  as  witness 
^iver.knew  him.     Witness  saw.no  evidence  of  mental  weak- 
pess  on  t^ie  part  of  testator — attested  the  will  in  the  presence 
of .  testator .  aiid  the  other  subscribing /witnesses ;  they  also 
signed  it  in  his,  testator'^,  and  »each  other's  presence^     Tke 
will  was  written  by  Passparfrc?  and  Dr.  Park.     Mrs^  Rutledge 
is  a  lady  of  high,  moral  character — was  a  kind  and  attentive 
wife.     After  the  will  was  finished  and  read  over  by  Dr.  Park^ 
deceased  made  a  correction,  then  requested  prayer.     Witness 
oame  at  the  recjuest  of  Measles,  Qverseer  of  testator,   a|;>oiit 
the  will;  deceased  wished  to  make  a  beq^i^est  to  two  little 
grand-cliildren,  and  remarked,  either  that  he  had   forgottea 
or  that  he  did  not  know  the  given  name  of  one  of  them — ^a 
little  girl ;  requested  wituess  to  go  and  ask  Mrs.   Rutledge; 
witness  did  so ;  Mrs.  Rutledge  told  him  thatshe  did  not  re- 
member the  name — to  go  and  ask  Sarah ;  Sarah  told  witn^ 
the   liame;  Sarah  is  an   old  family  slave;   witness  ^having 
learned  the  name,  went  back  to  deceased  and  told  him  the 
name,  and  deceased  again  went  on  with  his  dictation' ;  Mrs. 
Rutledge  came  into  the  room  once  during  the  \^Titing  e£  the 
will — remained  but  a  very  short  time — whispered  sometl^g 
to  deceased  and  went  out  of  the  room ;   after  she  went  out, 
deceased  again  went  on  with  the  dioti^tion,  where  he  had  left 
off  when  Mrs.  Rutledge  came.     The  inatrument  propounded 
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^ * 

iM  this  case  vras  shown  to  witness,  and  ho  fdcntWcd  it  a)&  ttte 
wjll  which  he  saw  executed,  «nd  which  he  attested.' 

Witness  testified  that  he  Kved  about  a  mile  and  a  quarWr 
from  testator,  Lowe  three  miles,'  Prfssmore  three  miles,  Pdrk 
one  and  a  half,  and  •William  Rutledge  a1)out '  the  same  dts- 
4»nce  as  witness ;  Mrs;  Eniilina  Rntlcllge  had  four  ^hlldren 
by-6ranberry — ^the  youngest  about  IT  years  dd;  twO  "w^re 
liting  with  her  when  the  will  was*  iliade,  and  two  nbw — one 
returned  froirf  California;  on  being  asked  if  he  had  not  taken 
an  active  interest  in  the  sup^porfbf  the  will,  witness*  sartl  he 
felt  an  interest  in  any*  lady  in  Mts.  Rutlcdge'j*  condftion*; 
brought  her  to- Court  to-day  in 'her  buggy;'  witiicste  fufnfshed 
the  horse  and  jshe  the  btiggy ;  has  heretoforecomo  in h(*r  cif- 
rkigc ;  he  is  a  little  laifte,  and  it  hurts  him  to  ride  horse-back 
mach. 

Dr.  Thomas  Park  :  Knew  James  Rutl edge  in  lijdlife-tim^j 
had  known  him  only  about  12  or  18  hionths :  was  not  \^rj 
intimate  with  him ;  was*  a  phJnsictHn,  an'd-  practised  a  tittle  1ft 
testator's  family;  on  the  -day  before  the  will  Vrfs  written,  wit- 
ness went  therfi  to  see  a  sick  negro;*  the  old  man  was  conf- 
plsining,  aijd  he  prescribed  for  him  ;  hcf  told  witness  he  was 
goiBg  to  make  his  wift,  and  h»  wiinted  hhn  to  wfite  it ;  wilh 
nen'tmikd  and  told 'him  he  might  lire*  many  dAys  yet,  btit 
tlat  he  would  write  his  will  Any  day  he  worfd  send  for  him. 
On  the  moming- of  the-e<e«iiti<Wt  of  theirill,  *e  Went  ovcir, 
being  sent -for,  and  found  the  other  witnesses  thefe,  and  Parfs^ 
more,  writing  the  fnil;  had  wrftteil  the  captiDn  ;  witness  fin- 
iflliedit;  ^Ir.  <3oHier  sat  by  the -t^ed-eSdc,  and  the  testat<rf 
dictated  to-  OolKer,  and?GoiKfer  to  witness.  After  writing  the 
will,  be  read^  oVtct  to«tc8taf6^,'whtn*he  said,'  "thel'll  do," 
<»  Hall  right,"  or  something  to  that  eflfect.  Tofttator  sigheil 
it  iu  the  presence  of  the  witnesses,  and  they  attested  it  in  the 
presence' of  the  testator.  Witnes*  thought  the  ■fostatoi*  was 
m  his  tnhid.  After  the  Will  ifas  written,  or  before  it  was  fin- 
ished, some  one  suggested  that  a  negro  woman,  named  Ann, 
wasleft  out ;  \lees  mit  remember  who  made  the  suggestion  ; 
she  w«uitl»nadd«l.  .  DuriAg  the  wtiting  of  the  wilf^Mrs. 
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Sutledgc  came  into  the  room,  conversed  a  little 
ceased,  and  I^ft  again.     After  ^writing  the  will,  witnesB  garo 
it  to  Mrs.  Rutledge ;  never  knew  testator  before  he  moved  to 
fiarris  Ceunty ;  he  was  confined  to  his  bed,  unable  to  sit  up, 
vhen  the  will  wa3  made ;  all  the  while  witness  knew  him  be 
was  quite  infirm  and  fteble ;  rode  about  in  his  carriage,  iui 
walked  with  a  staff;  his  mind  was.  quit^  weak;  was  getting 
inJiis  dotage;  hi^raind  kept  pace  with  hie  body,  dn  ita  ap- 
proach to  the  grave.     If  he  was  a  man  of  strong  mind  in 
Troup,  his  mind  had  greatly  depreciated ;  b|it  as  witness  did 
not  know  him  ^hen,  he  could  not  ioBtitute  the  conif)aiis(m; 
witness  reg0.rded  him  as«a  mam  of  ordinary  capacity.   /While 
writing-  the  will,  testator  failed  to.  ans\rer  <)ue8tion^  and 
they  jOxapjined  him  and  found  him  asleep ;  they  had  to  wt 
several  times,  and  allow  him  to  rest ;  that  the  disease  was  not 
at  a  stage -where  he  considered  James  Rutledge  dangerous; 
it  had  net  affected  hi^  xnind ;  th^  di&ease  was  pneumonia;  it 
4008  not  ordinarily  afiect  thc^  mhkl,  except  iu  the  last  stages; 
fitness  visited  festator  cvetjr  day  or  two  i  he  lived  from  Sat- 
urday to  Saturday,  eight  diws  from  the  writing  of  the  wiU; 
had  been  sick  a  day  or  two  before*  the  yp'iting  of  the  will; 
•f onsidercd  him  in  his  m&id  un^l  a  d^y  -|r  two  b^otre  he  died ; 
liaid  taken  some  alterative  im«dicinc,  l^ut*  nothii;ig-.to  imdooe 
:8leep  ;  testator  said,  when  his. will  was  boing  written,  thai  it 
was  hardly  necessary  to  make  promisa  to  pay  his  debts,  as 
he  omlj:  owed  three  dollars,  which  was.  to  Dr.  Yarbon^ugk.. 

NATHAN  Passmore:  Aided  in  writing  4;he  will  propounded; 
ii^B,t  'Dr.  Pafk  wrote  the  rest  of  it;  that  t^tator^,  Ruiledgi, 
dictated  it ;  that  when  it  ii^as  completod.it  was  vead  over  toHs- 
tator ;  that  testator  said  it  was  aH  right,  and  signed  it  in  the 
presence  of  the  witz^iaes.  Collier,  Pafk,  Lowe  aad  himself 
and  that  the  witness,  subscribed  to  it  as  such,  in  the  enmfi 
room  with  the  testatpr^and  wepe,  or  might,  have -been  seen  by 
him.  Witness  thought,  while  the  -irtll  was  being  written,  that 
testator  was, capable  of  making  the  will*;  but  refieoting  after- 
wards, that  testator  had  forgotten  the  name  b£  one  or  both  of 
the  grand-children  named  aslega1i|ie8)*^|ind  <was  obliged  to  h»v<e 
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tkani'Stated  to  hkn,  in  order  to  have'^jtlicm  named  as  legatees, 
und  being,  subsec^uenily  k>  the  ooce«ution  of  the  will,  informed 
tliat  the  children  had  been  a  good  deal  with  kiqfi  an^  were 
faroritcs  of  him,  he  was  led  to  doubt,  and  still  doubts,  wheth- 
er testator  was  able- to  make  his  will.  Tcststor  was  from  60 
to  Ho  years  old,,  and  very  sick  and  confined  to  his  bed  all  the 
time ;  witness  doubts  whether  any  one  »o  sick  as  he  wasy  could 
make  a  will ;  he  rested  frequently  wliile  the  will  was  being 
written.  While  .the  will  was  being  written,  the  name  of  Anna 
was  first  omitted,  and  on  the  reading  over  the  will  before  its 
execution,  testator  directed  the  name  of  Anna  inserted,  say- 
ing that  his  wife  would  value  «her  more  highly  than  any  othfiie 
property  given  her.  WhiJQ  the  will  was  being  written,  din- 
ner was  eaten ;  Mrs.  Rutledge  did  not  dine  with  the  company ; 
witness  thinks  that  it  was  after  dinner  that  the  name  of  Anna 
was  inserted  in  the  will,  but  about  thi^  cannot,  be  positive  ;  it 
tnie  at  tjie  suggestion  and  request  of  the  testator.  Mrs.  Rnt- 
iledge  YfjSLS  kind  an4  affectionate  to  tcstatojr,  and  made  him  a 
good  wife  so  far  as  witness  ever  knew  or  heard;  testator  was 
kind  and-  affectionate.  .Witness  thinks  it  was  jnst  as  tbey 
came  out  of  the  dining  room  that  the  naino  of  Anna  was*  in- 
eertcd.  Witness  wa9  not  prepared  to  say  that  the -testaln^r 
•wasof  ^outtd,  disposing  mind  and  memory. 

James  M.  Lowe:, Called  iu  the  morning  at  the  house  of 
testator,  and  found  him  very  mck ;  tes^tator  said  to  witnese 
that  ho  was  vevy  sick,  and  did  not  iuquire  after  witness*  {mmt* 
ily,  wluch  wa»  very  unusual  with  hipi.  He  attempted  to  vom- 
it, and  his  wife  held  a-  vessel  to  receive  it;  she  invited  the 
company  to  leave  the  room  ;  ,thoy  did  so,  and  remained  out 
about  »>  half  or  three  quarters  of  an  hour.  The  dooi*  *wa:} 
then  epened,  and.  Mrsl  Riit^ddgc  invited  the  company  to  re- 
turn, and  a  table,  with  pen,  ink  and  paper,  was  found  by  the 
bed-side*  when  the  door  was  opened  ;  witness  was  not  in  the 
room  with  testator  while  the  will  was  being  written,  bijt  cape 
iu-when  it  waa  completed,  to  witness  it,  and  did  so.  Testator 
was  old,  sjtupid  and  very  -sick^  ^d  witness  thinks,  he  was 
^not  capaUa  of  making  a  will  at  tb^  time  ]  he  lay  en  hk  bed, 
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pi^>pped  up  to  sign  ik-  -  After  the  will  was  signed,  testator  i 
iibwas  all  rights  and  requested  prayers  Xo  be  made.     As  vr^it* 
Deas  was  lep.ving,  he  said  to  testator,  ^^^Farewell/*  and  h^li 
out  his  hand  to  testator ;  testator  shook  hanjis  with  witnetai 
at  parting.     Wkness  was  ihen,  and  is  yet,  of  opinion,  (fast 
testator  was  not  of  soand^  disposing  laind  and  memory.     liir& 
BiUtledge  was  a  kind  and  affectionatQ  wife,  and  of  good  qharp- 
acter,  so  far  as  witness  knows. 

William  KuxLEDaE :  Testator  was  brother  and  closo  neigk- 
ber  of  him ;  lived  in  Troup' County  at  the  time  of  marriage; 
had  a  good  house  .and  plantation  there, ^and.  was  well  fixed; 
ii^e  marriage  took  place  in.  1849  or  ].8i>l ;  they  moved,  to 
Harris  County  to  the  place  wii^r0  testator  died.  Witoess 
^eeeived  no  message  to  come  to  testator's  house  when  the  will 
was  made,  an4  never  hea)r4  testator  speak  of  making  iwwill 
4it  any  time  aQ^er  the  jnarriage.  Witney  recommoi;ided  tea- 
M^r  to  make  a  will  when  the  late  marriage  was  had,  ineliev- 
ing  that  testator  h^d  givea  her  propertgr^  fus. testator  |^ad  told 
bim  so;  and  testator  told  him  he  was  i^tisfiect  to  let  the  lav 
imke  his  will.  Testator's  Qrst  wife  was  •  a  Jirery  laborious, 
industrious  and  acquisitive  woman ;  Was  a  mid-wife,  and  rode 
night  apd  day  in  her  vocation  as  such.  The  pr^ent  Mrti' 
Rutledge  was  a  neAr  neighl^or  at  the  time  of  her  miurriagp' 
with  testator,  an;d  was- a  very  affectioQate,  industrious  and 
Bfat  wopiatk  Witness  rocqn»mende4  testator  to  marry  her^r 
and  '90  far  as  witness  knows,  she  made  testator  a  good  wife. 
-She  and  testator  always  ^ved  in  peace  and  harmony,  so  ht 
.aa  witness  knows,  .l^estator  advanced  his  children,,  and  as- 
sisted them  froni  time  to  time,  many  years  ago ;  they  \fvte 
three  in  number — from  80  to  .40  years  pld,  and  established 
in  life ;  worth,»  two  6f  them,  $f^Q0O  or  $10,000  apit^e,  and 
onb  of  them  $3,000  or  $4,000,  at  testator's  death.  Witness 
thinks  he  hoard  tcstal)er  speak,  once  or  twiocv  after  his  second 
marriage,  of  his  sons  not  having  treated  tho^  negroes  he  hail 
giv^  them  well,  and  of  his  being  indisposed  to  give  them  anj 
more ;  but  of  that,  wi|;ness  \fi  not  positive.  .Test:i^or  was  kind 
and  affectionate.     Witness  was  asked.  i£  the  legat^te  had  r^ 
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m^  their  JegacieB  under  the  will ;  he  replied,  that  he  did 
ot  know.  He  was  then  asked  where  were  testator's  negroea  ? 
[e  replied,  they  were  in  possession  of  the  legatees,  he  snp- 
osed.  TIic  Counsel  for  propounder  asked  witness  if  the  ca- 
eators  had  not  received  their  distributive  shares  undei*  iho 
ill  ?  .  Counsel  for  caveators  objected  to  it ;  that  evidence  on 
lat  subject  was  in  writing;  that  there  was  a  written  agree- 
lent  which  should  bo 'produced.  Propounder *s  Counsel  then 
ftid  to  caveator's  Counsel,  "  Well,  produce  it  then."  Cavea- 
Qfra'  Counsel  replied,  "  It  is  in  your  own  possession — produce 
t  yourself."  Tho  propounder  then  himself  remarked,  thilt 
^•hehad  it,  but  had  left  it  at  home,"  and  the  question  was 
hen  dropped  ;  Counsel  for  caveators  saying  he  would  admit 
he  dieti'ibution  accordil&g  to  that  agreement,  and  according 
» that  only.' 

Dr.  Baugti:  Testator  had  a  good  house  and  plantation  in 
broup  County ;  was  very  fond  of  his  grand-children,  one  a 
K)y,  named  William,  about  15  years  old,  and  the  other  a  girL 
lamed  Eugenia,  now  about  seven  years  old ;  she  is,  and  has 
leeii  usually  called  '^  Sis."  Testator  was  kind  and  affectioA- 
kte  to  his  ctiildrcn,  and-  they  were  obedient  to  him ;  he  was 
^d  and  affcctiopatoiu  his  nature.  The  father  of  the  grand- 
ihildren  lived  within  two  miles  of  testator,  in  Troup,  and  the 
(rand-children  were  with  him  a  good  deal  while  in  Troup. 
[he  children  of  testator  were  grown  up  and  of  moderate  fon- 
nnes.  Witness  married  the  widow  of  Johti  Rutiedge,  and 
loardcd  in  the  Rutiedge  family'  before  his  marriage. 

A.  Meadows  :  Lived  with  testator  the  year  before  he  made 
lis  ^ill.  That  one  morning  at  breakfast, 'testator  fell  asloef) 
kt'the  table,  or  fcU  into  a  state  resembling  sleep,  as  though 
10  bad  lo^-t  his  mind.  His  wife  looked  at  him,  and  Jtskcd  him 
?hat  was  the  matter,  saying  he  looked  like  a  fool.  Testator 
'eplied  he  felt  like  one.  Mrs.  Rutlcdge's  manner  was  not 
nsulting  or  angry ;  they  lived  in  harmony  and  peace. 

Jam£S  M.  Lowe,  re-introduced  for  caveators,  testified  that 
i  short  time  before  testator's  death,  he  bought  a  horse  for 
ibout  $40,  and  gnve  his  note  aiifd.  witness  as  his  a^urity,  and 
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^tness  knows  this  debt  was  not  paid  until  after  his  ietA». 
The  account  of  three  dollars,  to  Dr.  Yarborongh,  was  called 
for  by  the  testator  the  day  after  the  will  was  writtw^  wd 
paid,  and  testator  said  he  owed  no  other  debt. 

The  interrogatories  of  Mary  Rutledoe  : 

She  did  hear  a  conversation  that  Mrs.  Emilina.  Rntledge 
had  with  her  husband,  James  Rutledgc — a  conversation  abotlt 
making  his  will.     The  conversation  was  held  at  the  house  of 
James  Rutledgo,  when  he  resided  in  Troup  County,  and  totke 
best  of  her  recollection,  was  sometime  in  the  year  eighteen 
hundred  and  forty-nine.     In  that  conversation,  Mrs*.  Emilina 
Rutledge  told  her  husband  he  ought  to  make  his  will  and  give 
to  Mrs.  Lee  more  of  his  property  than  to  any  other  of  Bi6 
children,  as  she  had  a  hard  time  in  this  world  ;  that  her  h«- 
band  did  not  treat  her  well,  and  he  ought  to  place  it  in-  go«4 
hands,  so  that  she  might  enjoy  it,  and  so  that  it  would  do  her 
some  good.     To' the  8d  interrogatory,  she  answers  :  That  she 
has  heard  Mrs.  Emilina  Rutledge  frequently  speak  of  the 
making  of  her  husband's  will,.6aying  that  he  ougbti'to  make 
Mb  will,  as  he  had  sick  spells  very  often,  and  that  he  miglit 
drop  off  without  having  his  will  fixed  as  it  ought  to  bow    To 
Ae  4th  interrogatory :  That  she  has  heard  Mrp.  Emilina  Rat- 
tedge  say,  that  all  she  married  James  Rutledge  for,  was  to  get 
his  property ;  that  it  was  a  disgrace  to  her  to  marry  into  the 
family,  and  that  she  would  not  have  married  him  if  it  had  irot 
been  for  his  property ;    that  her  neighbors^  some  of  then, 
were  very  sorry  for  her  for  marrying  hiiUg  deponent  knows 
nothing  further  that  will  benefit  the  caveators.     She  does  not 
know  that  James  Rutledge  made  a  wilJ ;  never  saw  any  will 
rfhis;  does  not  know  which  will  the  conversation  was  aboot; 
cannot  s\vear  that  he  over  made  one.     Witness  is  a  daughter 
of  Joseph  Rutledge,  and  Saunders  W.  Lee  married  witness' 
aunt ;  James  Rutledge,  deceased,  was  witness'  grandfather. 
Witness  does  not  know  what  Lee  and  the  Rutledges  stt 
worth ;  they  own  land  and  negroes,  and  as  feur  as  wiin^ 
knows,  are  in  tolerable  condition  in  life.     WltneiSB  says  that 
her  laemory  is  tolerably  go{>d,  and  tblat  her  brotW,  Joh 
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liClodg^,  and  a  daughter  of  Mrs.  Bmilina  Rutledge,  wafl  pre^ 
nt  at  the  conversation  referred  to ;  her  daughter  was  named 
[artha  Cranberry  ;  does  not  know  anything  about  the  RuIk 
dge  boys  treating  Mrs.  Rutledge  bndly ;  did  not  hear  h«(r 
ly  anything  about  it  in  the  conversation  referred  to ;  di^ 
ear  her  say  on  one  occasion,  in  spetfking  of  uncle  James  Rut- 
}dge^  that  he  had  treated  her  badly,  but  that  phe  Imd  forgiv- 
a  faun.  Witness  has  stated  all  of  the  conversation  that  sh» 
^collects,  in  her  answers  to  the  direct  interrogatories,  which 
lie  desires  may  be  taken  as  her  answers  to  this  part  of  the 
roBS-interrogatories. 

The  depositions  of  Martha  BAroii: 

I  have  heard  her  speak  of  a  detemiination  to  have  a  wiH 
lade  before  his  death ;  and  heard  her  speak  t)f  the  will  after 
in  death.  •  Mrs.  Rutledge  said,  before  his  death,  she  intended 
J  have  a  will  ihadc,  and  never  intended  to  lei  him  rest  until 
le  Aid  make  one  to  her  own  notion,  and  she  intended  to  have 
H  that  was  willed  to  her,  to  do  as  she  pleased  with,  or  she 
rould  not  have  anything  at  all.  I  have  heard  her  make  these 
•marks,  in  substance,  repeatedly,  while  in  her  compan^. 
The  day  after  his  burial,  I  hoard  her,  while  in  conversation 
ritli  Joseph  Rutledge,*  ask  him  what  would  be  done  with  the 
ir9perty?  Joseph  Rutledge  repHed,  that  he  did  not  know 
rhatthe  will  was.  She  replied,  that  as  to  her  part,  she  knew 
«ety  well  what  was  willed  to  her.  Joseph  Rutledge  said  he 
Ed  not  know  whsct  to  do,  until  he  saw  Mr.  Lee.  She  replied, 
hat  Mr.  Lee  had  nothing  to  do  with  it,  and  did  not  have  the 
rhippings  of  her  finger.  She  then  turned  to  William  Rut- 
bdge,  son'of  John  Rutledge,  and  said  she  knew  wluit  was  will- 
id  to  John  Rutledge^s  children.  She  also  said  she  could 
lave  influenced  the  old  man  to  give  her  anything  she  want- 
ed, and  hi»  children  might  be  glad  that  they  got  as  much 
ir'th^y  <Kd.  I  ha;ve  heard  her  say  that  she  had  &n  influence 
yver  him,  and  that  she  could  influence  him  to  make  just  supb 
I  iritt'aB  she  wanted. .  Her  object  waa  tq  have  her  part  willed 
^  her  bona  fidelf  •     I  know  nothing  more  that  would  benefit 
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libe  caveators.'    I  am  related  -by  marrmgo ;  I  whs  the  wife  tf 
John  Rutledge,  brother  to  Jo8ei)h  and  James  Rutledge;  Ac 
creators  did  not  taUc  to  me  about  thevill ;  the  convertatioBS 
before  his  death,  were  at  my  house  and  at  her.,  house  befow 
^be  moved  to  Harris ;  that  since  his  deatli,  was,  onf  the  morn- 
ing lifter  his  burial,  at  her  own  house ;  she  univotsaHy  com- 
menoed  the  conversation  herself;  I  never  made  any  reply; 
the  conversation  after  his  death,  was  witli  Joseph  Ruthdge 
the  morning  after  his  burial ;  I  never  made  any  remarks*;  the 
o«nvcrsation  was  not  directed  to  me.     I  have  stated  in  my  8d 
direct  interrogatory  what  led  to  that  conversation  ;  I  Was  not, 
and  had  no  idea  that  the  will  would  be  caveated  ;  I  di5  tiot, 
«t  any  time,  cgnverse  wfth  Mrs.  Rutledge  about  thQ  will ;  she 
frequently  talked  about  it  in  my  pres6ndcf,*and  I  suppose  it 
tatx^t  have  lain  heavily  u|iion  her  mihd,  tfnd  that*she  wanted 
more  than  the*  law  would  allow' her,"  and  willed  so  that  Ae 
oould  do  what  she  pleased  with.  it.     I  neVer  was  rec^uest^  to 
piek  up  ajiy  informiitiOji  respecting  the  case  ;  he  freqttenfly 
compl^intd  of  ill  health;  I  do  not* think  his  mind  wasad'go4 
ihe  last  time  I  saw  him^  as  it  was  when  I  first  becanie  Ac- 
quainted with.' him*;  he  was  a  man  t)f  industrious  habits  al^ 
had  accumulated  a  fair  fortune ;  I  live  somfe  distance,'  and-dt 
not  know  much  about  Mr. 'Lee's  circumstance6,.but  I  suppose • 
lie  (with  the  other  caveators)  is  in  moderate  cir9mnstan*ces. 

Mary  Millner's  depositions':  Theard'Mrs,  Rutredge1»J 
at  Dr.  C.  C.  Gibb's  hotel,  in  Hamilton,  1 8ftipJ)080  in  May  or 
June,  that  tjie  children  ought  to  feel  themselves  under  dbt 
gations  to  her  for  what  property  waa  willed  them  ;  -and  Mr. 
Rutledge,  after  he  had  made  his  will,  asked  her  if  8he  thought 
the  had  land  sufficient,  to  which  Mrs.  Rutledge  aaid,  abb 
had. 

•  I  paid  particular  attention  to  what  Mr^.  Rutledge  saiid  ^  I 
never  heard  M.ri.  Rutledge  say  that  the  children'  of  Ifr. 
Rutledge  had  mistreated  him.-  -       •  r  .'      •■ 

The  depositions  of  Mrs.  EniZA  Crewst  "On  abdut  tbe'M 
dayof  February*  last,  lifzdKt  thf»  hbuoe  oft^kcf  decte8ecl^.fl«l 
Mrs.  Rutledge  told  me  that  Mr.  Rutledge  hachhnyie  ««wH], 
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iAit-Bhe  was  not  in  tJiB  room,  an^d  did  not  betfr  ifcroad;  >mt 
diejsupposectMr.  Rutlcdgc  had  given  her  something.  At  u 
diffejeubt  time,  Mrs.  Rutledgo  gaid  she  iriflnence<i  Mr.  Rutled^ 
to  give  her  a  smaller  portion  of  land  than  ho  wished  to  give 
ier. 

We  are  near  nei^bors  and  friends,  but  I  do  not*  know  tliwt 
8Jie  communicateB  to  jnd  pioto  freely  tlmn  to  others. 

The  depositions  of  Mrs.  HanAau  Lee:  Myself  and  Mrt; 
Entledge  did  kavfe  .ft  convef^dtion  previous  to  the  dciftb  of 
Jjiine»  Butledge,  deceased/;  stajted  that  she  tlid  not  intend  to 
kt  hiw\  (htr  husband),  rest' until  bo  made  a  Will ;  tlwit  h«  (her 
hosbani])  had  not  given  her  anything  y^  ;  that  Mrs.  Rutleilge, 
tfbbv^  rcferro<l  to,-  asked  me-if  I  thought  tliat  Mr.  Jl«tled|;e 
w«s*  not  .easily  influeinoed.  I 'know  n^othirig  more  that  wBl 
benefit  caveat0ir8«to8^id.will^  Tlfe  answcrs-to  the  erosMit^- 
rqoatories:  I  am  the  mother  of  Saunters' I^V^.  Leev,  one -dt"  the 
li^tees  in  «aiil.will,  as.I^sup^^ose.  I  think  it  was  in  tiie  IMl 
HMUMin  of  1850;  it,  was  about  two,  years  prw'ioAs  to 'Ms 
(R^tledge's)  death,  or,  perhaps,  alitthover.  *  SW  dKlVot"S#y 
spything  to  m*  in  regard  .to  her  desire,  to  have  L^t^'^ wifepfrf- 
lAAcd  for,  jthtrt  I  iu>w»fecollect.  I  do*  not  know  whaft  ^'  is 
worth,  but  suppose  h^  is  #worth  some  ?30  or  $40.^0.  I-  4o 
iipt  know  what  Joseph  anfj  James  Rutledgo.  are  wottH)**I 
know  nothing  mo^e  that  will  benefit  the  plaTntiiTs. '      .      .-» 

The  depositions  of  .?am^la  Butler  l  Quiring  tire  lif<**  of 
James  Rutledge,  dect?ased,  shfe  heardi  a  coi>versatioi>  betwd«iL 
him  ancV  his  wife,  Emilina  Rutledge,  about  the  makinj;  of  Ms 
will;  heard  Emilina  Rutlcidge,  repeatedly,  ^sk  her  husbnad, 
i^E^es  Rutledge,  i{)  make  his  will,  and  say  that  she  intended 
making  him  do  so  4  that  he  should  n(^ver  rest  until  ho*  (ilid 
make  his  will;  he,  Jatnea Rutledgej  replied,  frequently,  tlmt 
Ke  never  intended  to  make  a  will,  that  the  law'was^sufiioi^t 
for  him.  The  above  conversation  took  place  in*  February ^«r 
Mareh,  of  the  yeaf  1851,  in  the  town  of  Ncwnan,'  Cot^reta 
County,  Georgia.  The  style,  manner  and  conduct  of  Emili- 
na Rutledge,  was  sometimes  pleasing  and  pei»suasive>  and 
•sbm^jtimi^  commanding  apd  co^^ive ;  tibdt  of  JameS'JiulIedgk^ 
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rCalm  and  kind.  Don't  remember  hearing  Emilina  say,  *'  well, 
, old  man,  I'm  cm  the  will  again."  4th.  She  knows  nothing 
:^ore  that  will  benefit  the  carveators,  in  relation  to  vfiduc 
ii)fluence  being  exercised  over  the  mmd  of  said  James  Rot- 
ledge,  only  other  conversations  of  the  same  nature  of  the  one 
4fclready  stated  in  the  answer  to  the  2d,  direct  interrogatory. 
Knows  that  the  mind  of  James  Rutledge  was  weak  at  tbelast 
lame  he  was  seen  by  witness,  which  was  in  Jufy^  1852.  She 
IcQD  ws  notlinig  about  James  lltittedge's  c^Sdrea  tryiAg  to  get 
bim  to  make  %  will  to  disinherit  his  wife ;  don't  know  that  his 
Mother  and  chfklren  <cver  attempted  such  a-  thiHg.  I  am  the 
^rand-daughter  of  James  Rutledge,  the  daughter  of  Saunders 
W.  Xie^  un^  hiQ  Wife  Ann,  nfbo  is  t^e  daughter  of  James 
Rutledge.  J)on't  remember  who  was  present  .4t  the  convcr- 
•otjudu  stated  in  tlie  second,*  direct  intQrrogart(^y. 

Sie  intexTX)gatories  of  Ulxsses  B,  Frost  :     He  has  Jtad 
Mi^me  Imsiness  traiQSactions  with  James  Autlodge  in  his  life- 
.time.     Some  few  w.eeks  befo^-e  the  death  of  tfie  said  Junes 
^Sud^dge,  i  bought  it  Wd  of  cotton  of  him,  in  Columbus,  and 
yp$Aii  him  ^  it ;  and  after  having  completed  the  tr^e,  it  was 
^xQfom^  either  by  him  or  mo,  and  I  don't  repaon^ber  w^icfa, 
4liat  I  ^^Id  buy  from  l^m  another  lot  of  coU;on  which 'he 
.  had'at  home,  consisting  of  some  9  or  10  bags,  more  or  less, 
and  that  I  should  buy  it  blind,  as  k  is  sometimes  termed; 
4iiid  after  talking  over  the  matter  a  few  moments,  <  as  to  the 
.  pri.ee,  kc.  I  made  a  trilde  With  him  for  eaid  cotton,  aad  at  u 
!j^ice  that  I  do  not,  now,  recollect  exactly ;  and,  as  I  suppose, 
at  the  tiitie,  a  trifle  under  the  usual  price  of  such  cottqn  as  it 
rwas  represented  to  be.     I  had  taken  out  my  ticket-book  and 
jgiven  him  a  ticket  for  the  cotton,  according  to  the  usual  cus- 
tom ;  and  then  Mr.  Rutledge  remi^ked,  that  he  was  too  has^, 
;  l^t  I  must  kt  him  speak  to  his  wife'  be£pre  the  trade  was 
^confirmed,  his  wife  being  a)t  that  time  near  us,  in  a  carriage ;  and 
.after  talking  with  her  a  few  moments,  she  confirmed  the  trade, 
^#r  ra^ther  consented  to  it ;  and  I  took  the  cotton,  which  was  in  a 
few  wjB^ks  delivered  to  me,  as  agreed  upon.     I  don't  know 
Aot  I  tmxi  say  anytbmg  ver/.partioalar  as  to  the  coDdttmi  of 
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iuB  mind,  at  th%t  time  ;  I  can  only  say  that  I  did  not  consid- 
er hioLas  quick  and  shrewd,  and  ^s  vigilant,  in  a  business 
transaction,  as  I  hml  seen  him  formerly.  In  two  or  three  in- 
stances, about  that  time,  in  paying  him  money,  he  would  ti^ke 
it  from  the  counter,  and  put  it  in  liis  pocket  without  counting 
it,  which  circumstance  I  noticed  at  the  time,  and  remarked 
upon  it  to  some  one.  He  cannot  say  that  said  Eutl edge  was 
not  competent  to  transact  ordinary  business  for  some  months 
before ,his  death,  but  can  ^nly  say,  that  thj9  condition  of  said 
Rutledge  was  such,  that  a  better  trade  could  be  effected,  ^ith 
him,  at  that  time,  than  with  ordinary  men ;  and,  I  should 
«ay,  in  a  trade,^advapt,agc  could  have  been  more  easily  taken 
of'  him  at  that  tim^,  than  at  any  earlier  period  oT  his  life. 
He  ha^'uot  studied  the  science  of  MedicalJurispruclence,  i^nd 
is,  therefore, ,  not  %c(q[ttainted  with  it.  He  cannot,  say  that 
James  Rutledge  was,  at  any  timjs,  insane.  From  1837,  up  to 
the  time  of  his  deatti,  I  frequently  met  with- the  said  Rutlei^, 
lipd  talked  with  him.  I  did  buy  said  Rutledge's  cotton  a 
'short  time  before  his  death,'  as  stated  above ;  and  I  am  a  cat- 
.  ton-buyer ;  I  made  from  3  to  5  dollarg  a  bale  on  the  cotton 
I  purx^hased .from  him  blind  ;  and- 1  traded  with  him;  I  think 
it  was  but  a  fe.w  weeks  before  his  death  that  I  saw  hin^. 

The  in]x^rrpgatdries  of  Blizabeth  Jameson  :  ^  She*  is  not 
^rtic^l^i^ly  acquainted  with  the.  pecuniary  condition  of  Mr. 
Lee  and  the  Rutledges,  and  she  cannot,  therefore,  state  wiiat 
they  are  worth;  has  understood,  howeveV,  that  Mr.  Lee  is. a 
man  of  considerable  property^  'She  was  present  at  the  house 
of  .James  Rutledge,  some  nine  or  ten  days  before  his  death, 
.and  the  day  before  he  made  his  will;  and  heard  a  conversa- 
tion between  Mr.  Rutledge  and  his  wife,  in  relation  to  the 
making  of  his  will;  was  in  an  adjojniug  roomt(5  Mr.  Rutledge 
and  his  wife  when  she  heard  the  conversation.  Mr..  Rutledge 
told  his  wife  he  was  going  to  makjB  his  will,  and  how  he  in- 
tended to  make  it.  He  told  his  wifp  he  was  going  to  give  her 
£ve  hundred  aci'cs  of  land,  all  the  household  and  kitchen 
furniture,  carriage  and  horsegi,  buggy  and  two  choice  mules,  a 
wagon,  a  choice  yoke  of  oxen,  cart,  two  choice  milch  qowe  atod 
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calves,  two  choice  sows  and  pigs,  and  the  plantation  tools,  and 
his  negroes :  Daniel,  Barab,  Jasper,  Columbus,  Washington, 
Georgia  Ann,  Sarab  Frances,  John,  Andrew,  and  Anna  He 
also  said  be  was  going  to  give  b^r  tbc  watch  she  wore*  /  He 
asked  his  wife  if  she. would  be  satisfied  wit}i  ihe  pr,operty  he 
intended  giving  her,  and  his  wife  replied  that  sibq  was  perfectly 
satisfied,  and  that  shd  wanted  him  to  make  Jiis  will  and  not 
Jier^.  It  was  some  nine,  or  ten  days  before,  the  deat^.  of  ,Mr. 
Rktledge,  whpn  the  above  conversation  was  had.  M iV  Ralr. 
l^^ge,  the  widow  of  Jamps  Rutledge,  is  her  mother./ 
The  interrogatories  of  ifos^ES  Jones:  *^ 

He  sold  James  Rutledge  the  plantation,  oa  wtiLeh  he  lipl 
lived  in  Harris  County,  aii.d  on  which  tl}e  said . J^mes  JjM', 
ledge  live^d  tke^ast.  time  he  mw  him,  containing  nine  hundred 
and  ninety-six  acres;  be  said  nothing, of  securing  his  i^ife > 
home,  at  the  time  of  (he  purchase.  In  July,  X85Xj  \e  nsifid 
n^e  Xcr  show  him  the  lines  of  tne  land  I  sold  him,  and  alsogii^ft 
him  the  numbers  of 'the  land;'  and  be  stated  tp.me,  at  Htfip 
time,  that  be  was  goii^g  to  *  make  his  M'ill,  and  secure  tl^e 
settlement  of  the  plantation  on  bis  wife  for  a. tome.  It  waa 
not  convenient  for  me  to  gr&nt  his  request,  though  yObepN^e- 
quested  so  to  Jo,  until  abput  the  first  of  January  last^'at 
which  time  I  showed  him  the  lines,  of  tfie  land/  ^ntl,gave*^hiih 
itS^  numj>ers  of  the  lots..a;nd  parts,  of  lots.  lie  asked-  me 
where  would  an  open  line  irun,  so  as  to  secure  the  orchard  oq 
the  place  with  the  bouse — ^giving  his  wife  five  hundred  acres  6r 
thereabouts — 30  as  not  to  injure. the  other  part  of  the  planing 
tion ;  and  I  showed  him  where  I  supposed  the  line  w'OulvLrufi, 
and  he  stated  that  he  was  going  to. execute  bis  ^v^ill  that  way,, 
at<  the  first  convenient  opportunity. 

,  TnoMAS  Granbsrry:  Lived  for  some  montlis  .with  te^tatpr 
and  his  mother,  Mrs.  Rutledge,  while  they  were  in  Troup ; 
that  testator's  children  did.  not  often  visit  testator  whilp  wit- 
ness lived  ^ith  testator  and  family ;  that  testator's  children 
by  his  first  wife  were  grown  up  and  established ;  that  testator 
seemed  to  love  his  grand-children,  and  somo  of  them  bfarded 
Iffith.him.  .        .     » 
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George  (jRANB^^ry  :  The  time  the  will  was  made,  he  dis- 
patched a  messenger,  a  negro,  for  William  Rutledge,  a  broth- 
er of  testator,  who  did  not  come ;  that  witness  is  a  son  •f 
3Irs.  Rutledge,  by  a  foiiner  husband ;  lived  in  the  house  of 
testator,  and  mother  of  witness  ;  was  well  acquainted  with 
tedtator ;  that  testator,  during  his  last  illness,  until  a  day  or 
two  before  he  died,  retained  his  mind,  conversed  intelligently 
and  gave  directions  about  his  affairs  as  usual.  Witness  thinks 
testator's  nrind  was  clear  and  strong  enough  to  make  his  trill, 
at  the  time  it  was  exccuteiL 

Cross-examined :  Witness  testifies,  that  he  lived  i)i  the  fam- 
ily while  they  were  in  Trot|p  ;  that  Mr.  Rutledge  hrtd  cKym- 
pi'ed,  then,  d  good  two  story  framed  dwelling,  comfortable  al^d 
pleasant ;  had  a  nice  lot  and  some  Ibnd  ab()ut  it ;  lived  in  the 
village  of  LaGrange.  Witness  heard  Mrs.  Rutledge,  mother 
of  witness,  say,  that  bad  feelings  existed  between  her  and  onre 
of  the  caveators.  Here  witness  was  about  stating  tho  explii- 
mation  of  that  bad  feeling,  which  explanation  was  connected 
in*the  same  sent^nfco  with  the  admission  of  the  existence  of 
bad  feeling  by  Mrs.Tlutl6dge,  when  Counsel  for  caveators  obi 
jectcd  to  receiving  that  part  of  Mrs.  Rutledge's  statement  to 
witness,  which  contained  the  explanation  of  the  bad  feelings 
referred  to.  Counsel  for  propounder  insisted  on  proving  the 
whole  of  Mrs.  Rutledge's  statement^  but  the  Court  sustained 
the  objection  of  caveator's  Counsel  and  rejected  that  part  of 
the  statqem^nt  of  Mrs.  .Kutledge^  which  explained  the  bad  feel- 
ing which,  in  the  same  sentence,  she  had  admitted  to  exist. 

'BIl0U^T  C.  Terrell  :  Had  known  testator  siilco  1841 ;  he 
always  walked  with  ar*  staif;  was  a  little  lame.  While  in 
Troup,  testator  was  f (igarded  as  a  fnan  of  good  mind,  and 
kind  ahd  affectionate,  and  lived  well  with  his  children  by  his 
first  wife,  the  caveators,  i^d  the  caveators  were  kind  to  testa- 
tor. ■       •> 

•  SxRiMLnfO :  Knew  James  llutledge;  testator,   from  "fiie 

time  testator  moved-  into^his  neighborhood  ;  was  very  freqitemt- 

,fy  at  ^teirtito^B  hoftee';  codaiddred  teifta/#<>r  aman  pf/ac^e 

iGL^Hcy^it^iM  Xfk  kifihtcvg-HMtfMmiii^^iFhcai  Ke  Ikd 
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no  overseer ;  he  directed  hb  overseer,  w^en  he  had  one ;  iiei 
eight  days  after  the  writing  of  the  will ;  witness  was  at  testa- 
tor's house  several  times  during  the  interval  between  the  wri- 
ting of  the  wiH  and  testator's  death ;  considered  testator  per- 
fectly "  at  himself,'*  i.  c.  his  mind  as*  good  as  ever  it  was; 
heard  testator  question  overseer  about  his  farm;  a  night  or 
two  after  the  writing  of  the  will ;  testator  asked  the  ovetseer 
where  the  negroes  were  at  work,  meaning  at  what  particular 
portion  of  the  farm  they  were  then  engaged ;  the  overseer 
having  informed  him,  testator  expressed  his  approbation»and 
added  some  further  directions  ;*  this  was  but  a  very  Aort 
w}iile  before  testator's  ^death ;  considered  testator  as  rational 
as  any  old  man  of  his  age  and  his  condition ;  knew  testator 
two  years,  and  hfe  had  an  overseer  all  this  time.  He  heard 
•  testator  request'  his  wife  to  go  with  him  tD  Columbus,  when 
the  cotton  was  soM  ;  that  she  rather  objected,  and  that  hein- 
.^ted,  saying  to  her  that  he  wanted  her  society. 

It  was  admitted  that,  the  estate  of  the  testator  was  wprth 
forty  thousand  dollaPrs,  and  the  legacy  given  by  the  wifl  to^ 
.Mrs.  Rutledge,  worth  eleven  thousand. doUairs: 

• 
,  Ramsey  ;  Wellborn,  for  plaintiflf  in-  error. 

MoBLEY  ;  B.  H.  Hii.L,fot  defendant  in  error. 

Bi/  the  (7owrf .— LuMPftiN,  J.  delivering  the  opinion. 

[1.]  Wad  the  Court  right  in  excluding  so  much  of  thetes- 
tin]K>ny  of  Thomas  Granberry,  as  explained  the  origin,  tiaiure 
aiid  :extent  of  the  "  bad  feeling"  tjxhiblted  by  Mrs.  Rutledge, 
.toward  (me  of  her  step-cfhildren,  and  caveators  Of  the  w^?. 

Counsel  fbr  thex^veators  had*  drawn  from  the  witness  die 
fact,  that  this  hostility  was,  or  at  least  had  been,  entertainM. 
fie^  eoneeived  it  to  be  tef^tiknate  testixiony ;  a&d  w^  ^bisk  it 
WW.  '  Here  Was  a  mKnria^,  bmging  toge^er  tiiro  sqIb  of 
•hiMt^— thoae  <4  Ae  kurixiCkid-  and  tboee  of  ih^tiAhrptj 
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Tgely  in  favor  of  the  present  wife,  and  against  the  children 
f  the  first  wife.  It  is  alleged  to  have  been  produced  by  (he 
idoe  inflaeace  of  the  wife  over  the  testator,  who  was  a>  fee-* 
e-  and  infirm  old  •  man.  Is  it  not  natural,  under  sUcU  ciri^ 
■aoL^tanoes,  to  inquire  into  the  character  of  the  relationit 
hich  existed  between  tlic  Inst  wifp  and  the  step-children? 
.Upon  reading  the  will,  and  seeing  the  difTerence  in  the  tesr% 
;tor*8  bounty,  would  not  the  ifuestion  occur  to  the  miud — ^aret 
lese  the  children  of  the  testator's  wife?  And  could' yoa 
)t  show  that  they  were  not,  in  order  to  account  for  die  dif-- 
Tcnce  in  the  testamentary  bequests  to  her  and  to  them  ? 

And  if  80,  would  you  not  pass,  by  an  easy  step,  to  the  fur- 
ler  fact,  as  to  the  state  of  feeling  betAveen  the  parties  ?  I 
tM^lr,  from  observation,  that  step-mothers  and  step-children, 
)  -well  as  mothers-in-law  and  daughters-in-law,  are  natural 
aemies.  There  are,  however,  exceptional  cases.  And  to 
leir  credit  bd  it  spoken,  there  are  some-  step-mothers  who» 
I  the  world  at  least,  exhibit  the  same  kindness  to  their  step- 
lildren  as  to  their  own  offspring. 

If  such  were  the  terms  upon  which  this  fa^lily  lived,  might 

not  have  been  proven?     And  if  the  contrary  was  true^^  ( 
light  it  not  have  been  shown? 

We  are  clear,  therefore,  that  Counsel  for  the  caveators 
skcd  a  proper  question,  when  they  interrogated  the  witness, 
rranberry,  as  to  the  enmity  between  Mrs.  Rutledge  and  one 
fthe  caveators.  And  we  are  equally  w^Il  satisfied,  that  the 
lourt  should  have  permitted  the  examination  to  have  been 
roeecuted  further ;  and  that  the  witness .  should  have  been 
Uowcd,  «s  he  was  proceeding  to  do  when  stopped  by  Conn- 
si,  to  h^ve  explaine4  the  cause  and' extent  of  the  difficulty^ 

^oppose  it  should  have  turned  out^  as  w^  have  rea8i«i&« 
x/KMijecture  it  would,  from  another  part  of  the  record,  .that 
r^^cvep  unkind  feeling  may  have  been  eng^ndorec^  it  had^'- 
JBg -since  passed  away  and  be^n  forgiven  and .  forgtMai;^ 
rmid  not  tj^e  Jury  had  a  right  tp'infer  that  it  had  q^Mell  |tt[. 
pewte  as  a  mQti^-for  causin]^  .to  b|^  n»d».i^  u^eqjnd  triVt 
voita  xYin.-40  .    •«.  ^  ,,^|^ 
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*  "fy  is'like  the  case  of  a  Juror,  who^  by  tho  expression  of  a 
enylo  aud  unformed  opinion,  disqualifies  bimself  to  sit  on  ihe 
trial }  but  upon  further  examination,  it  is  found  that  the  Ian*- 
ipagc  he  used,  ^vas  the  mere  ebullition  of  the  moment ;  ^md 
Ml  •13  pronounced  by  the  Court  or  triers,  a  competent  Juroc 
We  further  affinp  the  ^judgment  upon  every  other  assign- 
ment but  the  first,  and  regi*et  that  we  are  forced, 'by  the  im- 
pesativL'  terms  of  the  Transcendental  and  Judicial  Perfect4- 
l^tiity  Act  of  the  last  Legislature,  to  remand  the  cause  for  a 
ro-heariug,  upon  this  ground. 


JIo.  35. — Willi  AM 'LicETJi  and  others,  plaintiffs  in  error,  ra- 
HOWKLL  Cobb,  Governor  of  Georgia,  &c.  defendant  in 
error. 

[1.]  A  batl  bond  in  a  criminal  case,  contained  a  condition  to  this  effect:  thai 
if  the  said  A  B  should  appear  at  the  next  term  of  the  Superior  Coartj^- 1» 
^nswcr  the  charge,  and  well  and  triply  to  abide  \>y  the  finding  of  the  Gonrt 
in  tlie  premise^!,  then  the  bond  was  to  be  void :  Heldj^  that  A  B  was  no 
lioond  to  appear  before  indictment.  * 

Scire  Facias.     Lee  Superior  Court.     Decided  by  Jnd 
Worrell,  March  Term,  1855. 

This  was  a*  scire  facias  to  forfeit  an  appearance -bond,  gf 
bgr  WilKam  Liceth  and  others,  his  sureties.     The  conditi/ 
Xh^  bond'rocited,  that  "  whereas,  the  above  bound  VfS 
LiQ^th  -has  been  committed,  in  a  case  of  the  State  again' 
a*Uf  Liceth,   for   an  assault  with  intent  to  ihurder. 
ilMikl  th^  said  Liceth  be  and  appear  at  the  next  t^rm 
^•jpNi^n  Court  for  said  county,  to  answer  the  «aid  ^;haiy 
iltS'add*tndy  abicle  the  finding  of  said  Court  in  the  pi 
^n  tbe  obligation  is  to  be  void,  Jtc. 
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CoTUieel  for  the  defendants  demurred  to  the  set,  fa. :  lA. 
)C«i8e  neither  it  or  the  bond,  ifiidose  the  csxitSe  of  the  cap- 
re  and  detention  of  said  Liceth. 

2d.  BecauBO  th^y  dp  not  show  the  authority  of  the  Magis- 
ite  tK>  take  the  recognizance^  or  that  there  wasiiny  'exasAt- 
tion  of  the  said  ^Liceth  before  anjr  cdhmtittiiig  'Court. 
Sd.  Beoause  neither  the'  tcufa.  nor  the  order  of  forfeiture 
0Wed  that;  -any  charge  yroB  ever  preferred  on  accoutit  -ttf 
id  'ftlledged  crime,  before  *thQ  6rai\d'  Ji^y,  or  any  in^ieV 
)nt  or  other  proceeding  thereon.  The  Court  over-raled^ke 
tawrrer,  and  dcfendailts  excepted. 

Defendants  also  pleaded* that  the  said  .Liceth,  in  fulQl- 
3iit  of  the  conditions  of  said  bond,  did  appear  at  the  s%id 
rm  of  the  Court  to  answer  said  charge,  but  that  none  waSs 
eferred  against  him. 

On  motion,  the  Court  struck  out  this  plea,  and  defendant 
ceepted. 
On  these 'exceptions  error  is  assigned. 

Strozier  &  Slaughter,  for  plaintiff  in  error. 

Sol.  Gen.  Lyon  ;  Hawkins,  for  defendant. 

By  the  Court. — Bbnning,  J.  delirering  the  opinion. 

[1.]  We  think  that  the  import  of  the  condition  of  this  bail 
ond  is,  that  the  principal  was  bound  to  appear  at  the  term  of 
le  Court  meYitioned  in  the  condition,  to  answer  to  any  in- 
ietment  that  might  be  made  against  him.     For  aught  that 

to  be  seen,  there  was — there  could  have  been,  no  other  ob- 
«t  for  requiring  his  appearance.  Did  not  this  principal, 
Eker  the  giving  of  this  bond,  become  free  of  all  but  his  bail, 
I  go  where  he  pleased,  until  he  should  be  indicted  foih  the 
Fence  mentioned  in  the  bond  ?  Could  the  State,  as  long  as 
e  might  remain  unindicted,  take  any  additional  step  against 
im  ?  If  so,  what  additional  step  could  it  take  ?  Could  th^ 
tnpexior  Court,  as  a  Court,  take  notice  of  the  case  before  th^ 
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.ease  had  come  to  exist  in  that  Coiu  t  ?  And  it  is  only  by 
•dictment  or 'presentment-,  that  a  criminal  case  can  exirt 
the  Superior  Court. 

In  the  opinion  of  this  Court,  there  could  be  no  breach 
-the  coViditi<}^  of  this  bond  before  indictment ;  and,  therefio 
no  forfeiture  of  the  bbpdpbefore  ^hidictmcnt. 

We  think,  therefore,  that  the  want  of  an  indictment  ifk 
good^ound  of  demurrer  to  the  9cu  fa.';  ahd,  therefore,  X 
^e,0&url  below,  should,  on  thdt 'ground,  hwe  sustained  1 
^tomurrer  to  the  «ei. /a. 

As  to  the  other  grounds,  we  thibk  it  not  necessary  or  pn 
•er  to  express  an  opinion  on  them. 


No.  86. — Thomas  Swearixgbn,  plaintiff  in  error,  vs.  Nai 
SwEARiNGEN,  defendant  in  error. 

Jl.]  In  a  libel  for  divorce,  at  the  instance  of  the  wife,  it  is  the  dutj  ti 
Court  to  institute  some  inquiry  as  to  the  authority  for  brining  the  ff 
^where  suspicion  has  been  cast  upon  the  bonafalet  of  the  proceeding. ' 

Motion,   in  Baker  Superior  Court.    Decision  by  Jnd 
$£RKIN3^  May  Term,  1855. 

Nancy  Swearingen  made  application  for  temporary  aln 
ny,  pending  a  libel  for  divorce  against  Thomas  Swearingi 
The  defendant  below  proposed  to  show,  by  testimony,  and  < 
manded  a  Jury  to  try  the  issue,  that  the  libel  was  filed 
ihe  instigation  of  the  children  of  libellant,  and  not  by  1 
srish ;  that  she  had  forgiven  him  the  alleged  adultery, 
which  the  divorce  was  sought,  and  that  her  children  keptl 
.«way  from  the  bed.and  board  of  the  defendant  This  is  i 
.4nibstancei  of  the  evidence  offered.    The  Court  refused  to  k 
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the  ia8«e,  and  gsanted  $30  per  month  for  alimony,  and  $960 
-Gottnsel  fees.   '  This  decision  is  assigned  as  error. 


Miller  k  Hall,  for  plaintiff  in  error. 

Warren  &;  Warren,  for  defendant  in  error. 

-By  tlie  Court. — Lumpkin,  J.  delivering  the  opinion. 

«    Ought  not  the  Judge  to  hare  instituted  some  inquiry  as  to 
the  bona  fides  of  this  suit  ? 

Wc  are  constrained  to  say,  that  under  the  suspicion  CMt 
upon  it  by  the  response  4of  the  defendant,  that  this  should 
l»ateT)oen  done.' 

Two  things,  only,  are  necessary  to  entitle  the  wife  to  t4^- 
porary  alimony — ^marriage  and  the  pendency  of  a  suit  for-di- 
vorcc.  In  RcMieberry^s  case,  where  the  marriage  was  denied, 
we  directed  a  preliminary  proceeding  to  try  that  issue,  before 
ordering  thXi  Inisband  to  provide  fof  the  maintenance  of  the 
wife,  and  advance  money  to  pay  her  Attorneys. 
.  'Tfiis  is  the  first  case  where  the  pendency  of  the  suit; has 
been  questioned;  and  while  it  is  apparent  that  the  dp((dcet 
spread  out  before  the  eyes  of  the  Judge  testified  to  the  exUt- 
ence  of  such  a*  suit;  still,  if  there  was  reaso.n  to  suspect  that 
the  action  was  not  brought  by  the  consent  or  directi^m  of  the 
wife^  especially  where  such  serious  and  important  consequen- 
ces were  iuvolvcd,  we  tliink  the  Court  should  have  instituted 
un  examination  into  the  matter,  so  as  to  satisfy  itself,  at  least, 
that  the  action  was  authorized. 

Mrs.  Swearingen  could,  if  able,  have  been  brought  to  Court 
and  given  personal  assurance  of  the  authenticity  of  the  jfro- 
eeeding;  or  if,  from  physical  infirmity,  she  was  unable  to  at- 
tend a  warrant  or  power  under  her  hand,  duly  attested  by  some 
Magistrate,  would  have  sufficed.  But  here  the  Court  did  not 
evjen  require  Counsel  to  state^  in  their  place,  that .  they  had 
been  employed  by  the  plaintiff  to  bring  this  action^  notwith- 
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fMiiding  the  suspicion  cast  npon  it  by  the  oath  of  the  defend- 
alDt.  No  delay  would  have  i^esulted-  from  this  coorec;  and 
we  think  it  should  have  been  pursued. 


Uo.  87. — John  Bank$,  plaintiff  in  error,  v$.  HfNR¥  D.  Dar-. 
DEN,  for  the  use  of  Eugene  L.  Jerrenaud,  defendant  in 
error. 

[1.]  The  Act  of  1853-4,  relative  to  contiaaanceg,  only  requires  the  stalement 
M  to  what  the  applicant  expects  to  prove  by  the  absent  wiUiess,  t9  be  re- 
daccd.to  writing ;.  it  need  not  be  sworn  to.      « 

[r»]  The  4th  part  of  the  6th  section  of  the  charter  ot  the  Planter's  andtMe- 
duuil^'s  Bank  of  Columbus,  is  in  these'  word! :  ^*  The  total  amount  of  ^bts 
which  the  said  corporation  shalt  at  any  jtime  owe,  whether  Jby  bond,  bill, 
note  or  other  security,  shall  not  exceed  three  times  the  amount  of  their  cap^ 
ital  stock  actually  paid  in,  over  and  above  the  amount  of  specie  actually 
deposited  in  the  vaults  for  safe-keeplBg.  In  case  of  excess,  the  diRctors 
pnder  whose  administration  it  shall  happen,  shall  be  liable  fi>r  the  same  i^ 
their  private  and  individual  capacities,  and  may  be  sued  for  the  same  in 
any  Court  of  record  in  the  United'States,  by  any  creditor  of  the  corpora- 
tfoii<  any  condition,  covenant  or  agreement  to  the  contrary,  notwithstand- 
ing ;  but  this  shall  not  be  so  construed  as  to  exempt  the'  said  corporation, 
or  the  lands,  tenements,  goods  and  chattels  of  the  same  -from  being  liable 
ibr  and  chargeable  with  stfid  excess*."  Ueld^  that  the  liability  of  the  d^rect^ 
6n  is  not  penal  but  remedial ;  joint  and  not  several ;  and  neither  aluence 
nor  dissent  will  relieve  a  director  from  liability. 

[3.]  A  Statutory  remedy,  in  derogation  of  the  Common  Law,  must  be  strictly 

pursued. 
[4.]  Distinction  as  to  contracts  between  parties  and  obligaUons,  ex  guoii  cm- 

I 

[5.]  Bank  books  are  competent  evidence,  both  for  and  agahist  the  corpora- 

.tion ;  it  is  admissible,  however,  to  prove  by  parol^  independent  facts,  such 
as  the  division  and  distribution  of  stock  and  the  issuing  oiT  a  large  amount 
of  bills  or  notes. 

{6.]  When  books  are  admitted  in  evidence,  they  are  testimony  before  the  Ju- 
ly as  to  aU  entries  apportaixtfng  to^lhe  same  transactiqp  ^  ttUl,tbepaitiy. 
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oSaing  thQm  may  select  and  read  to  t)ie  Jurj  such  portions  as  ani(iver.tbe 
.purpose  for  i^ich  they  were  introduced  by  him,  leaving  it'to  the  opposite 
party  to  submit  any  other  parts  that  he  may  see  fit. 

7.]  If  A's  title  to  negotiable  paper  be  good  and  he  transfers  to  B,  .Biclaimiiig 
under  A's  4itle,  will  be  protected ;  and  a  demand  Iby  A  or  his  agent  will 
emire  to  the  benefit  of  B. 
[8.^  The  charter  of  the  Pli^nter's  and  Mechanic's  Bank  of  Columbus  does  not 
require  that  the  whole  amount  of  the  capital  stock  should"  be  paid  in  tpecicy 
but  twenty-five  per  cent,  thereof  or  $250,000  onl^-.  And  in  order  to  charge 
the  directors,  it  must  be  shown  tba^  there  was  an  excess,  and  that^t  hap- 
pened during  their  administration',  viz :  that  the  total  amount  of  d^bts 
which  the  corporation  owed,  exceeded  three  tinies  the  amount  of  capital 
BtDck  aciually  paid  in  at  that  time. 

Aasumpsit,  &c.  in  Muscogee  Superior  Court.     Tried  Be- 
fore Judge  Worrell,  December  Term,  1854. 


This  was  an  action  brought  by  Henry  D.  Dafden,  for  the 
lie  of  Eugene  Louis  Jerrenaud,  against  John  Banks,  to  re- 
Borer  the  amount  of  two  certificates  of  deposit,  varying  only 
in  amount,  of  one  of  which  the  following  is  a  copy : 

16.264  ^^Q  "Planter's  &  Mechanic's  Bank,  1 

Columbus,  Georgia,  Sept.  22, 1841.      / 
'John  Peabody  has  deposited  to  the  credit'  of  D.  McDou- 
jg^di  5iy€  Thousand  Xwo  Hundfed  and  Sixty-four  ^^  Dol- 
lars, which  will  be  paid  to  his  order  on  retura  of  this  certifi- 
cate, in  current  notes.  M.  ROBERTSON.'' 

•Endorsed,  "  Pay  to  H.  D.  Darden,  Esq.  without  recourse 
kome,  0..Mcl)OUGALD, 

By  J-  Pbabody. 
Pay  to  the  order  of  F.  Cottinett,  Esq.  without  recourse  to 
aie» 

Across  the  face  written,  "  Prot^ste,d  for  non-payment,  15th 
Dec*  1842.    •  Protested  16tii  June,^  1842. 

JAMES  KELLOQG,  N.  P.    Fees  $8." 

The  ground  of  liilbility  relied  «li,  was  that  Banks  was  a  D;^ 
lector  MdlVesiden^i;^  the  ikhdt)«tt4llia^  ttoViBV- 
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ianie  sfore  than  8afficicnt  to  pay  these  certificates,  by  mi»ins 
of  which,  under  the  charter,  the  directors  were  personall  j  lia- 
ble to  any  creditor. 

The  defendant  filed,  among  other  pleas,  the  foDowiog : 

4th.  That  there  \^  ere  seven  directors  of  the  bank,  and  that 
the  others  should  have  been  joined  with  him. 

5th.  That  plaintifi*  *8  right  of  action  did  not  accrue  within 
silt  months  next  before  the  commencement  of  his  suit.  * 

6th.  That  it  did  not  accrue  within  four  years  next  before 
the  cpmmencement  of  the  suit. 

7th.  Was  a  similar  plea  of  the  Statute  of  Limitations  of  four 
yc|irs. 

8th.  That  defendant,  at  the  time  of  the  issuing  of  the  said 
certificates,  was  absent  from  the  State  of  Georgia,  and  in  no 
wise  acting  in  the  matter. 

*.9th.  That.  1;here  were  four  ot^jer  directors  (naming  them,) 
who  were  liable  jointly  with  defendant,  and  should  have  been 
joined  with  hinf. 

lOtli  and  11th  was  a  re-production  of  the  5th  plea. 

12th.  That  the  certificates  sued  on,  were  issued  and  deliv- 
ered to  Daniel  McDougald,  for  the  purpose  of  beiilg  used  by 
him  to  raise  money  for  the  bank ;  that  he  paid  nothing  into 
the  bank  for  them ;  that  he  subsequently  fraudulently  used 
them  for  his  own  purposes ;  that  the  bank  refused  to  p^  them 
in  June,  1842,  and  that  the  plaintiff*  took  them  with  full  no- 
tice« 

At  December  Term,  1854,  defendant  announced  himself 
ready,  if  the  plaintiiTs  tiad  fully  answered  certain  interroga- 
tories propounded  to  them  by  defendant,  under  the  Act  of 
1847,  and  the  several  Acts  anjendatoty  thereto.  On  exami- 
nation, it  was  found  that  the  plaintiff,  Darden,  had  filed  an- 
swers, but  that  Jerrenaud  had  not  answered  at  all;  where- 
upon, the  defendant's  Counsel  moved  the  Court  to  non-suit 
the  plaintiiTs,  which  the  Court  refiised.  The  def^ndant^ 
Counsel  then  moved  the  Court  that  an  attachment  issue  to 
compel  Jervenaud  to  answer  the  interrogatories ;  which  mo- 
ti<>ii  the  06u]*t  lefosed^'for  A(»  r^aaon,  that  it  was  ^owm  to^ 


^ERICUS,  JULY  TER.M,  1855.  4)91 

Banks  vt.  Dardco,  for  use,  kc,' 

(he  satisfaction  of  the  Court,  that  Jerrenaud  was  in  Europe 
irhen  the  interrogatories  \\'ere  taken  out,  and  had  not  re- 
;urQed,  and  had  no  opportunity  of  answering  them — the  same 
baving  been  served  on  the  Counsel.  The  Counsel  for  defeiiil- 
uit  stated  to  the  Court,  that  he  required  and  insisted  on  i^e 
answers  of*  Jerrenaud,  and  should  obTject  to  the  case  proceed- 
ing, until  they  were  had.  The  Court  'decided  that  the  de- 
fendant was  entitled  to  them,  and  that  it  was  in  the  power  of 
the  Court  to  continue  the  case  to  obtain  the  answers;  and* if 
a  motion  was  made  for  that  purpose,  it  would  be  considered ; 
whereupon,  the  defendant's  Counsel  moved  that  the  case  be 
continued  at  the  instance  of  the  plaintiffs,  and  thoy  be  ordered 
to  file  such  answers ;  which  motion  the  Court  also  oyer-ruled, 
80  far  as  to  charge  the  plaintiffs  with  the  continuance.  The 
defendant's  Counsel  then  moved  to  continue  the  case,  upon 
the  ground  that  said  answers  had  not  been  fildd ;  whereupon^ 
the  Counsel  for  plaintiff  objected,  unless  the  defendant  would 
state,  under  oath,  what  he  expected  to  prove  by  Jerrenaud. 
The  Court  held  and  ruled,  that  the  defendant  being  in  Court, 
should  state,  in  writing,  under  oath,  what  he  expected  to 
prove  by  the  answer  of  Jerrenaud,  and  that  thq  plaintiff 
should  have  the  liberty  of  admitting  it,  if  they  thought  prop^ ir 
to  do  so ;  and  that  in  that  event,  that  he  should  over-rule  the 
motion  for  a  continuance.  The  defendant's  Counsel  declin- 
ing to  do  so,  the  motion  for  a  continuance  was  over-ruled  ^y 
the  Court,  and  the  trial  ordered  to  proceed.  To  all  of  whibh 
decisions  and  rulings  of  the  Court,  in  regard  to  the  auswers^ 
of  Jerrenaud,  and  the  several  motions  made  by  defendant's 
Counsel,  the  defendant's  Counsel  excepted. 

The  defendant's  Counsel  demurred  to  plaintiff's  declara- 
tion; and  for  cause  of  demurrer,  alleged  that  the  plaintiff's 
Suit,  as  shown  by  his  declaration,  was  brought  to  recover  of 
the  defendant,  as 'director  of  the  Planter's  &  Mechanic's  B)Eink 
of  Columbus,  his  debt  against  the  said  bank,  on  the  groui^d 
that  the  bank  had  contracted  liabilities  to  the  amount  of  his 
cWm^  more  than  three  times  the  amount  of  the  capital  stock 
voi^zvm-41 
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of  said  Bank  actually  paid  in,  over  and  above.thc  specie  de- 
posited for  safe-keeping ;  'and  that  the  Statute  incorporating 
said  bank  did  not  authorize  any  such  suit  as  that  instituted 
ty  tfie  plaintiffs.  Also,  that  if  the  Act  of  incorporation  made 
the  directors  liable  at  all,  they  were  jointly,  and  not  sever- 
ally liable,  and  that  the  plaintiffs  could  not  sue  'a  single  di- 
rector. The  Court  over-ruled  the  demurrer  and  objections  of 
defendant's  Counsel,  and  held  the  suit  properly  brought. 

To  which  decision  and  ruling  of  the  Court,  defendant's 
Counsel  excepted. 

Plaintiffs'  Counsel  then  demurred  to  and  moved  to  strike 
the  several  pleas  filed  by  defendant,  and  numbered  4,  5,  6, 7, 
8,  9,  10,  11  and  12;  and  after  hearing  argument,  the  Court 
sustained  the  demurrer  and  ordered  said  pleas  to  be  stricken, 
not  striking  No.  9  for  want  of  affidavit,  but  on  merits,  de- 
fendant offering  to  amend. 

To  which  ruling  and  decision,  the  defendant's  Counsel  also 
excepted. 

These  picas  will  be  found  in  the  former  part  of  the  stato- 
iiient  of  the  facts. 

Plaintiff's  Counsel  then  introduced  Abraham  B.  Baoan 
as  a  witness,  who  testified  that  the  persons  incorporated  by 
the  Act  establishing  the  Planter's  &  Mechanic's  Bank  of  Co- 
lumbus, met  in  Columbus  in  the  Spring  of  1887,  for  the  pur- 
pose of  organizing  the  bank,  and  the  stock  was  all  taken  and 
divided  out  llotwecn  the  corporators ;  that  some  of  them  had 
money  in  bills  of  specie  paying  banks— ^a  few  had  some  spe- 
(rie,  and  others  offered  to  make  good  notes.  A  committee  of 
the  stock liolders  were  appointed  to  take  the  specie,  bills  and 
notes  made  by  the  stockholders,  and  make  an  arrangement 
with  the  Bank  of  Columbus,  for  the  amount  of  specie,  neces- 
sary for  tlic  organization  of  the  said  bank ;  that  said  copamit- 
tee  did  make  an  arrangement  with  the  Bank  of  Columbus-for 
•pecie  certificates,  stating  that  the  stockholders  had  on  de- 
posit in  said  bank,  in  specie,  the  sum  of  tw.o  hundred  i^id 
fifty  thousand  dollars,  and  delivered  and  tiimed  the  same 
over  to  the  stockholder? ;  whereupon,  seven  directors  were 
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cied,  one  of.them  chosen  prcsidcptj  and  a  Mr.  Peck  elected 
ibier. 

PlaintifiTs  Counsel  then  proposed  to  prove  by  the  Avitnesfl, 
it  some  short  time  thereafter,  the  directors  divided  out 
)  stock  so  paid  in,  amongst  the  stockholders  who  had  paid 
B.  The  defendant's  Counsel  inquired  of  the  witness,  if  the 
ectors,  after  the  said  organization,  did  not  keep  a  record 
nfinutes  of  their  acts  as  such,  and  whether  the  action  of 
)  board,  in  relation  to  said  disposition  of  said  stock,  was 
t  recorded  in  said  minutes.  Witness  answered  in  tlie  affiim- 
▼e;  whereupon,  the  plaintiffs'  Counsel  proved,  by  William 
lugherty,  defendant's  Counsel,  that  some  tliree  years  since, 
had  the  minutes  of  the  bank  in  his  possession ;  that  he  de- 
ercd  them  to  Dr.  Flewellen,  on  an  order  from  Judge  Alex- 
der,  the  assignee  of  the  bank,  to  be  used  in  a  law-suit  in 
abama.  W^itness,  a  short  time  thereafter,  inquired  of  Mr. 
mt,  the  Counsel  for  Dr.  Flewcllen,  for  the  minutes,  and  was 
formed  that  they  were  left  at  Col.  Holt's  office — since  which 
ae  'witness  has  not  seen  them,  but  was  informed,  a  short 
ae  since,  that  they  were  in  the  possession  of  a  gentleman 
tbis  tOTvn  ;  wlieroup'^M,  dcfcndnnt's  Counsel  objected  to  the 
tness  testifying  to  said  transaction,  as  there  was  better  ev- 
mce  of  the  facts  sought  to  be  proved,  to-wit :  the  said  min- 
es of  said  bank.  The  Court  over-ruled  the  olgection,  and 
e  defendant's  Counsel  excepted. 

The  witness  testified,  that  some  two  or  three  weeks  af- 
p  said  organization,  the  directors  passed  an  order,  dis- 
anting  or  loaning  out  the  money  so  paid  in,  except  two  per 
nt.  reserved  for  expenses,  ^giving  the  stockholders  the  pref- 
enee,  upon  thqir  making  good  notes,  well  endorsed,  with 
6  understanding  that  the  same  should  be  paid  back  when 
Ued  for.  Under  this  arrangement,  the  stockholders,  gen- 
ally,  made  their  notes,  and  drew  out  the  money  paid  in,  ex- 
pt  the  two  per  cent. ;  and  the  witness  now  only  remembers 
single  instance  where  the  stockholders  did  not  take  the 
oney,  and  the  same  was  given  on  the  note  of  another  per- 
n,  not  a  stockholder.     This  was  done  for  the  reason,  that 
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the  directors  determined  not  to  engage,  at  that  time,  in  bank —  -- 
ing,  on  account  of  the  derangement  in  money  matters.  AboalV^  -t 
that  time,  all  the  banks. in  Georgia,  and  generally  throughoat^k*  t 

.the  United  States,  having  suspended  specie  payment.     ¥?it -^ 

ness  thought  that  this  derangement  wab  not  much  worse  when^cr^ 
the  money  was  discounted  out,  than  when  paid  in,  but  waje—JLLO 
getting  gradually  worse.  Plaintiffs'  Counsel  proposed  torn — ^ 
prove  by  Ragan,  that  defendant  acted  as  a  director  in  ifeST—  . 

Defendant's  Counsel  objected ;  the  Court  over-ruled  the  ob^ 

jection,  and  the  defendant's  Counsel  excepted.     Witness  tcs 

tified,  that  defendant  was  a  director  at  the 'first  organization 
of  the  bank,  but  resigned  before  the  order  was  passed,  loan- 
ing out  the  stock  paid  in,  as  before  stated.     Witnefis  further- 
stated,  that  a  new  set  of  directors,  and  president  and  officers, 
"wbre  elected  in  February,  1838,  at  which  time  the  defendant- 
WAS  elected  a  director^  and  wh'on  'it  was  resolved  to  commence 
banking  business;  and  the  directors  or^dered  the  iasuing  of 
bilk  to  the  amount  of  280  or  SOO.OOO  dollars.     At  this  point, 
defendant's  Counsel  in4uired  of  the  witness,  whether  the  or- 
der and  action  of  the  directors,  in  issuing  said  bills,  was  not 

rOC'?'*^?'!  0*^  th"  mmnfog  of  ^ai'l  b»nk.      WitTiP«<<  ttPSWCcd  in 

the  affirmative;  whereupon,  defendant's  Counsel  moved  to 
ifithdraw  or  suppress  the  said  testimony,  as  there  was  higher 
and  better  evidence  of  the  same. 

The  Court  over-r.uled  the  motion,  and  the  defendant's 
Counsel  excepted. 

Witness  testified,  further,  that  the  directors,  after  said  se- 
cond organization,  and  before  issuing  said  bills,  called  in  50 
per  cent,  on  the  notes  so  given  for  said  stock  so  loaned. 
.Some  fifty  or  sixty  thousand  dollars  were  paid  in,  in  current 
{finds  of  the  State,  the  bills  of  suspended  banks,  except  about 
five  hundred  dollars,  which  was  paid  in  in  specie,  whilst  witness 
remained  in  said  bank,  which  was  until  about  October,  1888, 
giiice  which  time  he  has  had  no  connection  with  said  bank ;  that 
Matthew  Robertson  was  acting  as  cashier  of  said  bank,  in 
September,  1841. 

PlaantifftB'    Counsel  introduced,  as  a  witness,  Thomas  J. 
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lYBRS,  who  testified,  that  he  was  the  book-keeper  in  the 
inter's  and  Mechanic's  Bank,  from  about  1839  to  1842 ; 
it  the  books  shown  him  were  the  teller's  settlement,  the 
ih  book  and  the  book  showing  the  statement  of  the  bank, 
itness  also  proved  that  defendant,  John  Banks,  was  a  director 
thie  time  he  was  In  the  bank,  and  was  president  for  a  while 
1841,  and  thought  he  was  in  September,  1841,  He  woAt  to 
jW  York  to  borrow  money  for  the  bank,  as  much  as  twice, 
ring  the  year  1841.  Witness  proved  that  he  aided  in  fiH- 
5  up  other  bills,  besides  those  stated  in  the  issuing  books,  anft 
It  he  knew  the  teller  to  put  some  of  them  in  circulation, 
d  he  saw  them  in  circulation. 

Plaintiffs'  Counsel  then  offered  in  evidence,  the  first  page 
the  Idler's  book. 

Defendant's  Counsel  objected  to  the  same,  unless,  the  whole 
d!k  should  6e  considered  in  evidence,  to  be  used  by  either 
rty,  and  the  uioio  especially  ^vithout  the  second  page  re- 
Ted  to,  in  the  first ;  the  plaintiffs'  Counsel  stating  that 
Tendants  might  introduce  the  part  or  parts  referred  to,  if 
ly  thought  proper.  The  Court  ov.er-ruled  the  objection, 
d  the  testin)ony  was  admitted,  and  the  defendants  excepted. 
The  plaintiffs'  Counsel  then  offered  in  evidence,  the  single 
lU'dn  each  and  every  teller's  settlement,  from  the  first  to  the 
;.  October,  1841 ;  the  same  being  madAvery  three  or  four 
ya,  showing  the  amount  of  specie  in  the  bank  on  the  day 
)  settlement  or  statement  was  madcj  and  the  entire  settle- 
tnt  of  16th  September,  1841.  The  defendants'  Counsel 
jected  to  the  same  going  in  evidence,  uulesis  the  whole  settle- 
>nt  or  statement  was  offered  or  went  with  it ;  the  plaintiiSs' 
nnacl  stating,  that  they  might  read  the  balance  if  they 
mght  proper.  The  objeption  was  over-ruled,  and  the  evi- 
ace,  as  offered,  admitted ;  to  which  ruling,  defendiiTit's 
•Unsel  excepted. 

Plaintiffs'  Counsel  then  offered  and  read  in  evidence,  the 
rtificates  of  deposit  mentioned  in  plaintiffs'  declaration,  and 
ft'Certificate  of  .protest  ^y  the  notary,  Kellogg,  and  his  de* 
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positions,  pr.o\dng  that  he  presented  the  certificates  at  the 
counter  of  t)ie  bank  on  15th  Jane,  1842,  and  demanded  pay- 
ment, which  was  refused. 

plaintiffs'  Counsel  also  offered  so  much  of  the  cash  book 
of  the  Planter's  &  Mechanic's  Bank,  as  showed  any  transact 
tion  of  Daniel  McDougald  with  said  bank,  from  the  1st  of 
September,  1841,  to  21st  October  of  the  s4mc  year,  inclusive. 

Plaintiffs'  Counsel  then  offered  in  evidence,  that  part  of 
the  books  showing  tlje  state  of  the  bank  on  the  17th',  20th, 
28d,  27th  September  and  1st.  October,  1,841. 

Plaintiffs'  Counsel  having  closed'  his  case,  defendants' 
Counsel  submitted  a  motion  to  non-suit  the  plaintiffs,  on  the 
ground  that  they  had  failed  to  prove«any  demand  on  the  bank 
for  payment,  or  an  offer  to  return  the  same  by  the  plaintiffs 
before  the  commencement  of  the  suit  or  afterwards,  and  that 
the  proof  showed  that  the  demand  that  was  mad^,  was  by  one 
who  was  not  the  holder  of  the  certificates,  and  who  had  no 
'right  to  demand  or  receive  payment  The  Court  over-ruled 
the  motion  and  the  defendant's  Counsel  excepted. 

Defendant  then  introduced  Matthew  Robertson  as  a  wit- 
ness, who  testified,  that  in  the  Spring  and  Summer  of  1841, 
the  bank  wa3  hard  pressed  for  funds  to  get  along  with  its 
business,  and  it  was  suggested  and  recommended  by  its  then 
president,  who  was  Daniel  McDougald,  that  there  should  be 
issued  some  certi^ates  of  deposit,  and  which  should  be  sent 
to  New  York  to  an  agent,  to  be  sold  in  that  market  to  raise 
money  for  the  bank,  as  northern  exchange  was  at  a  high 
rate ;  that  southern  funds  were  at  a  discount ;  and  that  wit- 
nef»  issued  a  few,  and  they  were  sent  on  for  that  purpose. 
After  tliat  time,  McDougald  resigned  the  presidency,  and  the 
defendant  was  elected,  and  the  bank  still  being  in  great  want 
of  money,  the  defendant  left  Columbus  for  New  York  for  the 
purpose  of  raising  money  on  his  individual  credit,  and  that 
of  his  associate  directors,  to  sustain  the  bank,  about  the  1st 
September,  1841,  and  returned  about  the  first  October  there- 
after. Whilst  the  defendant  was  in  New  York,  and  witness 
Ibinks  about  the  date  of  said  certificates,  th^  bank  was  Yerf 
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fmch  pressed  for  money ;  which  fact,  \f itness  communicated 
to  McDoug:ild,  who  professed  to  be  friendly  to  the  bank,  irho 
itiimediately  suggested  to  witness,  to  issue  more  certificates  of 
deposit,  and  send  them  to  New  York,  stating  that  all  the 
banks  had  been  driven  to,  and  were  engaged  in  that  business, 
and  stated  tp  witness  that  he  was  going  to  New  York  himself, 
and  if  he  would  issue  them  he  (McDougalfl)  would  take  them 
•on  and  aid  all  he  could  the  defendant,  who  was  then  in  New 
York,  and  tlie  agent  of  tho  bank,  Mr.  Qark,  in  raising  money 
on  them. 

That  witness  did  adopt  the  suggestion,  and  issued  a  num- 
ber of  said  certificates  and  handed  them  to  McDougald,  to  be 
earned  to  New  York  for  the  purpose,  and  as  before  stated, 
and  that  he,  the  witness,  is  not  positive,  but  thinks  that  the 
certificates  sued  on  in  this  case,  and  shown  to  witness,  are  a  por- 
tion of  the  batch  of  certificates  issued  and  placed  in  the  hands 
of  McDougald,  as  before  stated ;  that  if  they  are  a  portion  of 
ibat  batch,  no  money  was  ever  deposited  in  said  bank  for 
them ;  that  the  bank  never  received  the  smallest  considera- 
tion for  them,  and  that  they  were  issued  as  before  stated ; 
nor  did  the  bank  ever  receive  anything  from  them  in  the  Way 
of  proceeds  or  otherwise,  from  that  time  up  to  the  time  it 
olosed  doors  and  failed. 

Mr.  Robertson  cross-examined :  StateiJ'that  he  could  not 
state  positively  that  the  certificates  sued  on,  were  those  deliver- 
ed to  McDougald,  as  before  stated,  but  he  thought  they  were, 
and  the  only  reasons  he  supposed  they  were,  was  that  they 
bear  date  about  the  time  that  the  transaction  occurred,  and 
they  were  for  odd  sums,  which  those  certificates  were  issued 
for ;  and  that  in  testifying  that  they  were  a  part  of  those  cer- 
tificates so  delivered  to  McDougald,  he  spoke  more  from  his 
recollection  and  impressions  when  those  certificates  were  first 
Bhomi  him,  (which  was  several  years  since,)  than  from  his  re- 
collection at  this  time ;  and  when  he  first  saw  them,  he  thought 
they  were  a  portion  of  those  certificates.  Witness  fulrther 
Bt^ited,  that  in  nuking  up  the  accounts  of  the  bank,  that  they 
were  ntiet  forced^  and  that  on  examining  the  cash  book  and 
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finding  tl^e  certificates  of  deposit  sued  on  charged,  and  tke 
account  balauceil,  it^wbuld  seem  that  the  money  was  deposit- 
ed for  wliieli  they  were  given,  and.  would  be  so  unless  the 
money  was  there  or  something  to  represent  it ;  that  it  was 
their  custom,  in  transactions  of  this  character,  and  such  as 
was  not  completed,  and  were  to  stand  but  a, short  time,  to  make 
what  they  called*^^  cash  memorandums,*'  which  stood  in  the 
accounts  of  the  bank  in  the  place  of  cash,  and  referred  to  tl|.e 
item,  cash  memoranda,  in  the  state  of  the  ba^k,  Sept.  16tK 
1841.     On  being  further  cross-examined,  and  asked  if  he  had 
not  sworn,  on  a  former  occasion,  that  the  bank  had  received 
consideration  for  those  certificates,  witness  answered  that  he 
did  not  remember ;  and  on  being  asked  if  it  was  shown  that 
he  had  so  sworn,  which  would  he  say  was  right  or  correct, 
what  he  swore  then  or  now  ?   Witn^Bs  stated  that  he  should 
sooner  rely  on  what .  ho  then  testified  to,  as  the  matter  was 
then  fresh  in  his  mind  ;  and  on  being  shown  his  s^swers  to  a 
former  set  of  interrogatories,  and  being  asked  what  he  now 
thought  in  regard  to  said  certificates,  witness  stated  that  he 
thought  he  was  now  mistaken  in  saying  that  the  certificates 
sued  on,  were  of  those  delivered  to  McDougald,  as  testified 
to  on  direct  examination. 

Witness'  attention  was  then  directed  to  the  entry  on  cash 
book,  of  certain  bills  of  exchange  drawn  by  McDougald  on 
Cottinett,  on  llfti  October,  1841,  and  testified  that  they  were 
drawn  and  used  to  raise  money  on  for  the  bank,  but  they  had  n(y 
connection  whatever  with  the  certificates  sued  on,  and  was  an 
entirely  distinct  transaction. 

Mr.  Robertson,  re-examined  by  defendant's  Counael: 
Stated  that  his  recollection  was  distinct  as  to  issuing  a  batch 
of  certificates  and  delivering  the  same  to  McDougald,  as  tes- 
tified to,  but  his  difficulty  was,  whether  the  certificates  sued 
on  were  some  of  them ;  and  being  again  shown  his  answers  to 
said  former  interrogatories,  he  was  requested  to  examine 
closely,  both  the  interrogatories  and  answers,  and  to  state 
wliether  there  was  anything  in  them  to  change  the  imprts- 
aiona  which  ha  had  when  he  firat  aaw  aaid-oertificates^  as  W 
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Ubir  being  a  part  of  those  delivered  to  McDeugald,  as  testis* 
i^d  to  ou. direct  exumiiuitioii,  aud  after  re-examining  said 
nterrogatories  aod  answers,  witncj^s  stated  t)iat  he  did  not  e^ 
j&y  thing  lo.change  his  first  impressions ;  that  they  were  a  part 
f  the  certificates  delivered  to  McDougjiId, 

Defendant's  Counsel  then  ofiered  and  read  in  evidence^.tl^e- 
leppsitions  of  Francis  Cottinett,  in  which  be  testified  that 
he  certificates  sued  on  once  .belonged  to  him,  and  were  trans- 
•zped  to  him  by  Daniel  McDougald.  They'were  then  inders- 
^•ia  blank,  ^^D.  McDougald  by  J.  Peabody;"  thinks  he 
'eceived  them  about  loth  fiept.  1841.  He  sent  them  in  Feb* 
I842,.tp  H.  D.  Darden,  to  be  invested  in  cotton;  he  failed  so  to 
DT^st  them,  ai^d  they  were  jeturjiied  to  him ;  l\e  was  tl^ie  ownw 
if  4hem  iy  June,  1842,  and  sent  them  to  his  lawyer  in  Column 
>m;  he*  paid  MeDougoJd  for  Ufo  certificates,  by  honoring  hia 
Alecks ;  it  was  a  transaction  on  Joint  oxscQunt  with  McDon-* 

Shh  Court  charged 'the  Jury,  amongst  other  things,  as  fol- 
fWB;  That  if  they  believed,  from  the  evidence,  that  tha 
Planter's  k  Mecha:uc*s  Bank  made  the  certificates  of  depa* 
at  sued  on,  and  that  Barden,  the  plaintiff^  was  the  ewnar 
if  .them,  ami  that  the  bank,  at  the  time  of  issuing  said  cerlifi- 
iates,  a\Ted  more  thm^  three  times  the  amount  of  its  capital 
itock  actually  paid  in  in  4pecie>  over  aud  above  the  flonount  of 
^cie  in  its  vaults  for  safe-keeping;' that. such  excess  waa 
iqtial  to  or  exceede4  the  amount  of  sfiid  certificates,,  and  thai 
fohn  Banks,  the  defendant,  was  a  director  of  said  bank  at  tb# 
une  of  such  indebtedness ;  that  then,  the  .phiintifis '  case  was 
Qade  out. 

He  further  charged  the  Jury,  that  if  they  believe,  that  on 
he  organization  of  the  Jbank,  in  February,  1838,  when  it' 
lommenced  issuing  bills,  and  Until  October.of  that  year,  only. 
he  sum  of  eight  hundred  or  one  thousand  dollars,  or  what* 
iver  sum  it  was,- had  be^i  paid  in  specie,  that  the  la.w  pre<» 
«med  that  no  more  was  paid  in  after  that  time^  and  if  thep^ 
lad  been,  it  was  incumbent  on  defendant  to  prove  it,  it  being. 
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ttfr  opinion  of  the  Court,  thaly  by  the  charter  of  said'bank,  ife 
capital  st^ck  was  to  have  been  paid  in  specie  j  and.  unless  9/> 
paid,  it  was  not  to  be  considered  as  any*  payment  at  all. 

The  Court  also  charged  the  Jupy,  that  if  they  believe  thit 
the  certificates  were  placed  in  the  hands  of  McDougald,  for 
the  purpose  of  raising! money  on  them,  the  law  presumes  that 
ho  did  so :  and  if  Cottiiiett  took  them  of  McDougald,  the  law. 
presumes  that  he  took  the^n  fairly,  and  thatjie  paid  value  for 
them ;  and  tl^t  the  law  presumed,  and  the  Jury  w'ere  boind 
to  presume,  that  Cottinett  took  the  tjertificates  before  they 
were  dishonored,  until  the  contrary  .appeared.  •  • 

.  The  Court  also  charged  the  Jury,  that  if  they  believed  tha* 
Blirden  took  the  certificates  of  Gottinett  after  they  were  dis- 
honored ;  yat,  if  they  believed  tha,t  Cottinett  took  t^qpa  before 
tfeey  wCre  dishonored,  that  the  defence  relied  on  couldnotbe 
sc*'  up  against  Dar.den,  unless  4hcy  beKeved  that  Cottinett 
took  them  v.'ith  knowledge,  that  McDougald  misapplied  thim. 

The  Corurt  also  charged  the  Jury,  that*if  they  believe,'fr<)m 
the  testimony,  that  McDougald  and  Cottipett  purcllased  ih^ 
c«?rtificatea  in  partnership,  tho  law  ^tesume?  they  paid,  valoe 
for  thenj,  and  came  hy  themi  fairly. 

The  Court  charged' the  Jury,  that  if  they  should  believe,^ 
froiii  the  testimony,  that  the  certificate^  were  placed  in  the 
hands  of  McDougald  .to  raise  money  for  the  bank,  and  that 
he  transferred  thomf  to  *  Cottinett,  and  that  *Cottrnett  after- 
Walrds  drew  bills  of  exchange  and  .paid  the  bank  for  them, 
they  were  entitled  to  hold  them. 

'.  ^he  Court  further  charged  the  Jury,  if  they  should  believe, 
from  the  evidence,  that  the  certificates  were  issued  by  the- 
cashier,  at  the  instance  of  the  president,  for  the  purpose  of 
borrowing  or  raising  money,  they  were  good  against  the  bank, 
and  constituted  a  dobt,  although  no  money  was  deposited,  provi- 
ded that  was  not  known  to  Cottinett  when  he  took  them.  An'd 
if«o,  he  was' not  affect ed  by  it,  and  the  bank  was  bound  to 
pay  thom.  To  all  of  wliidi  charges,  as  given,  defendant's 
(Jouneel  excepted- 

•Defendant's  Counsel  requested  the  Court  to  ehd^rge  the- 
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Jmy,  that  in  the  first  organization  of  the  Planter's  &  Me* 
^hanic's  Bank,  it  was  not  necessary  that  each  and  every 
jtookholder  or  subscriher  should  have  in  his  jmsscssion,  and 
by  his  own  hands  pay,  twenty-five  per  cent,  of  the  auK)Urtt  of 
stock  subscribed ;  but  if  the  Jury  i^hould  believe,  from  the 
testimony,  that  the  stockholders,  bona  fide,  ha<l  iiuiividuallj 
or  collectively^  in  the  Bank  of  Culamhus  and  the  In.suranco 
Bank,  in  specie,  twenfy-five  per  cent,  of  the  capital  stock 
held  by  them,  and  placed,  in  good  faith,  that  spccio  under 
thp  control  of  the  stockholders,  or  a  committee  of  the  stock- 
holders, or  other  person  authorized  to  receive  it,  that  such 
payment  would  be  a  compliance  with  the  charter.  Wluch 
charge  the  Court  refused  to  give  in  the  language  requested^ 
buj  charged  the  Jury,  that  the  charter  ret^uired  the  twenty- 
five  per  cent,  of  capital  stock  to  be  actually  and  bo7ia  fi^e 
paid  in,  before  the  bank«Qould  da  any  business ;  or  it  Khoulil 
have  that  jimount  on  hand ;  .and  although  it  was  »•  paid  in, 
if  jt  was  afterwards  distributed  out  amongst  the  stockh6lder&, 
or  otherwise  put  out,  and  at  the  time  the  bills  were  issuad, 
the  bank  did  not  have  this  specie,  and  in  place  of  it,  com- 
menced business  on  notes  given  for  it,  the  "Baihe  was  not  a 
compliance  with  the  clrarter. 

J)efendant's  Counsel  also  requested* the  Court  to  charge  t^io 
Jury,  that  it  was  not»  necessary,  under  the  charj;er,  that  thi 
bank  should  always  keep^and  hare  on  hand  an  amouiitof  specie 
equal  to  one  third  of  the  debts  and  liabilities  of  the  b:mk. 
Which  charge  the  Court  did  give ;  and  furtbor  charged,  that 
the  charter  of  the  bank  required  the  stockholders  to  pay  in 
?250.000  of  the  capital  stock  in  specie,  before  commencing 
business.  If  this  was  done,  the  charter  was  comjilied  wibh; 
aad  if  the  debts  of  the  batik  did  not  exceed  three  times  trial 
amount,  there  wa^  no  excess. 

Defendants'  Counsel  also  requested  the  Court  to  eharg5 
the  Jury,  that  if  they  believe,  from  the  testimony,  that  Darden 
obtained  the  certificates  ^of  deposit  after  they*  were  dishonor* 
ed,  that  the  defendant  could  make  the  same  defence  that  he 
could  make  if  the  s}iits  bad  been  iastituted  by  McDougald; 
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this  charge  the  Court  refused  to  ^ve,  and  charged  the  Jnr^^r, 
that  if  they  should  believe,  from  the  evidence,  that  Cottine^ltt 
Wok  the  certificates  innocently  and  before  they  were  dishon — i- 
ored,  amd  Darden  afterwards  abtained  them  from    him   aftd^r 
dishonored,  yet  Darden  could  hold  them  from  the  defenc^se 
4iat  might  be  set  up  against  McDougald. 
"  Defendants*  Counsel  also  requested  the  Cburt  to  char^^e 
ihe  Jury  that  one  partner  will  be  cfTectcd  by  tie  fraud  c — if 
another  in  their  partn^ship  dealings ;  and  if  the  Jury  beliew^e 
that  if  the  said  certificates  were  given  to  McDougald  to  rai^  <? 
nictaey  for  the  bank, *and  improperly  put  into  circulation.Ujjr 
McDougald,   and  that  Cottinett  Was  in  co-partnership  wit  Ii 
McDougald  in  the  use  made  of  the  certificates  and  their  mis- 
application, that  he  would  hold  them  just  as  McDougald  did, 
and  that  the  same  deiTenoe  might  be  urged  against  him   thi^t 
tould  be  against  McDougald;  wKi<Si  charge  the  Court  gar 43 
and  qualified  by  further  charging,  that  if  the  Jury  behc^'^ 
Aat  McDougdld  and'  Cottinett  paid  the  bank  for  said  certifi-^ 
jeates,  they  were  entitled  to  them. 

Counsel  for  defendant  also  req^uested  the  Court  to  charge^ 
the  Jury,  that  if  they  believed,  from,  the  evidence,  that  thc^ 
certificates  were  placed  in  the.  hands   of  SIcDougald  for  tjic^ 
purpose  of  raising  money  on  them  fbr  tlje  bank^  and  he  mis-^ 
applied  them  by  converting  tl^em  to  his  own  use,  and  thus  im^ 
properly  put  them  in  circulation,  t}iat  it  was  neces3ary  thal^ 
Darden  should  provcj  that  he  paid  value  received  for  thent 
before  he  could  recover ;  which  charge  the  Court  refused  to 
give. 

The  Court  was  also  rqquested  to  charge  the  Jury,  that  if 
they  should  believe  that  the  certifieates  were  passed  by 
McDougald  to  Cottinett,  in  payment  of  a  pre-existing  debt, 
ifter  having*  been  delivered  to  him  for  the  purpose  of  rais- 
ing money  for  the  bank,  and  thus  put  into  circulation,  im- 
proporply,  plaintiff's  could  not  recover  on  said  certificates  until 
he  should  prove  that  Cottinett  paid  value  for  them ;  and  that 
if  they  believed  that  Darden  obtained  them  of  Oottioett  afl^ 
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^honored,  he  could  not,  without  such  proof;  which' charge 
the  Court  refused  to  give. 

To  all  of  which  changes  and  refusals  to  charge,  as  requested, 
the  defendant's  Counsel  excepted. 

Upon  these  several  exceptions  error  has  been  assigned. 

W.  DouGUERTY  &  Hi  IIoLT,  for  plainliffs  in  error. 
Jas.  Johnson  &  Mopkp,  for  defcncknt  in  error, 
Bi/  the  Court. — Lu-MPKIN,  J.  delivering  the  opinion. 

[1.]  The  only  error,  it  seems  to  uSj  that  was  committed  by 
the  Court,  rolative  to  the  continuance  of  the  cause,  was  the 
construction  put  upon  the  Act  of  1853-'4.  The  Court  held 
that  the  defendant  should  state,  in  writing,  tinder  oath,  what  ho 
-Expected  to  prove  by  the'absent  witness,  before  the  plaintiff 
could  be  called  upon  to  admit  the  truth  of  .the  facts  expected 
to  be  estafbliAe/l. 

The  Act  reads  thus :  ♦'  No  continuance  shall  be  allowed  in 
mj  case,  in  any  of  the  Courts  of  this  State,  on  account  of 
iibsent  witnesses,  or  for  the  .purpose  of  procuring  testunony, 
i^hen  the  opposite  party  is  willing  to  admit,  and  does  not 
<^ontest  the  truth  of  t)ie  facts  expected  to  be  proved ;  and  it 
shall  be  the  duty  of  the  Court  in  which  the  case  is  tried,  to 
order  the  proof  so  expected  to  be  made,  to  be  reduced  to  wri- 
ting."    {Pamphlet  Act 9y  p,  52.) 

The  words  of  this  Act  are  too  plain  to  need  interpretation. 
All  that  it  requires  of  tlve  party  is,  that  he  reduce  his  state- 
ment to  writing.  To  rule,  therefore,  that  in  addition  to  that, 
he  shall  swear  to  it,  is  to  add  to  the  Statute.  And  the  omis- 
sion thus  supplied  by  the  Court,  was  not  accidental ;  there 
was  a  good  reason  for  it*  By  the  rules  of  practice,  when, 
on  application  for  a  continuance,  the  party  made  an  affidavit 
•of  the  facts  which  he  expected  to  prove  by  the  absent  wit- 
ness, the  opposite  party  was  not  allowed  to  force  a  trial,  by 
admitting  the  facts  stated  in  such  affidavit.  {S6th  Common 
JLaw  Rule,  2  Kelhj,  47^3.) 

•Why  not.  allow  a  Jfial  to-'be  forced,  by  admitting  the  facts 
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Bwora  to?     The  reason  WiOS,  because  the  applicant  would  bcE:^^ 
tempted  to  commit  perjury,  by  making  oath  that  he  expectecM    ^1 

ta  prove  more  than  he  really  could ;  and  thus  obtain  a  con 

tinuance  or  force  his  adversary,  by  making  an  undue  admis 
sioHy  to  give  him  an  unconscientious  advautage.     The  Statute^^^ 
"was  passed  to  changg  this  rule ;  and  the  Legislature  having^^g 
in  mind  the  old  practice,  and  the  policy  upon  which  it  was-^^ 

predicated,  determined  to  obviate  tlie- mischiefs  of  delay  which 

it  occasioned,  and  at  the  same  time,  not  to  hold  out  to  the 
applicant  any  temptation  to  forswear  himself.  Hence,  it  in- 
tentionally dispenses  with  an  affidavit,  and  requires  only  that 
the  statement,  as  to  what  the  party  expects  to  prove,  be  re- 
duced to  writing.  And  upon  this  point  we  reverse  the  judg- 
ment of  the  Circuit  Court.' 

[2.]  Was  the  Court  right  in  over-ruling  the  demurrer  of 
defendants  Counsel,  to  plaintiffs' writ? 

The  objections  to  the  declaration  were  two^fold-^lst.  Be- 
cause the  liability  of  the  directors  cxeated  by  the  4th  rule  of 
the  charter  of  the  bank,  was  penal,  and  not  remedial;  and 
2dly,  That  this  liability  was  joint  and  not  several ;  and  that 
consequently,  all  of  the  directors  ougjit  to  have  been  included 
in  the  suit,  or  a  satisfactory  reason  assigned  for  the  omission; 
aathat  the  parties  left  out  were  beyond  the  jurisdiction  of  the 
Court,  &c. 

As  to  the  first  ground  of  deniurKcr,  that  the  suit  should  have 
been  for  the  excess,  and  that  this  provision  of  the  Statute 
was  penal ;  and  that  any  creditojp  of  the  corporation,  even  for 
five  dollars,  was  entitled  to  recover  the  whole  amount  of  ex- 
cess, leaving  the  rest  remediless,  as  to  this  particular  securi- 
ty, we  cannot,  for  a  moment,  yield  our  assent  to  such,  a  con- 
struction. And  we  consider  the  case  of  Neal  against  Moul- 
trie et  at  (12  Ga.  Rep.  104,)  a  full -adjudication  of  the  point 
to  the  contrary. 

The  Legislature  were  anxious  to  protect  the  community 
against  the  evils  of  over-banking,  and  an  irredeemable  cur- 
rency. And  to  effect  that  object,  they  restricted  the  issue  of 
bills  to  three,  times  the  amount  of  §pecie  actuidljr  paid-in;. 
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ihat  being  considered,  from  experience,  the  proper  relation 
rhich  paper  should  bear  to  specie — the  basis*  of  all  legitimate 
tanking.  •  In  the  next  place,  not  only  the  corporation,  itself, 
i4us  boQiid,  but  the  directors  were  made  liiible  in  their  indi- 
idual  and  private  capacities,  to*  any  creditor,  for  transcoMt- 
ig  this  ratio,  of  three  to  one.  And  in  the  last  pliace,  they 
Uowed  tl^c  bill-holdor,  in  common  with  every  other  creditor, 
>  resort,  not  only  to  the  corporation  and  to  this  recourse  against 
!»•  directors,  but  they'  gave  him,  in  favor  of  the  circulating 
ledium,  over  every  other  class  of  creditors,  the  additional 
ight,  to  hold  the  persons  and  property  of  the  stockholdenr 
ledged  and  bound  for  the  ultimate  redemption  of  the  bills  of 
ic  bank. 

Tliis  construction,  and  none  other,  will  carry  out  the  me&n- 
ig  and  policy  of  the  law.  If  support  Vere  wanting  to  sus- 
UB  the  provions  decision  of  this  Court  upon  this  point,  the 
rgament  of  Mr.  Moses,  who  never  fails  to  lighten  by  en- 
ghtening  the  labors'of  this  Court,  i»  nothing  short  of  demon- 
nation. 

The  second  ground  of  demurrer,  is  as  to  the  non-joinder  of 
ie  co-directors.  This  suit  is  brought  upon  two  certificates 
f  deplosit  made  by  the  bank,  of  which  the  defendant  was  a 
irector,  and  while  he  was  a  director ;  and  they  constitute  a 
art  of  an  excess  created  by  the  administration  of  •the  board 
F  trhich  he  was  a  member,  and  for  which  he  was  personally 
able.  These  certificates  were  issued  by  the  caBhier,  Mat- 
lew  Robertson,  and  regularly  entered  on  the  books  of  the 
ank ;  the  director  sued  bein/:^  absenf,  at  the  time,  at  the 
ity  of  New  York,  attending  to  the  business  of  ihe  bank. 

•Did  the  charter  mean  to  give  a  separate  action  against  any 
le  of  the  directors  ;  and  is  that  according  to  its  spirit  and 
itent? 

The  4th  part  of  the  Cth  section  of  the  charter  under  which 
lis  action  was  brought,  is  in  these  words : 

**  The  total  amount  of  debts  which  the  said  corporation' 
lall  at  any  time  owe,  whether  by  bond>  bill,  note  or  other 
rtnrity,  shall  not  exceed  three*  thaes  the  ftmoimt  of  iihdr 
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Ofljpital  stock  actually  paid  in,  over  and  above  the  amoont  of 
specie  actually  deposited  in  the  vaults  for  {^afe-keoping.  lu 
case  of  excess,  the  directors  under  \vho8e  administration  it- 
abaU  happen,  shall  be  liable  for  the  same,  in  their  private  and 
iBCtividual  capacities,  and  may  be  sued  jfor  the  same  in  any 
Court  of  record  in  the  United  States,  by  any  creditor  K)f  the 
corporation,  any  condition,  covenant  or  agre6inent  to  the  con- 
trary, notwithstanding ;  but  it  shall  not  be  so  construed  as  to 
exempt  the  said  corporation,  or  the  lands,  tenements,  goodb 
fmd  chlittles  of  the  same  from  being  liable  for  and  cbargear 
Me.  with  the  said  excess."     {Prince^  127,) 

In,  the  first  place,  we  say,  that  the  language  of 'the  Statute 
is  in  the  plural — "the  directors'*  shall  be  liable,  &c.  It  ifi 
said  that  this  is  not  to  determine  that  the  action  shall  be 
jeint,  but  that  it  designates  a  class  that  shall  be  liable  for  the 
excess ;  as  it  speaks  of  the  stockholders  as  a  class  who  shall 
be  liable  for  'the  bills.  Btit  the  analogy  fails  in  this :  the 
stefckholders  are  jointly  liablo  in-£qili%y,  and  would[  be  at 
Law,  but  for  the  fact  that  different  judgments  would  be  re- 
covered'  against  each,  in  proportion  to  his  stock.  And  for 
tliis  cause,  only  a  joint  action,  at  Law,  cannot  be  brought 
against  the  stockholders.  The  words  of  the  Act  wouhl  justi- 
fy, and  seem  to  require  it,  but  the  remedy  is  impracticable^ 
for*th6  reason  just  given.  But  no  such  difficulty  lies  in  thfe 
way  of  a  joint  suit  against  the  directors.  The  same  verdict 
ailll  judgment  would  be  rendered  against  all  the  defendants. 

But  it  is  said,  that  the  directors  are  not  made  liable,  ia 
their  private  capacity^  but  in  their  private  and  individual  ca- 
pacities. And  it  is  asked,  why  is  the  word  individual  super- 
added, if  not  to  show  separate — single ;  and  why  is  capacities 
used  instead  bf  capacity^  but  to  show  that  the  Legislature  had 
in  its  mind  the  separate  capacity  of  each  director  ? 

I  am  never  satisfied,  when  the  rigiits  of  persons  are  made 
to  depend  upon  this  sort  of  verbal  nicety  and  critical  dissec- 
tion'of  a  Statute.  The  Acts  of  our  General  Assembljl' are 
frequently  drawn  by  laymen  instead  of  lawyers ;  and*toap^ 
piy  the  legal  acumen  o{  JDwarris  and  tSaunder$  to  Ui^*iii- 
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i4fpretatioiiy  ht  a  very  uncertain  method  of  arriving  at  ihfiir 
THe^meaning.  It  ^vas  simply  intended  to  annex  a  persoidal 
iability  to  the  official  delinquency  of  the  directors. 

In  the  parallel  provisioa,  in  the  Commercial  Bank  of  Macon 
ad  a  dozen  others,  the  Legislature  declare  that  the  directors 
hfdl  be  liable  in  their  ^'  individual,  natural  and  private  ci^- 
lacities,''  thus  supperadding  the  term  natural  tp  the  phrasje 
8  it  stands  in  the  Planter's  k  Mechanic's  Bank  charter-;  stilly 
hey  did  not  spppose  that,  all  these  words,  together,  gave  tbe 
ig^t  to  sue  ally  one  of  the  directors  separately ;  for  it  is 
dded,  in -every  one  of  these  charters,  ^^and  an  action  of  de))t 
saj,  in  suoh  case,  be  brouglit  against  them  or  any  of  theno^ 
bcir  />r  amy  of  their*  heirs,  executors  and  administrators." 
See  Prince,  TUU  Banks.)  * 

For.  the  official  misconduct  of  the  board  of  this  bank,  in 
creating  an  exocjps,^  there  is  no  escape — neither  absence  nor. 
lissent  fi^xa  the  prooeedings ;  and  it  is  a  remarkable  &c), 
00  iQEch  so  to  be  fortuitous,  that  ,every  charter  which  I  have 
iXiuocuned,  from  that  of  the  Bank  of  Augusta  in  1810,  to  the 
Planter's  k  Mechanic's  in  1836,  whenever  this  personal  Ija- 
kility  clause,  as  to  the  directors,  has  been  introduced^  and  a 
reparole  mil  is  given,  there  is  a  way  of  escape  provided  for 
«cb  as  did  not  participate  in  the  tortious  act.  This  coinei- 
lenc^e,  I  repeat,  is  not  accidental.  Indeed,  the  reason  is  mani- 
^.  Here  are  seven  directors,  one  of  whom  was  absent  ft:x)m 
lie  State  when  the  illegal  act  was  committody  and  another 
Ussented  and  entered  his  protest  upon  the  minutes,  lea»ving 
ive  o^ly  liable  to  the  creditors.  But  for  the  prmision  that 
wy  of  the  directors  might  be  sued,  the  action  must  have  betm 
oint.  The  creditor  would  bo  compelled  to  include,  in  his 
rritr  two  defendaAts  who  were  not  in  default,  and  who  must 
)6- acquitted  upon  the  proof  at  the  trial.  What,  then,  would 
lave  becoBAO  of  the  suit,  which  could  only  be  joint,  when  twx> 
>f  the  defendants  were  disdiarged  ?  Under  the  law  as  it 
itood  A  the  data  of  these  charters,  or  at  any  rate,  as  admip- 
stered'by.  tiie  CourtSi  the  Aetio9.  would  have  abated.  Who 
TOkjHrni-43  .  -         .  «       . 
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does  nbt  secf  the  propriety,   therefore,  t)f  aUonring 
actions  against  one  or  more  of  the  directors  under  such  fit- 

'  cunistances  ?     '  '  !  ' 

But  no  yfay  of  escape  is  afforded  for  any  director,  mider 
any  pica  of*  pretence  whatever,  under  Ae  Planter's  k  Me- 
chanic's Bank  charter.  The  director  may  have  been  a  thott- 
sand  miles  off  in  the  service  of  the  institution,. as  Banks  wy; 
stiU,  if  an  excess  of  indebtedness  be  c^ntradiedy  that  exdue 
\Kl\  not  avail  him.  Tie  may  have  been  preseat,  laboring  to 
prevent  the  very  abuse  by  his  colleagues  for  which  he  is'Said, 
and  wlren  the  measure  was  cluried  over  his  headj  and  in  de- 
spite of  his  opposition,  he  may  HQt  only  baVe  reeoided  his 
vote  in  the  negative,  but  entered  hieT  fioTieiBn  tKssent  Bpon 
the  miudtes  of  the  board.'  The  law  Vill  take  no  ez^nise.  He 
'was  one  of  the  board  of  directors,  under  whose  administn- 

•  tion  the  charter  was  violated-^that  fixea  life  liability. '  He 
bond  demands. the  pound  of  flesh,  and  it  mn^  be  pakL  *  ' 
'    t  ask,  undef  sucfh  a  charter,  is  it  not'iiiete  tthd  proper  bit 
aU  the  directors  to  bo  joined,   seeing  that  all  «re  respoBsl- 
Wc  and  no  way  of  escape  is  provided  for  «iiy?* 

Counsel  contend  earnestly  for  their  t^^onstmction,  and  in- 
sist, that  in  the  present  case  it  works  w^dll  ;'that  here  the  de- 
fendant was  not  only  a  director,  but  president  of  the  baA; 
and  consequently,  the  manager  of  its  business — ^the  exectftiTe 
heid  oF  the  concern ;  that  he  was  in  New  York  for  the  p«^ 
pttoe  of  raidiifg  means  outside  of  the  capital,  on  whidh  to  ex- 
tend the  issues  of  the  bank;  when  he  knew  that  suck  issues 
were  illegal,  and  made  himself  land  his  co-directors  pcfiisontl- 
ly  liable. 

Suppose  this  wer6' true,  and  thai;  this  bloody  le^l  phMre 
is  not  over-colored  nor  the  testimony  misapprehended,  and 
that,  in  this  instance,  the  justice,  widdeiti  and  ftirarigbt  of 
the  Legislature,  would  be  amply  vindicated,  by  BO'constming 
the  chatter  as  to  enable  ^'the^  defrau'ded  (Creditor  to  select 
from  an  innocent  board' of  dbectors,  who  ails  ult  ^dLlly  lia- 
ble, the  great  architect  of  the  inr^ng  i^nd  ruin  that  has  been 
thus  boldly' and  recklessly  perpetrated  on  the  •oomniiiBity." 
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iTerj  medal  basdts  yeversc.  Instead  of  selecting  this  par- 
icular  defendant,  steeped  in  guilty  as  Counsel  imagine  and 
epresent  Irim  to  be,  this  same  construction,  it  will  be  obscrv- 
dy*woiild  have  entitled  this  plaintiff  to  h^iye  passed  him  by 
(Dtirely,  notwithstanding  he  had  ^^  fattened  on  the  fruits  of 
h^evil  he  had  scattered  abroad,*'  and  have  enforced  his  de- 
Oiftnd  against  any  other  innocent  member' of- the  board  of  di- 
'actors^  What,  then,  would  have  been  tliought  of  the  "  jus- 
iee,  vrisdom  and  foresight''  of  the  Legislature  in  passing  such 
klaw? 

Again,  it  is  asked,  shall  the  rules  of  construction  and  the 
awB  of  pleading,  bo  strained  to  shield  this  trustee  of  the 
(tockholders  and  of  the  public,  that  tho  plaintiff  may  lose  his 
lebt  entirely,  and  the  bill-holders  be  turnetl  fioia  the  direc- 
<n  to  innocent  stockholders,  who  confided  to  the  direction, 
{eneraUy,  but  particularly  to  this  defendant,  the  president 
)i  duB  bank,  the  due  administration  of  their  affairs  ? 

Admit  that  the  evidence  warranted  the  assumption,  that 
iie  stockholders,  in  the  Planter's  &  Mechanic's  Bank  of 
OolumbuSj  confided  to  John  Banksj  particularly,  the  manage- 
nent  of  their  monetary  affairs,  how  docs  the  joinder  of  all 
h»  directors,  instead  of  a  suit  against  him  alone,  cause  the 
ftlainitiff  ''  to  lose  his  debt  entirely,  and  the  bill-hplders  to 
>6  turned  from  the  directors  to  the  innocent  stockholders  V  * 
We  are  at  a  loss  to  comprehend  this  logic ;  on  the  contrary, 
;he  very  reverse  of  this  result  is  true.  Better  for  the  credi- 
4)r,  and  better  the  stockholders,  that  all  seven  should  be  sued, 
mther  than  one. 

We  feel  no  difficulty,  then,  in  holding  that,  under  the  char- 
s' of  this  bank,  an  action  cannot  be  brought  against  a  single 
lir«ctor,  unless  a  su^cient-avennent  is  made,  showing  why 
;lie  others  are  left  out.  The  Legislature  has  not  authorized 
%  separate  suit,  as  in  most  of  the  other  bank  charters,  in 
Mck  one  of  which  provision  is  made  for  the  innocent  direc- 
^  to  relieve  himself  from  aooountability ;  no  such  door  is 
:^ned  for  tbd  directors  of  this  bank;  they  are  all  consid- 
naod  in  port  deliaio^    In  case  of  excess,  the  d%rectoT9^  (plural^) 
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nnder  whoae  admiDtstration  it  shall  happen,  shall  be  liable  for 
the  same.  But  it  is  not  added,  as  it  is  in  the  charters  of  tbe 
Bank  of  Augusta,  Planter's  &  State  Bank,  Farmer's  Bank 
of  Chattahoochee,  Commercial  Bank  of  Macon,  and  Insurance 
Bank  of  Columbus ;  '^  and  an  action  ordebt  in  such  case,  maj 
be  brought  against  them,  (the  directors,)  or  einy  of  .then, 
their,  or  any  of  their  heirs,  executors-  or  administr^n," 
which,  or  similar  words,  were  indispensably  necessary  forthe 
•purpose  of  giving  a  several  action  against  each  of  the  wroog- 
doers. 

After  what  has  already  been  said,  we  deem  it  scarcely  ne- 
cessary to  add,  that  the  defence  set  up,  that  Banks  was  ab- 
Blsnt  at  the  time  the  debt  sued  on  was  contracted,  «Dd  for 
some  time  prior  and  subsequent,  is  wholly  unavailing.  A 
Statute  is  a  stubborn  thing ;  we  can  neither  add  to  nor  take 
from  it ;  and  the  very  same  course  of  -reasoning  by  which  ve 
satisfied  ourselves,  that  all  the  directors  must  be  joined, 
-establishes  the  further  fact,  that  neither  abeence  nor  disient 
constitutes  any  legal  excuse  for  a  director  under  this  charter. 
This  plea  is  expressly  given  where  a  separate  action  can  be 
brought.  But  neither  a  separate  action  nor  this  defence  are 
allowable  under  this  charter.  We  concede  that  this  is  a 
Btringent  restriction ;  but,  without  it,  the  personal  liabilitj 
clause  would  be  a  mockery. 

The  decision  of  these  questions  disposes  of  maay  of  the 
minor  points. 

[3.]  This  being  a  Statutory  remedy,  a  party  seeking  tk 
benefit  of  it  must  pursue  it  strictly.  The  non-joinder  of  til 
the  directors  may  .be  taken  advantage  of  at  any  time,  and 
need  not  be  pleaded  on  abatement.  The  plaintiff  most  make 
out  his.  case  under  the  law,  and  according  to  law.  He  moit 
stand  rectus  m  curia, 

[4.]  The  4th  plea  .was  unnecessary.  The  fifth  was  pro* 
pcrly  stricken.  The  Statute  of-  Limitations  of  six  months, 
applies  only  to  a  penalty ;  but  this  being  a  Statutory  remedy, 
the  cause  of  action  was  not  barred  under  20  yeafa.  Tbe 
■same  reason  justifies  the  striking  out  the  Wk,  7th^  lOth,  llth 
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Bnd  12th  picas,  they  being  all  ploas  to  limitations  of  six 
months,  and  five  and  six  years.  The  8th  plea  !s  a  dupliaate 
of  the  od,  VLxtd  we  have  already  decided  tliat  that  was  pro- 
perly stricken  out,  the  Act  of  incorporation  not  making  the 
fldmeace  ef  the  defendant  from  the  State  a  good  defenee. 
The  9th  plea-  is  a  duplicate  of  the  4th,  which  has  already 
been  disposed  of. 

I  would  remark,  that  plaintiffs*  Counsel  hrtvc  correctly  un- 
derstood the  decision  of  Thornton  and  Lane,  (11  Ga.  R. 
500,)  namely :  that  the  individual  liability  of  the  directors 
and  of  the  stockholders,  under  tliis  charter,  is  nOt  strictly  a 
contract,  although,  from  convenience,  it  is  frequently  called 
so;  but  it  is  an  obligation,  quaHi  ex  contractUj*  whi«h  t»  im- 
posed by  operation  of  mere  law.  The  State  passes  a  law — 
the  law  oft  incorporation' of  the  Planter's  k  Mechanic's  Bank. 
This  law,  unlike  public  law,  is  binding  upon  no  one  until 
some  one  voluntarily  assents  to  make  it  the  nilc  of  his  con- 
duct. The  stockholders,  in  accepting  the  charter,  and  the 
directors,  when  elected,  mAde  it,  for  themselves,  a, rule  of 
eosduct.  By  the  issue  of  more  than  three  dollars  to  oYie,  the 
directors  committed  an  illegaK^a  tortious  act,  and  made  them , 
sdves  personally  liable  to  the  plaintiff  for  a  brea<ih  of  duty, 
because  he  was  a  creditor  of  the  corporation.  And  an  ac- 
tibn  quasi  ex  contractu  is  raised  in  his  favor  against  the"  di- 
rectors. This  is  a  Statute  liability — it  is  quasi  ex  contractu 
— ^but  it  cannot  be  called,  technically,  a  contract ;  it  need 
not  be  pro>xd  as  contracts  between  parties  must  be. 

'  [6.]  As  to  the  next  assignment  of  error,  while  we  admit 
that  the  books  of  the  bank  are  evidence,  both  for  and  against 
tlvd  corporation;  still,  it  was  competent  to  prove,  by  paroly 
independent  facts,  such  as  the  divisbn  and  distribution  of 
the  stock,  and  the  issuing  of  $280  or  1(300.000  in  bills.  We 
deem  it  unnecessary  to  extend  the  argument  upon  this  point. 

.  [6.]  As  to  the  teller's  settlement,  we  apprehend  the  rule 
to  be  this :  When  books  are  admitted  in  evidence,  they  are 
testimony  before  tire  Jury,  as  to  all  entt*ies  appertaining  to 
tbe  Mnbe  trtaisactlon ;  8rtill,'tiie  party' offering  them  may  ae- 
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lect  ftiid  re^  to  the  Jar  j  such  portions  as  answer  the  pur- 
pose for'-whidi  tkey  were  introdiiced  by  him,  leamig  it  toihe 
opposii()s  partjr  to  Dnbniit  any  other  parts  that  he  may  see  fit 

[T.]  It  is  in  proof,  that  Franeis  Oottiaett  was  the- owner  of 
the  certificates  in  litigation;  that  he  came  by  Ihem  in  the 
doe  coarse  of  trade  and  for  ^  valuable  considemtioii,  and  be- 
fore they  were  dishonored;  and  that  the  demand,  by-theKo- 
tiury,  t)f  payment,  was  made  at  his  reqaest ;  and  thlit  the  par 
pdr  was  stibsoquently  transferred  to  H.  D.  Darden,'  the  plain- 
tiff ^  therefore,  if  Gottinett'a  fitle  to  the  certificates  w^godd, 
Darden*'g  1^^.  And  all  requests  inade  or  charges' given,  con- 
trary to  the  fact9-thaB  proven  and  ancontradicted,  Were  either 
hypethetieal  6t  erroneous. 

We  eonseqaently  hold,  that  the  Court  was  right  in  ove^ 
iraHDg  the  defendant's  motion  to  non«fauit  the  plaint;j[]F,  beoause 
I10  demand  on  the  ba&k  had  been  proven  by  one  ^authorised 
to  make  it.        ' 

[S.}  The  Court  charged  the  Jury,  that  if  Ihey  believed  that 
the  bank,  at  the  time  of  issuing  tSiese  e^tificates,  owed  more 
Aan  three  times  the  amoudt  of  capital  stock  actually  paid  ii 
in  9p0ciej  t]ie  direetorS)  at  the  time,  were  guilty,  of  an  excess, 
aad  ther^ore  liable. 

'  In  ordw  to  charge  the  directors,  it  must  be  made  f^pear 
that  there  was  an  excess^  and  that  it  happened  during  Uieir 
i^dmi^tration,  viz :  that' the  total  amount  of  debts  which  the 
€oq[)oration  owed,  exceeded  three  times*  the  amount  of  c^>ital 
stock  actually  paid  in  ^t  that  time,  the  charter  requiring,  not 
the  whole  amount  of  the  capital  stock  to  be  poud  in  tpede^ 
Jtmi  twenty-five  per  Cent,  thereof,  or  $.250,000  ohly. 

But  how  absurd  the  struggle  over  this  and  many  other  mat- 
ters in  this  recdrd,  some  of  which  we  have  intentionally  over- 
looked, upon  thie  maxiib,  de  minibus..  The  defendant  was  a 
director  of  this  bank,  from  its  first  organization,  in  1837,  fe 
1641,  when  these  certificA,tes  were  issued — a  capite  ad,  col- 
eem.  And  what  is  the  startling  fact  disclosed  by  the  proof 
before  us?  Beginning  with  aa issue  of '9S2.000  on  a  specie 
hpasot  919a88,;ai|d  ending  with  a*  mdebteih^mi  of  |J6$i- 
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544  S6y  on  a  specie  capit^,  including  ciK)>itid  Btadc  paid  m, 
and  deposits  of  $1.855 !  Or  &  circalation  of  875  to  1,  instead 
of  3  to- 1 !  And  yet,  about  one  half  x>f  the  bill  %>{  excqitions 
iamade  up  of  a  Sebastopol  fight — mining  and  counter*mii|ing 
— assaoks  and  repulses-^-OYQr  the  question,  of  whether  or 
not  tb^re  was  an  excess  of  indebtedness  created  und^r  the  ad- 
ministration of  Col.  Banks ! 


No.  3fi. — James  Mathib,  plainliflFin  error,  vs.  The  Statk»of 
Georgia,  defendant  in  error.     - 


£1.]  Where  atidaTlts  are  {urescnted  for  the  parpoM.of  impeachmg  the  con- 
duct of'  the  Jury,  and  otli^rs  are  recehred  iaiheir  vindication,  and  upon  an 
examination  of  the  whole  testimony,  the  case  be -not  made  0«i  against  ttie 
Jury,  fhe  Oonrt  ^11  not  interfere  with  thejr  verdict 

(2.]  Thou^^h  the  testimony  of  a  young  asd  inexperienced  witness,  be  mot  free 
ti^m  discrepaQcies,  hor  altogether  satisfactory,  yM,  ii  there  be  about  it^  as 

.  a  jrhole,  such,  an  air  of  truth  as,  in  the  opinion  of  the  Court,  inay  hsfre 
authorized  the  Jury  to  credit  the  main  fact  stated,  the  Court  will  not  mtar- 
fere  with  a  verdict  rendered  thereon; 


Assault,  &c.  in  Baker  Superior  Court.  Tried  before  Judge 
Pebkiks,  May  Term,  1855. 

Mathis  was  indicted,  tried,  and  convicted  of  an  assault  with 
intent  to  commit  a  rape  upon  a  little  gii:l  \inder  the  age  of 
consent. 

A  motion  was  made  for  a  new  tiial  upon  several  gronnds, 
to  only  two  of  which  was  the  attention  of  the  Supreme  Goort 
called— 

1st.  That  the  Jury,  after  retiring,  were  corruptly  tampered 
irilhy  by  James  J.  Soften,  irlio  offeced-a  bribe  of  9500,  and 
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indooed  tkem^  by  threats^  and  other  promises  and  meanSy  to 
return  a  verdict  of  guilty^         * 

2d.  That  one  of  the  Jury,  vie :  Wm.  Everett,  was  tiM  fath- 
er'^in-law  of  the  proseoutor,  (whcf  was  the  fatiier  of'  the  little 
girl,)  ef  which  fact,  defendant'^  counsel  were  ignorant. 

In  support  of  ^he  first  ground,  were  produced  the  affidavits 
of  William  Jordan,  John  Knight,  Lewis  P.  Lamier  and  Tho- 
mas Hatcher,  to  the  effect  that  Keaton  went  under  the  win- 
dow of  the  Jury-room  and  told  the  Jury  to  "  find  him  guiltj 
or  you  will  swear  to  a  lie,*'  and  then  offered  to  bet  $500  to 
JlOO,  that  he  would  be  convicted — that  it  was  near  enough 
for  the  Jury  to  hear  what  was  said,  and  that  the  efury  imme- 
diately came  down. 

The  State's  Counsel,  in  rebuttal,  offerred  the  affidavit  pf 
Wm.  H.  Swearingen  and*'  three  others,  that  Keaton  wis 
drunk  at  the  time,  and  was  at'some  distance  from  the  Jury- 
room  ;  and  they  did  not  believe  the  Jury  heard  what  he  sidd; 
and  that  he  did  not  say,  '^  find  him  ^Ity,"  &c»  as  far  lis  they 
h^ard ;  an4  that  at  the  time  this  thing  occurred,  Thomas 
Hatcher  and  Lewis  F.  Lanier,  they  know,  w^e  imprisoned  in 
jail,  and  they  belieyc  that  John  Knight  was  th^re  also. 

Also,  the  affida\dte  of  Beaton,  denying  that  ho  spiolie  to 
the  Jury  or  in  their  hei^ring,  as  he  believed,  and  denying  the 
use  of  Ihe  words  alleged  by  Hatcher  and  others.  Also,  the 
affidavit  of  five  of  the  Jurors,  purging  the  Jury  from  all 
knowledge  of  this  matter.  To  these  last  affidavits  being  re-^ 
eeived,  Counsel  for  Mathis  objected. 

The  Court  refused  to  grant  a  new  trial,  and  this  is  the 
error  assigned. 

*.    ■  .        ' 

Morgan,  for  plaintiff  in  error. 

•.  SoL  Gen.  Lyon,  for  the  State. 
By  the  Court. — Starnes,  J.  delivering  the  opinion. 
The  objection  taken  to  the  Jurof^  Bveretti  aeanm  toluure 
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Mn  abandoned  bj  tbe  Counsel  for  the  plaintiff  in  error^. 
-ery  properly  so,  we  think,)  and  therefore,  we  shall  not  r^ 
Mrk  npon  iu 

[1.3  The  first  of  the  two  grounds  which  were  pressed  upon 
le  attention  of  the  Court,  was  that  a  new  trial  should  haVe 
MSb  granted,  because,  as  was  alleged  by  the  plaintiff  in  error, 
le  Jury  had  been  ta\np(<red  with  by  James  J.  Keaton. 

Tsx  connection  with  this,  we  have  considered  the  objection 
•  the  admission  of  the  affidavits  made  by  the  five  Jurors,  and 
f  Keaton. 

We  are  not  prepared  to  say,  that  under  the  circumstances^ 
lase  affidavits  were  not  proper  evidence.  But  without  taking 
mm  into  view,  we  are  of  opinion  that  the  showing  which  was 
idiaputed,  did  not  make  out  the  case  upon  this  point,  as  in- 
sted  on  by  the  plaintiff  in  error.  One  only  of  the  witnesses 
r-the  plaintiff  in  error  deposes  as  to  any  effort  made  by 
eaton  to  bribe  the  Jury.  And  that  he  misrepresented  or 
IS  mistaken,  id  shown,  we  think,  by  the  other  two,  who  heard 
»thing  of  any  offer  of  five  hundred  dollars  to  the  Jury,  if 
ey  would  find  the  prisoner  guilty.  It  is  possible  that  the 
her  might,  in  good  faith,  have  mistaken*  or  misconstrued 
bat  he  heard  Keaton  say  as  to  five  hundred  dollars,  and 
iding  the  prisoner  guilty. 

The  other  two  affiants  say,  that  Keaton  went  under  the 
indows  of  the  Court-house,  and 'said  to  the  Jury,  "Find  him 
lilty,  or  you  will  swear  to  a  lie,"  &c.  and  offered  to  bet  five 
indred  dollars  to  one  that  they  would  find  him  guilty,  &c. 
it  the  affidavits  of  Swearingen,  Jefiries,  Miller,  and  Bell 
ntradict  and  are  opposed  to  these  statements.  These  per- 
ns seem  to  have  been  in  a  better  situation  to  hear  and  un- 
rstand  what  was  said  by  Keaton,  than  the  three  witnesses 
ready  referred  to,  who  were  looking  out  of  the  jail ;  and  to 
0  testimony  of  these  witnesses  no  exception  has  been  taken, 
^cording  to  their  statement,  no  such  attempt  was  made  by 
saton  to  influence  the  Jury. 

TOfc.  XTUI.-44 
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[2.]  The  next  point  is,  that  the  verdict  i^  contrary  to,  and 
•without  evidence. 

The  testimony  of  the  little  boy,  in  this  case,  is  not  entirely 
satisfactory.  It  is  somewhat  contradictory,  and  in  it  there  are 
discrepancies.  These,  however,  to  some  extent^  ipay  be  a^ 
counted  for  by  the  inexperience  of  a  child,  and  the  sha^<fire 
of  cross-examination  to  which  he  was  subjected.  Taking  the 
whole  of  his  testimony  together,  there  is  a  character  of  siip- 
ple  truth  about  its  dirty  and  disagreeable  detail,  which  may 
well  have  satisfied  the  Jury  as  to  the  main  fact,  viz :  that  there 
had  been  a  brutal  attempt,  on  the  part  of  this  prisoner,  to 
have  sexual  intercourse  with  the  little  sisjter  of  the  witAees. 
And  as  she  was  a  child  of  seven  years,  'too  young  to  give  her 
consent  to  the  act  which  wds  attempted  by  the  prisoner,  we 
think  that  if  they  were  so  satisfied,  they  v.ery  properly  fashi 
him  guilty. 

Let  the  judgment  be  aflSrmed.  , 


No.  39. — Henry  Jacobs,  plaintiff  in  error,  vs.  Josbph  Pou, 
adm'r,  &c.  defendant  in  error. 

[1.]  A  judgment  of  dismissal,  by  a  Court  of  Ordinary,  discharging  an  advi^ 
istrator,  will  relieve  him  from  aU  liability  on  account  of  his  adwjpliti*' 
tion,  unless  such  judgment  be  impeached  in  that  Court,  for  irregnlaritj,  or 
in  the  Superior  Court,  for  fraud. 

[2.]  After  the  dismissal  of  an  administrator,  t|ie  Statute  of  Limitations  een- 
mences  to  run  in  his  faver,  as  against  tl)e  claim  of  a  distribatee  agaisst 
him,  the  relhtion  of  trustee  and  eettui  que  irutt  haring  terminated  betwceo* 
them. 


In  Equity,  in  Talbot  Superior  Court.     Decision  by  Judge* 
Pebkins,  March  Term,  1855. 
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In  1825,  Seaborn  Jacobs  died,  owning  a  small  estate,  and 
eaving  a  widow  and  two  infant  children.  George  M.  ,Gul- 
ett  became  the  adm'r,  and  took  possession  of  the  estate.  In 
188-,  letters  dismissory  were  granted  by  the  Ordinary  of  Tal- 
bot County,  to  the  administrator.  GuUett  afterwards  die<l, 
md  Joseph  Pou  was  appointed  administrator  of  his  estate.  T. 
W.  Moore  was  appointed  guardian  of  Henry  Jacobs,  one  of 
lie  minors,  (the  mother  and  one  of  the  children  being  dead,) 
knd  as  such,  filed  a  bill  for  account  against  the  administra- 
or  of  Gullett.  In  1847,  Henry  Jacobs  arrived  at  age.  The 
lill  of  the  gifardian  continued  pending  till  1851,  and  was 
ben  dismissed.  In  1852,  (but  not  within  six  months  after 
he  dismissal  of  the  former  bill,)  Henry  Jacobs,  in  his  oyna 
ight,  ffled  a  bill  against  Pou,  as  administrator,  for  an  nc- 
M>iiirt,  and  alleged  tliat  the  judgment  granting  letters  of  dis- 
lussion,  had  been  fradulently  obtained  by  the  said  Gullett, 
»7  false  representations  made  by  him  to  the  Ordinary,  as  to 
118  havirig  settled  up  and  paid  out  said  estate. 

On  the  trial  of  this  bill,  it  was  proven  by  Mrs.  McKenzie, 
*  that  she  was  very  confident  that  Mr.  Gullett  never  paid 
>ver  any  portion  of  the  estate  w  its  proceeds  to  any  person 
hiring  his  life-time — only  the  pittance  of  interest  which  he 
Mtid  to  the  widow ;  and  her  reasons  were,  that  Henry  Jacobs 
ived  with  her  the  most  of  the  time,  from  his  father*s  death 
o  the  death  of  Gullett,  and  if  there  had  been  any  money  paid, 
ihe  would  have  known  it.'* 

Mrs.  McNeal  swore :  That  in  1827  or  1828,  George  M. 
Gullett  said  he  had  $400  in  his  hands  belonging  to  the  heirs 
if  Gullett,  and  gave  Mrs.  Jacobs  a  written  statement,  show- 
ng  what  was  due  to  the^heirs ;  that  Mrs.  Jacobs  had  that 
friting  in  1836 ;  that  Gullett  never  paid,  so  far  as  she  knew, 
»iit  five  dollars  out  of  that  sum,  and  that'  was  for  the  school- 
ng  of  Henry." 

The  Jury  found  a  verdict  for  the  complainant  (some  oth- 
nr  evidence,  as  to  otb^r  points,  being  before  them.)  On  mo- 
ion,  the  Court  granted  a  new  trial,  on  the  ground  that  the 
rerdict  WM^eontrary  to  the  eridenoe  and  the  law. 
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JocobsM,  Pou,  adm'r,  Ac. 
This  decision  is  assigned  as  error. 

Thomas  and  Downing,  for  plaintiff  in  error. 

L.  B.  Smith  ;  B.  Hill,  for  defendant. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

Two  points  present  themselves  to  ns,  as  clearly  controlling 
this  case. 

[1.]  The  judgment  of  dismissal,  by  the  Court  ef  Ordinary, 
in  such  cases,  must  operate  as  a  discharge  from  all  JiabilitJ 
on  the  part  of  the  administrator,  unless  the  same  be  impeaoh- 
ed  in  that  Court,  for  irregularity,  or  in  the  Sdperior  Ceurt) 
for  fraud.  The  latter  course,  has'  been  adopted  in  this  caae; 
and  the  bill^  accordingly,  alleged  that  the  dismissal  was  ob- 
tained by  the  fraudulent  representations  of  Dr.  QuUett^  is 
administrator. 

It  is  necessary  that  such  an  allegation  should  be  sustained 
by  proof — proof  which  should  consist,  not  of  inference  from 
the  fact,  that  payment  had  not  been  made,  but  of  some  wrong- 
ful act  done  by  the  administrator,  thceffeot  of  which  was. to 
•deceive  and  impose  upon  the  Court,  and  thus  fraudulentjly  and 
improperly  to  obtain  the  judg|hient  of  dismissal.  But  for 
.aught  that  appears  in  this  evidence,  it  may  have  been  the 
opinion  and  judgment  of  the  Coi^^t,  upon  some  showing  in 
good  faith  made  by  the  administrator,  that  he  had  fully  set- 
tled. 

Indeed,  t]^e  proof  is  only  negative.  The  two  ladies  who 
axe  witnesses,  say  that  they  nevier  knew  of  any  payment^  and 
that  Mrs.  Jacobs  had  a  memorandum  acknowled^jig  an  i^ 
debtedness,  made  by  Dr.  GuUett,  as  late  as  the  year  18S6. 
This  may  be  so,  and  still  Dx.  Qullett  may  have  settled  with 
the  guardian,  between  the  years  1827  and  1831. 

It  is  proper  that  the  judgmeat  should  stand  as  evidence  of 
this,  until  th^ere  is  sos^e  jMroaf  of  frfKiduIeiU  rcqpfiMentHtioiis 
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made  by  Dr.   Gullett,  or  other  deceit  practiced  upon  thp 
Court.     It  is  proper  as  a  mle  of  Becuritj  and  repose. 

[2.]  In  the  next  place,  we  are  of  opinion  that  the  Statute 
of  Limitations  .was  a  good  plea  in  this  case.  It  was  shown, 
tiiat  the  plaintiflF  in  error  was  of  age,  (at  the  very  latest,)  in 
March,  1847.  From  that  time,  the  Statute  commenced  to  ran 
against  him.  It  would  have  been  avoided  by  the  suit  previ- 
•ooaly  commenced,  if  that  bill  had  progressed  to  a  successful 
issue ;  but  that  suit  was  dismissed  in  1851,  and  another  bill 
was  not  filed  until  more  than  six  months  h^d  elapsed.  There 
was,  consequently,  nothing  to  obstruct  the  operation  of  the 
Statute ;  and  more  than  four  years  having  elapsed  from  the 
lime  when  the  plaintiff  cam^  of  age,  before  the  filing  of  the 
last  bill,  his  remedy  upon  the  account  was  barred  by  the  Stat- 
ute. 

The  only  reason  which  has  been  given,  why  this  should  not 
be  80  is,  that  the  Statute  does  not  run  in  favor  of  a  trustee 
a^inst  his  ceHui  que  tru9t.  This  principle  does  not  at  all 
ittfluence  the  case  before  us.  This  relation  between  these  par- 
tidB,  was  terminated  by  the  dismissal  of  the  administrator; 
and  his  possession,  from  that  time,  was  adverse  to  the  cestui 
qmtrutt. 

There  was  evidence,  that  a  payment  of  five  dollars  was  sub* 
sequently  made  by  Dr.  GuUett  to  Mrs.  Jacobs,  for  the  school* 
ing  of  the  plaintiff  in  error,  but  there  was  no  evidence  that 
tlu0  was  made  by  him  as  a  trustee  for  the  plaintiff  in  error, 
nor  could  it  have  the  effect  of  continuing  that  relation,  after 
the  judgment  #f  dismissal. 

Judgment  affirmed. 
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No.  40. — Sessions,  Faircloth,  plaintiflF  in  error,  vs.  Benja- 
min S.  Jordan,  defendant  in  error. 

[l,']  a  ^eedf  in  the  name  of  A  B,  was  proved,  on  the  part  of  the  plaintiff,  bj 
the  testimony  of  the  subscribing  witnesses.  Then  the  defendant  offered 
A  B  as  a  witness  to  prove  the  deed  k  forgery.  The  plaintiff  objected  to 
the  admission  of  A  B*s  testimony,  upon  the  ground  that  it  was  **  incompe- 
tent" for  the  makers  ^*to  gainsay  what  the  subscribing  witnesses  had 
sworn."  The  Court  over-ruled  the  objection :  Ueldj  that  the  Court  did 
right 

[2.]  B  makes  a  deed  for  a  piece  of  land  to  C,  and  afterwards  makes  another 
deed  for  the  same  piece  of  land  to  T.  The  younger  deed  is  duly  recorded — 
the  older  not :  ITeldy  that  T,  the  donee  in  the  younger  deed,  is  not  estopped 
from  the  right  to  say  that  B  had  not  conveyed  the  land  to  C,  the  donee  in  the 
older  deed. 

Ejectment,  in  Dougherty  Superior  Court.  Tried  before 
Judge  PEtiKiNS,  May  Term,  1855. 

This  was  an  action  brought  by  plaintiffs  in  error,  against 
defendant  in  error,  for  a  lot  of  land,  No.  316,  in  2ddist.  The 
land  was  drawn  by  one  John  H.  Baugh,  and  granted  to  him  2d 
March,  1836.  On  10th  January,  1834,  Baugh  conveyed  to 
Carmichael,  and  this  deed  was  recorded  in  the  proper  office, 
24th  December,  1836.  A  Regular  chain  broughl  the  title 
down  to  plaintiffs.  On  21st  December,  1837,  Baugh  con- 
veyed the  same  land  to  one  Giles  Tompkins,  and  his  deed  was 
recorded  in  the  proper  oflSce,  September  5th,  1838.  A  reg- 
ular chain  brought  the  title  down  to  defendant.  All  the 
deeds  "contained  clauses  of  warranty,  in  full." 

On  the  trial,  plaintiff  proved  by  witnesses  the  hand-writing 
of  the  witnesses  and  the  maker  of  the  deed  from  Baugh  to 
Carmichael.  Defendant  offered  Baugh's  testimony  to  show 
that  this  deed  was  a  forgery.  The  Court  admitted  the  evi- 
dence, and  plaintiff  excepted. 

Plaintiff's  Counsel  proposed  to  prove  that  defendant  had 
actual  notice  of  plaintiff's  title  and  claim,  before  he  purchased. 
The  Court  rejected  this  evidence,  and  plaintiff  excepted. 
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The  Court,  charged  the  Jury,  that  if  the  grant  from  the 
State  had  not  issued  at  the  time  of  the  conveyance  from 
Saugh  to  Carmichael,  thej  must  find  for  the  defendant,  un- 
less there  was  evidence  to  show  that  the  grant  feeff  had  been 
previously  paid.  To  this  decision,  plaintiff 's  Counsel  ex- 
cepted. 

On  these  exceptions  error  has  been  assigned. 

E.  H.  Platt,  for  plaintiflF  in  error. 

Vason  &  Davis  ;  Sullivan,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  it  right  in  the  Court  to  admit  Baugh's  testimony? 

[1.]  The  admission  of  this  testimony  was  objected  to,  on 
only  one  ground,  viz :  "that  it  was  in  evidence  that  the  sub- 
scribing witnesses  had  an  actual  existence,  they  having  proved 
the  existence  of  the  deed,  and  the  maker  was  incompetjdut 
to  gainsay  what  the  subscribing  witnesses  had  sworn.*'  And 
this  was  not  a  sufficient  ground.  {Busby  vs.  Greenslate^  1 
Str.  445.  Lowe  vs.  Jolliffe^  1  W.  Bl.  865.  Jordaine  va» 
Lashbrooke,  7  T.  B.  608,  1  Ph.  Ev.  48.  1  Green.  JBv. 
§884.) 

Was  the  charge  of  the  Court  right? 

The  charge  was,  that  if  the  grant  from  the  State  had  not 
issued  at  the  time  of  the  conveyance  to  Carmichael,  the  Jury 
must  find  for  the  defendant,  unless  there  was  evidence  to  show 
that  the  grant  fees  had  been  previously  paid. 

Instead  of  being  this,  the  charge  should,  as  th^  plaintiff  in- 
sisted, have  been  this :  that  if  Baugh  executed  the  deed  to 
Carmichael,  the  act  divested  Baugh  of  all  legal  and  equitable 
title  to  the  land ;  and  the  subsequent  payment  of  the  grant 
fees  and  issuing  of  the  grant,  inured  to  the  benefit  of  Carmi- 
chael and  those  holding  under  him.  « 

In  this  case,  both  parties  claimed  under  the  same  person, 
Baugh,  the  drawer  of  the  lan4 ;  the  defendant  claiming,  hj 
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rfartue  of  a  younger  doed,  from  Baugh,  but  one  duly  recorded, 
and  one  made  after  the  issuing  of  the  grant  to  Baogh ;  tht 
plaintiff,  by  an  older  deed  from  Baugh^  but  one  not  duly  t^ 
corded,  and  one  made  before  the  issuing  of  the  grant. 

Now,  the  charge  of  the  Court  was,  in  effect,  that  the  def^- 
dant,  who  claimed  under  the  younger  deed,  was  not  estopped 
from  the  right  to  insist  that  Baugh,  at  the  time  when  he  made 
the  older  deedj  under  which  the  plaintiff  claimed,  had  no  le- 
gal title  to  the  land.  And  in  this  charge,  we  think  the  Oourt 
was  right. 

The  doctrine  of  estoppel  by  deed — the  doctrine  that  the 
donee  in  the  younger  of  two  deeds  for  the  same  land,  made 
by  the  same  donor,  is  estopped  from  insisting  that  the  land 
was  not,  by  the  older  deed,  conveyed  to  the  donee  in  that  deed, 
is  in  direct  conflict  with  much  of  the  law  contained  in  our 
Registry  Acts.  In  those  Acts,  is  to  be  found  this  rule :  thi^  a 
younger  deed,  if  duly  recorded,  is  to  take  precedence  of  an 
older  deed,  if  not  duly  recorded.  This  rule  is  to  be  found  in 
thet  earliest  of  those  Acts  :  that  of  1755,  and,  also,  in  one  of 
the  latest  of  them:  tlbat  of  1837.  {Cobb's  Dig.  159,  176.) 
This  rule,  as  to  the  cases  that  fall  within  it,  is  in  direct  con- 
iict  with  the  aforesaid  doctrine  of  estoppel.  And  what  caaee 
fall  within  it  ?  Oases  in  which  the  donor  of  the  land  owned 
the  land  at  the  time  when  he  made  the  first  of  the  two  deeds; 
how  much  more,  then,  in  cases  in  which  the  donor  did  not,  at 
that  time,  own  the  land,  but  had  come  to  own  it  at  the  time- 
when  he  made  the  second  deed  ? 

[2.]  We  think  it  clear,  therefore,  under  these  Statute8» 
that  an  older  deed  not  duly  recorded,  cannot  operate  as  an 
estoppel  upon  a  younger  deed  duly  recorded.  {See  Doe  f>%. 
Roe — decided  at  Augusta  in  1855.) 

In  this  case,  the  estoppel,  if  one  existed,  would,  in  order  to 
be  of  any  service  to  the  party  insisting  upon  it,  have  to  ope-^ 
rate  not  merely  as  an  estoppel  proper,  i.  e.  as  a  thing  which 
^^  stoppeth  or  giloseth  up*  *  one's  ^^  mouth,  to  allege  or  plead  tfae- 
tmth,"  {Coke  Litt.  352,  a.)  but  as  an  actual  convejfonce  from 
th«  cionor  to  the  dopee,  of  the  intereat  in  the  huad  acqtured 
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ij  the  tlMiOTy  after  the  nalung  of  tlio  deed ;  for  the  par^ 

ingisting  upon  the  estopj^l,  w  tLe  plavUiffm  the  ejcttmeat^ 
4Ad  the  plaintiff  iu  ejectment  cftnnot  recover,  unleBs  he  shows 
title  in  himself;  and  in  this  case,  the  plaintiff  cannot  show 
title  in  himself,  nnless  the  entoppel  be  treated  oa.  a  x^ouy^j^ 
ange,  and,  as  spch,  be  made  to  conre^  ^he  title  i«to  him ;  fqjr 
his  deed  cannot  convey  the  title  into  Iiim,  beeause  that  waa- 
eieoated  before  the  maker  of  it  had,  himself,  acquired  anj 
legal  title  to  convey. 

•  lipWj  speakin<;  for  myself,  I  must  say,  that  1  do  not  se« 
how  estoppel  can  be  permitted  to  become  a  conveyance  of 
lands  so  as  to  serve  as  the  foundation  of  an  action  for  the  lands, 
m  the  face  of  these  words  of  the  fourth  section  of  the  Statute 
of  Frauds:  "noaction  shall  be  brought,*'  "  whereby  to  charge 
a»7  p^&oiif  upon  any"  ^'  contract  or  sale  of  lands,  tenemenii  or 
hereditaments,  or  any  interest  in  or  concerning  them,**  '*•  m- 
hB»  the  agreement  upon  which  such  action  skikll  bd.  broitghlv 
or- some  memotaiidiiii>  nr  note  thereof,  shall  be  in  writing  huA 
signed  by  the  party,  to  be  charged  therewith,  or  eome  other 
person  thereunto  by  him,  lawfully  anthorized." 

Estoppel  is  a  thing  that*is  not  in  writing;  and  even  IHp* 
pofie,  in  this  case,*  that  Baugh,  at  the  time  when  he  made  the 
first  of  the  two  deeds,  had  vertmlly  said  to  the  donee,  hi  that 
deed,  ^'  I  have  no  title  to  this  land,  but  I  expect  to  get  a  tfth) 
to  it  before  long,  and  I  n^w  agree  that  this  deed,  whit?h  I 
have  made  to  you,  shall  be  an  estoppdt  upon  xn^,  so  as  to  pfe^ 
TMt  me^  when  I  do  get  a  title,  fron  saying  tkht  the  land  ii 
mine  and  not  yours ;  and  I  further  agree,  that  this  estoppel 
shall  be  to  yew  a  tonveyaDce  to  you  erf  tluit  trtle^  as  seen  as 
I  »cqiihre-the  title/!  Is  it  4iot  most  eioar,  tba^apo»  this  reiw 
bal  agreement  or  promise  of  Baugh's,  no  action  could  ha 
WM|ht«  • "  wberebyt  t^  «ha»gi"  JBa«gh  ?  I^mt  if  the  law  he 
awh,'diat«  pwmi  ^uuinot  verMlj  nake  an  Afpeem/mt  sq  an 
to  reader  kkyaaalf  ahargaable  in  tk  partiooltr  way^  eitn  it  yet 
be  Mid  to  be  ftaeh,  tbat  k  aball  reader  him  ohargeaUp  in  tb«t 
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tgty  way,  witTiout^tbe  existence  of  so  muck  dren-  wavcrbil 
agreement  oh  his  part,  to  be  chargeable  in  that-  way  ? 

•  It  is  ulso  a;rgued  for  the  pllLintiffm  erron',  that  even  if  tie 
Court  below  was  right  in  not  telRrig  the  Jury  thAt  the  hnd 
parsed  by  estoppel  from  Baugh  to  Carmichael,  the  ^rst  rf 
the  two  donees ;  yet,  that  the  Court  was  wrong  in  not  telHng 
them  that  Baugh,  by  executing  the  deell  to  Canniichael,  b^ 
odmc  a  trustee  of  the  lan(f  for  Carmichael,  and  those  claim- 
ing under  him ;  and  that  if' the  deeds  from  Baugh  to  Com- 
aoichael,  and  from  Carmichael  to  Dennard,  were  recorde<l*be- 
forc  Jordan  puroliased  from  Baugh,  th^  record  of  tjios^  d^ 
')ifa3  .  notice  to  Jor(}ou,.aud  he  ^' purchased,  subject  to  the 
truat;''  and  that,,  as  against  him,  there  wi^,  by  th^se  meaoa, 
produced  ki  the  plaintiff,  ^'a  cotn^hte-  equity,.' [  . 

•  But  k  is  not  true,  in  the  first  place,  fhat  Baugh,  by  #^ 
cutinj  the  de^d  to  Carmichael^  i.  e.  by  conveying  to  Car- 
mieiviel  all  the  interest  which,  'at  tiiae  of  the  conveyanoe,  be 
Iiad  in  the  land,  became  a  trustee  of  the  land  for  Carmicliel? 
Soil)e  a  Unstttc  for  <anothep,  ^ne  has  to  have  the  legal  tide  ii 
himself ;  and  this  he  canaot  have  in  himself,-  after  he  ktf 
Qpuyeyed  it  to  anotjier,  as  he  does,  when  h^  conveys  to  an- 
Otbei:  a^Z  his  title.  $augh  could  not  have  become  a  trustee  of 
tliiasort  before  the  grant  hacl  been  issued,  to  hhnj  if  he  conUi 
then,,  .  .  .        ,  .         . 

And  in  the  dec(>nd  pl^oe^.tVis  recard,  which  ha^  piQt  bees 
recorded  in  time,  i^  not  s^  legal  i^otification  of  the  existence  of 
the  de^d  to  th<^e  yho  «iay,  after  the  r^gist];y^  t^e  another 

Thei  charge  of  the  C^urt  then  was,  as  wa  tUak,  rigjbi  op- 
en the  fiicts  of  ^^case  as  they  stood  whes  the  eharge  vtf 
aadtft  ■•    •        -f-.i^'t  %    ♦'.,*  ^    ' '.         •.       ' 

'  Bnt  the  plmntiS  comphiiiis  that  thi^  fActd  f(f  the  casa  akorii 
M  that  time,  1ytv6  beeto  diflfereiit;  and  %tMl(iMiii^  keen  aoy-M 
not  the  Omirt  impropa*ly  exckideAllK>die  teslinMNiy,  vStT  iks 
teiitimof^  o€  th(^  PMrdl^th:^,  Jk>ahiili  and  .Wil)iam,><fflbridtb 
prove  that  Jordan  and  Tompkins  had,  when  ihef^,xtB§9ttiifAf 
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irMksmd  ike  land^  eMnml  notice  of  Iho  titb  of  the  platnfiiTs 
Bsors. 

And  for  this  compkint,  the  plaintiff  relics  upon  the  case  of 
retil  V8.  Kerrs  ^  Hope,  (4  Oa.  K.  1«1.) 

But  that  case  was  upon  a  money-rule  against  the  Sheriffs  ; 
ad  Courts  sitting  on  such  cases,  consider  themselves  to 
e  sitting  as  Courts  of  Equity ;  and  this  Court,  in  that  cas^, 
nforce  what  they  admit  to  be  only  an  equitable  title. 
tt.l66.) 

But  this  case  .is  on  an.  aCtioA  of  ej/eotment-— a  sort  of  action 
1  which  a  title,  merely  equitable,  is  not  of  any  use. 

Besides,  the  question,  wlu^their  under  the  Registry  Acts  of 
kis  Slate,  a  younger  deed  duly  recorded,  is  to  be  postponed 
»an  older  deed  not  duly  recorded,  btit  of  which  the  younger 
eed  had  actual  notice,  is  a  question,  the  solution  of  which,  is 
MM  ap^»priate*to  a  Court  of  Equity;  a  Co«i«ty  that,  bo  the 
ecision  which  way  it  luay,  ba»  powef,  ob  « .  ]iraper  state  4f 
leadings,  to  compel  the  donee,  ip  either  deed,  to  make  such  a 
qnveyance  to  the  donea  in  the  othor^  as  sjball  If ave  it  no 
vt^sr  doubtful,  in  which  of  tiie^two  donees  i^  the  full  title.  » 
.  I«ii]8t  say^  too^  that  I  cannot  yegard  the  ease  of  Neal  «•• 
ir<rrr8  ^  Mep^,  as  to  me,  a  eonelnsi ve  interpretation  6f  the  Re- 
jbtfty  Acts.  Tbo  Act  of  1756,  closes  its  first  section  in  tliese 
roMk  :  ^  In  failure  of  which,  all  sneh  as  ftre  lawfully  and 
•gnliurly  registered,  as  aforesaid,  ^all  be  deeiBed,  talen  and 
oas^ned  to  be  prior,  and  shall  take  place  ai)d  l^e  recovera- 
le  jn  lasr,  before  any  and  every  deed^  oohveyanoe  or  moiafc- 
|ige,  which  has  liot  been  lawfully  regiflteced  as  aikovo-«-aTiy 
M,  cvstom  or  uBage*te  the  contrary,  notwithstanding."  It 
raa  aot  nntil  1^37,  that  the  case  of  a  deed  having  ^^  notaoe 
f  A  priol*  deed,"  was  made  an  exoqHioti  to  thif  general  rale, 
dttckigivea  a  pr^erence  to  deeds  duly  rc^gistered,  o\^r  i^I 
thera*  Why  was  the  exception  pui.,  cxpie-o.^ly,-  in  the  Aet 
f  1837,  if  it  had  already,  impliedly,  existed  in  similnr  acts  t 
Ibeee  deeds  were  both  made  befove  the  Act  of  1887,  and 
Ut  Aotisnotretr9active»   '  >  ^ 
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WilliMtt  (» tiATt)  ««.  Tti»  Suie. 

'  We  see  BO  Miffioient  Teason  to  disturb  tbe  dcdsioM  e(  tk 
Court  below. 


No.  41. — William,  (a  slave)  plaintiff  in  error,  V9.  The  Stiw 
OP  Gbqroia,  -defaiulaiit  in  error. 

{!.]  For  Clfe  d^/miiion  «f  oflfebces  eonraltt^ed  hy  Aarts  ftod  f re«  pemks  of 
color,  v«ooane  maat  b«  had  to  tbo>  Pen^  Code  of  1833^  aid  aottoAe 
Crim|iial^Cod#  of  tho  Common  Li^w* 

Murdev,  us  MnSoogee  Superior  Oonrt^     Tried  befere  Jsdge 
'WoRai9LL,Dee6Di)MrDenB,.lSd4.   .  ' 

>  •  ,  '     '       *    •  • 

Bill  (a  slave)  was  Indicted  for  t|he  murder  of  Csesar,  anotkr 
slave^     The  evidence  showed  that  both  of  them  Were  employ- 
>6d  about  ^  IS^erj  stabk-m  Cohmbus..^*  BiH  was  just  grown 
«nd  smaller  than  Csssar,  wIm  weighed  188  pounds.     Bob, 
another  slave,  and  Caraar,  had  a  scuffle,  (the^moming  of  the 
*l^micide,)  and  Bill  ^^  devUled''  Cadsar  abocrtBob*^  scratehiog 
%is  Reek.    'The  latter  begged  him  to  let  him  alone,  and  thek 
got  mad.     i^ey  all  went  to  oarrj  homes,  to  the  trough  to 
water.     B^had  hie  hand  in  his  pocket  on  his  knife — daitd 
<7»sar  ^'lo  make  a  riSLe  towards  him,  and  ha  'weuM  cutluB 
heart  out  of  him."     Csssar  would  4fot  hit  him,  and  then  Bffl 
«aid  he  would  give  him  first  lick;  and  see  if  Csesar  wouM 
^^mask  him  up  J*    Bill  left  his  horse,  and  wentvound  wnd  sk^ 
|>ed  Csesar,  with  his  hand,  on  the  shoulder.    Oaesar  ahowfd 
4K>  fight.     Bill  then  stabbed  him.     This  was  the  substauci 
'of  the  testimony. 

Counsel  for  deieadant  requested  t^e  Court  to  charge, 
^'That  if  th^  Jury  should  believe  thal4^4ifiidaikt  bdiered  that 
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WUUmb  (KlUve)  «•.  TiM  State. 

h»  -WM  whheot  firiendB  smongst.thc  negroe*  At  tk«  staUey  «ad 
'Ami  G^eflMT  and  the  balanee  of  tW  negroeft  were  amodM^  1o 
oppress  uid  harrass  bim;  and  if,  in  thi<  connection,  Bill  Im- 
KfeTed  that  it  was  the  intention  of  Csesar  to  ^*inash  him  upi*' 
And  if  Bill  acted  on  this  belief^  nnder  these  ciroinnstamecf, 
without  malice  aforethought, '  then  it  Iras  nanskiaghter  and 
not  mnrder."  The  Court  refused  so  to  charge,  and  defend- 
ant's Counnl  excepted.  *  •* 

The  Court  charged  the  Jury,  that  the  definition  of  nian- 
«i«ughter,  m  laid  down  in  the  Penal  Code  ^f  1#S3,  was  «p- 
pikmbto  in  the  trial  ef  a-  slaye  or  free  person  of  color.-  To 
tbb  charge  defendant's  Counsel  except^. 

Iliese  are  the  enl j  errors  assi(;ned. 

McDoUGAi^  and  Jaxibs  JoiiXf^N,  for  plaintiff  ih  error.* 

Kams^/ representing  Sol.  Gen.  TIrown,  for  defendant  In 
error. 

By  the  Court. — ^LuMPKiy,  J.  delivering  the  opinion. 

'  [1.]  A  reversal  is  claimed  in  this  case,.- upon  two  gvounds 
-^Ist.  The  refusal  of  the  Court  to  charge  as  requested ;  ^and 
2dly.  Li  reading  to  the  Jury  the  definiiiens  of  murder  attd 
manslaughter  from  the  Penal  Code  of  1*833,  as  the  law  of.  the 
case. 

1.  Counsel  for  the  prisoner  do.  not  manifest  much  co&fi- 
denoe  in  the  £rst  ground.  .  It  Wjas. dwelt  on  but  slightly  m. 
the  argument. .  W^  award  ta  the  aU^  Counsel  credit  for  lye 
«icandor  in  this  matter ;  a-professionfil  vivtae  for  which-  he  de* 
serves  commendation,  in  all  of  his  efforts  before  this.  Court. 
.  The  Judge  was  requested  to  charge  the-Jury,  that  iftthev 
ehouhi  believe  that  the-  accused  felt  that  he  was  witboA 
^ends  among  the  negroes  at  the  liyery  stable,  and  that  C«* 
■aar,  the  boy  slain,  and  the  rest,  of  them,  were  combined  to 
harass  and  oppress  him;  and  in  tbe.prpfecutipi)  of  this,  hostile 
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«f  evil  intettty  it  was  ike  chn^ijgii  of-  the  deoeAsefl  *^to*  aasiL 
Bill  ap/'  (to  use  the  cant  phrase  of  the  ^itnioss,)  and  tbat4hft 
prisoner  acted  upon  this  conviction  and  witho«i^  malice  afere^ 
thought,  then  his  offence  was  manslaughter,  and  not  mtirds^ 

Had  the  evidence  autherisbed  this  ehajpge,  it  would  have 
eonstituied  a  good  defence  it  the  pi'OSMution,  at  least  s«'  ht 
^  to  ttiitigate  the  crime  from  mtrder  to  manslaughter;  aail 
that  the  state  of  circumstanees  assumed  to  he  true;,  for  tk 
purposes  ofthe  charge,  niaj  harVB  existed  in  point  of  fadt^  is 
not  improbable.  The  dispavity  in  the  age,  sise  and  manhoofi 
of  the  parties,  make  it  onlikelj  that  the  jpeunger  atid  ipeakir, 
shouM  have  commenced  the  awNuilt  in  the  maniier  in*  whiek 
Bill  is  represented  by  the  teathsiOBj  to  have  done,  had  there 
not  been  some  lurking  cause,  not  fully  developed,'goading 
him^ook  His  expnespion,  ^00,  that  he  .had  long  wanted'  to 
kill  Bill,  a  damned  rogue,  and  that  he  would  not  rest  until  he 
}^  done  so,  manifests  some  aecret  grief  AQt  disclosed  by  the 
piroof. 

But  not  one  of  the  facts  hypothetically  put  in  the  request, 
are  to  be  found  in  (he  record.  It  is  not  shown  that  BiU  hsd 
no  frieiids  among  the  &ands  at  ih^  stable.  Neither  did  it 
appear  that  they  had  clubbed  together  to  worry  or  otherwise 
maltreat  him.  There  is  not  only  the  enti^ite  absence  of  all 
Su^fa  eridenee,  but,x>ni;he  contrary,  the  only  teasing  se'ens 
td  hare  been  by  the  d^ehdant. 

Bob  and  C^stfr  had  had  a  scuffle,  or  tustU,  as  they  thklei  it,  tte 
morning  of  the  day  on  which  the  homicide  was  committed,  ia 
witch  Cndar  received  a  scratch  on  the  neck.  It  bled,  and 
Bill  jeered  him  more  than  once  upon  the  mi^Aiap.  Indeed, 
Ibe  proof  estaMishes;  that  from  the  com^iencement  to  the  fitf- 
tal  termtnatioh  of  this  unf6yt«nate -affair.  Bill,  *by  word?  a& 
well  as  by 'acts,  w«s  the  aggfessor.     Conscious  thait  he  was 

trmm  with  a  deadly  weapon,  he  not  only  bantered  Cseaar  for 
fight,  but  when  he  failed  to  provoke  him,  to  bring  on  the 
rencontre.  Bill  stepped  up  t^  hin,  and  putting  his  left  hand 
oto  Osesar's  shoulder,  he  almost  .dlmultaneously,  as  C»ear 
earned^  plun|9^  hie  knife  intp  libtreMt.        . 


WillUn  (d  alAw)  m.  The  State. 
.  We.tn^t  the  reality  is  not  so  bad  m  the  tastimony  mftkee 

it.  . 

Up«>B.tliis  groand^  we  are  clear  tkat  the  judgmeiit  be}#ir 

ilioiild  be  aflrmed^  .         * 

^  2v  The  n£xt  and  main  groiuid  is,  whether  the  definiiioB  of 

nurdeiTjuid  nanAlaughter^  qa  contained  in  the  Penal  Code  of 

•1833,  ift  the  law  by  which  this  slave  should  have  been  tried  ? 

.We  concur  with. Counsel^  that  the  Code  of  1833,  as  well 
^  these  vwhioh  preceded  it,  apf^ly  to  free  wliile  citizess,  and 
not  to  8la\ies,  vnless  anqh  pi^r^  thereof  as  are  specially  made 
90.  Where  shall  we  go,  then,  to  get.  the  definition  of  ofiei^ces 
which  may  be  eofmnitted  ia  thie  Btatc  by  slavciB  and  free  per- 
sons o€  color?  None  of  tire  Stakites  passed,  specifying  the 
•erknes  which  may  be  committed  by  this'portion  of  our  popa- 
latioB,  give  any  definition  of  those  critoes.  N^her  the  Ads 
of  ISll,  1816.  or  1H21,  define  the  crimes  of  murder  or  man- 
•alaHghter^  when  committed  by  a  slave  or  free  person  of  coIcht. 

It  is  maintained  that  we  must  resort  to  the  Common  Laiw 
Am*  this  purpose.  Wherefore  ?  The  Criminal  Code  of  the  Com- 
mon Law  is  no  more  applicable  to  slaves  than  the  Penal  Code 
•f  4838.  And  our  Adopting  Sta<rute  of  1784^  in  introdiMBing 
the  Criminal  Code  of  the  Common  Law  into  this  .State^  .wan 
nev^  supposed  to  have  extended  it  to  slaves<  They  were  a 
4Aass  sui  gimerisy  and  have  always  been  so.treated  by  our.  le- 
fgislatien.  We  commenced,  in- d  770^  to  9»ke  provisiep  •  for 
liftves,  and  the  l^oWnciaJ  Act  of  that  yeai;  is  exceedingly 
comprehensive.     Wo  have  been  adding  to  it  ever  aince.       ^ 

I#  i»  no  doubt  true,  that  both  before  and  since  the  Ado|>t- 
kig  -^tntttte,  we  resorted^  to  jtbe  Common  Layr  for  the  defini- 
tion of  offences  committed  «by  slaves.;  and  this  practice  eon- 
tinued  until  we  adopted  a  Penal  Code  of  our  own.  From  that 
time,  the  uniform  practice  has  been,  to  look  to  the  existing 
Code,  for  the  time  being,  for  our  definitions.  If  the  Penal 
Codes  have  superseded  and  repealed  the  Criminal  Code  9f 
the  Common  Law  for  our  white  population,  m  all  respects j  it 
has  effected  the  same  for  the  blacks,  so  far  as  to  change  the 
definitions  of  offences  which  may  be  committed  by  them. 
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WilUmn  (a  slare)  M.  The  StAte. 

Such  w«  believe  to  be  the  general  understanding  tbrough- 
out  the  State ;  and  no  reason  oceurs  to  us,  founded  either  in 
law  or  policy,  why  a  different  praetioe  shoold.be  estabHshed; 
for  YTQ  repel  tfie  imputation,  that  our*8  is  a  bloody  Code^  when 
compared  with  that  of  England^  « We  hold  the  very  reveree 
to  be  true,  dnd  hope  to  vindicate  it  from  this  reptM^h,  origi- 
nating in  mfBconceptionjWhen  some  of  onr  recent  decisieis 
are  submitted  to  the  profession  end  the  piublie.  Be  this  as  it 
may,  we  cannot,  doubt  but  thai  we  are^  coireet  in  the  oondf* 
flion  at  which  we  have  arrived  nfOQ  this  imp<Hrtant  poink   . 

Ja  answer  to  the  inqiriry,  whether  or  not  perjury,  forgery, 
otHinterfeiting,  &c.  as  defined  by  our  Cede,  may  be  oommitted 
by  a  slave  or  free  person  of  color,  we  reply,  unquestionably, 
they  may  be..  In  the  Act  of  1816,  {Prince,  792,)  after  enu- 
meratiag  particular 'offiniceB,  wiU  be  feund  this  general  pro- 
vision }  "All  other  effsnees  eeiamitted  by  «  slave  or  free  per- 
son of  .color,  either  against  persons  or  property,  or  agaimt 
unethor 'slave  or  person  •f  color,  shall  be  punished  at  the  dis- 
cretion of  the  Court  before  whom  sueb  slave  or  persoa  of  edter 
shall  be  tried ;  such  Court  having  in  view  the  principles  of 
hunnnity  in^ibssing  sent^Qe ;  and  im  no  case  shall  the  saae 
extend  to' life  or  limb/* 

•Suppose  a  negro  had  the  intelligence  to  counterfeit *bank 
bills — why  may  he  not  be  punished;  imder  this  l^w,  for  ite 
ofence  <7f  e^unlerfeitiug,  as  defined  in  tfa^*Code  ?  And  so,  if 
he  eemmit  perjury  in  testifying  against  anorthet  sleeve.  *  VU 
do  not  mean  to  say,  that  a  skve,  in  Georgia,  is  capable  «f 
cemmitting  every  crime  eentained  in  the  Code.  '  Most  of 
them  he  may,  4tnd  be  punished^  und^  the  discretionary  poMr 
vMed  in  the  Inferior  Court,  by  the  Ad  of  1S16. 


t 


••.  ;  *- 


» 
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Braunon  vs,  Tlie  (Jeniral  Bank. 

Jfo.  42. — TuoMAS  A.  JJuANiiux,  plaintiflf  in  error,  vs.  Tem 
Central  JUnk,  defendant  in  ^rror. 

[I.]  Where  A  rule  nuti  htul  i.-<«ued  agninst  a  SbcrifT,  calling  on  him  to  make 
retarn  uf  his  actings  and  tloings  upon  a  ./?.  fa.  which  had  l>ccn  placed  in 
his  hand?,  and  he  makes  his  return  ^thereto,  without  ohjecting  that  the 
terms  of  the  rule  are  too  uncertain,  and  issue  is  joined  upon  his  retaili, 
which  is  submiiicd  to  a  Jury,  and  a  trial  had  thereon  ;  Htill,  without  qbjec- 
tion  from  the  SherifFon  account  of  su^h  uncertainty:  JJrld^  that  after  ver- 
dict, an  objection  on  account  of  such  alleged  uncertainty,  cnnic  loo  late. 

[2.]  It  socm^  to  l>e  tho  usual  method  of  procedure,  first  to  rcciiure  a  retirm 
from  the  SherifT  of  what  he  has  done,  when  it  is  desired  to  nu>ve  against  him 
for  supposed  failure  of  duty,  in  enforcing  a  process  Avhich  has  hem  placed 
in  his  handA:  and  if  he  be  found  in  default,  he  is  called  upon,  then,  to 
show  cause  why  he  should  not  be  attached  for  a  contempt.  Still,  if  tho 
rvlf  ni)ii,  when  first  taken,  be  so  framed  as  to  notify  him,  that  an  attach- 
ment for  contempt  will  be  moved  again.<»t  him,  if,  upon  making  his  return, 
he  should  be  found  in  default,  il  would  seem  that  this  is  a  suHicient  com- 
pliance with  the  demands  of  substantial  justice. 

[3.]  When  there  has  been  an  omisssion  to  enter  a  rule  niti  against  the  Sheriff 
upon  the  minutes,  at  the  uinc  it  wtus  taken,  tho  same  may  bo  uiierwards 
entered  nunc  pro  tunr. 

Role,  in  Muscogee  Superior  Court.  Decision  by  Judge 
Worrell,  December  Terra,  1854. 

At  November  Adjourned  Term  of  Muscogee  Superior 
Court,  1849,  a  rule  nisi  wtis  taken  against  Brannon,  former 
Sheriff,  to  show  cause  why  he  should  not  pay  over  the  amount 
due  on  the  case  stated,  or  the  rule  "be  made  absolute,  and  an 
attachment  issue  against  him,  as  being  in  contempt  of  this 
Court."  The  case  was  stated  as  "a  fi.  fa.  in  Superior 
Court,'*  without  stating  from  what  county,  or  the  amount 
thereof.  At  December  Term,  1854,  a  motion  was  made  to 
arrest  judgment  on  this  rule  nisi,  because  of  uncertainty,  in 
not  specifying  the  county  whence  the  Ji.  fa.  issued,  or  the 
amount  thereof.  In  the  meantime,  however,  at  the  June 
[fenn,  1854,  the  Sheriff  had  made  return  to  the  rule,  issue 
had  been  joined,  and  a  verdict,  found  in  .favor  of  plaintiff. 

1[0L...XTIII.-4C 
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Brannon  vs.  The  Central  Bank. 

The  Court  refused  to  arrest  the  judgment,  and  Brannon  ex- 
cepted. 

The  rule  nisi  never  having  been  entered  on  the  minutes, 
the  Court  ordered  the  same  entered  7iunc  pro  tunc.  To  this 
order  Brannon  excepted. 

The  Court,  on  motion,  granted  an  order  absolute,  and  di- 
rected an  attachment  to  be  issued,  committing  the  Sheriff,, 
irithout  bail  or  mainprize,  until  he  purge  himself  of  the  con- 
tempt, by  paying  over  the  money.  To  this  order  Brannon 
excepted. 

On  these  jBxccptions  error  is  assigned. 

Johnson  &  Sloan,  for  plaintiff  in  error.  , 

Thomas  and  Downing,  for  defendant  in  error. 

JBt/  the  Court — Starnes,  J.  delivering  the  opinion. 

[1.]  It  is  alleged,  that  the  Court  erred  in  over-ruling  the 
motion  to  arrest  final  judgment  against  the  Sheriff,  on  the 
♦i»'©  grounds — 1.  Because  no  rule  nisi  against  him  had  been 
granted.  2.  Because  the  paper  purporting  to  be  such,  was 
uncertain  and  indefinite  in  its  character.  ♦ 

1.  The  record  before  us  shows  that  a  rule  nisi  bad  issued. 
Perhaps  not  in  the  form  which  is  most  commonly  adopted^ 
but  it  is  a  rule  calling  on  the  Sheriff  to  make  a  return  of  bia 
actings  and  doings  upon  the  fi.  fa.  which  is  stated  at  the  head 
of  the  rule ;  and  in  connection  therewith,  to  show  cause  why 
he  should  not  be  attached  for  a  contempt  of  Court. 

2.  It  is  true  that  the  rule  is  not  so  certain  in  its  terms  as 
it  might  be  made.  But  it  seems  to  have  been  sufficiently 
certain,  to  have  enabled  the  Sheriff  to  make  his  return  there- 
to, without  objection  from' him  at  the  time.  Issue  was  takea 
with  thai  return  by  the  plaintiff,  a  trial  had  thereon  before  a 
Jury,  and  verdict  rendered  without  any  such  objection  on  the 
part  of  the  Sheriff.  After  this,  such  an  objectioil  comes  too 
late.    And  it  must  be  presumed,  that  if  the  rule  was  not  at  fint 
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sufBciently  certain  for  all  purposes  of  notice  to  the  Sheriff, 
it  was  made  so,  to  his  satisfaction,  at  the  trial. 

[2.]  It  is  next  insisted,  that  the  Court  erred  iu  making  the 
role  absolute,  and  granting  an  attachment  against  the  Sheriff, 
L  Because  the  Sheriff  should  have  been  notified  and  required 
»  show  cause  why  he  should  not  be  punished  for  contenpt, 
>efore  the  attachment  issued.  And  to  support  this  position, 
Davis  V9.  IrtoiUj  (8.  Oeo.  R.  156,)  was  cited. 

In  thdt  case,  the  error  alleged  was,  that  "  after  the  ruld 
fas  made  absolute  against  the  Sheriff,  an  attacliment  wa# 
ordered  to  issue  against  him,  without  first  calling  on  him  to 
(how  cause  why  the  attachment  should  not  issue  against  him.*' 
rhis  is  the  objection  which  the  Court  there  says,  '^  was  well 
Aken."  But  here  the  attachment  was  not  ordered  to  issue, 
irithout  first  calling  on  the  Sheriff  to  show  cause  why  he 
ihoold  not  be  attached.  lie  was  called  on  by  the  ryle  ni»i  to 
nake  return  of  his  actings  and  doings  in  the  premises,  and 
iko  to  show  cause  why  he  should  not  be  attached  for  a  con- 
«mpt.  Thus,  in  effect,  he  was  notified  that  an  attachment 
foald  be  moved  against  him,  if  it  should  appear  that  he  had 
lot  done  his  duty,  and  had  not  paid  whaf  he  had  collected  on 

We  believe  that  it  is  the  usual  method  of  procedure,  first, 
/^  lequire  a  return  of  what  the  Sheriff  has  done,  when  it  is ' 
iMired  to  move  against  him  for  supposed  failure  of  doty  in 
nforcing  a  process  which  has  been  placed  in  his  hands  for 
execution.  And  if  he  be  found  derelict,  he  is  called  on  to 
ihow  cause  why  the  rule  should  not  be  made  absolute  and  ho 
ibonld  not  be  attached  for  a  contempt.  Still,  if  he  do  receive 
lotification  at  the  time  the  rule  is  first  moved  against  him, 
liat  an  attachment  for  contempt  will  be  moved  against  him, 
M»  should  be  found  in  default,  is  not  the  result,  in  point  of 
it^htantialjuwticej  the  same  to  him  ? 

It  has  been  objected  that  the  final  rule,  in  this  case,  should 
lot  liave  been  that  the  Sheriff  do  pay  the  money,  but  that  ho 
h$M  havs  been  attached  for  a  contempt,  if  he' were  found  in 
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One  construction  of  the  rule  which  was  taken,  may  be,  that 
.it  was  intended  as  a  punishment  for  contempt,  and  that  he 
should  be  imprisoned  until  he  purged  himself  of  such  con- 
tempt, bj  paying  the  money  found  to  be  due.  But  that  pay- 
ment, itself,  may  be  regarded  as  having  been  intended  as  a 
punishment  for  the  contempt;  and  hence,  the  objection  cannot 
b0.  sustained^ 

[3.]  The  admission  of  the  entry  of  the  rule  nisi  upon  the 
minutes,  nunc  pro  tunc^  was  in  accordance  with  a  well  settled 
and  judicious  practice ;  and  we  have  no  fault  to  find  with  it 

Judgn^ent  affirmed. 


No.  48. — Thomas  B.  Hancock,  plaintiff  in  error,  v9.  Cyrus 
Ross',  defendant  in  error. 

^  [1.]  Where  the  terms  of  a  special  agreement  hnvo  beenr  pefformed  on  one 
side,  and  nothing  is  to  be  done  on  the  other  but  to  make  a  moncj.  payiMBt, 
sucl^  payment  may  be  enforced  by  indebitatus  auumptit. 

^■[3.]  Where  good«  have  been  supplied  under  a  special  agreement^  but  not  in 
conformity  thereto,  compensation  may,  nevertheless,  be  en'forced  by  actioni 
tf  general  (Ueump$if^  if  the  defendant  has  retained  andebjoybd  the  benefit 
of  what  was  actually  fumiahcd. 

Assumpsit,  &c.  in  Marion  Superior  Court*     Tried  before 
.Judge  WoRKBi^i,  February  Term,  1855.  *      , 

This  waa  an  action  of  assumpsit,  by  Hancock,  agaanst  Boo, 
for  tl^e  price  of  a  buggy  and  harness.  At  the  trial,  pUinliff 
proposed  to  prov.e,  by  A.  D.  €hambliss,  that  ^*  defeadaat  A 
fered  him,  as  agent  for  plaintiff,  ^155  for  the  buggy  and  har- 
ness, aad'witnosQ  agreed  to  take  it  if  he  could  d6  no  better. 
Afterwards,  witness  Aet  .him  and  told  him.lu^  had  brongk 
him  the  buggy.     Defendant  said  he  had  not  the  in 
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ness  proposed  to  wait  till  Christmas,  by  paying  interest ;  de- 
fendant said  he  had  no  way  of  giving  the  note  ;  witnefB  told 
him  that  he  would  leave  the  buggy  at  his  house,  and  he  could 
have  the  dash-board  mended,  and  when  witness  canio  back  ho 
would  take  the  note'  and  pay  for  the  mending.  To  this^  de- 
fendant agreed." 

To  this  testimony,  Counsel  for  defendant  objected,  on  thd 
groHud^  that  it  disclosed  a  special  contract,  and  did  not  sup- 
port the  action.  The  Court  sustained  the  objection,  and  thii^ 
decision  is  assigned  as  error. 

Blandford  ;  Oliver,  for  plaintiff  in  error. 

Pryoii,  for  defeudant  in  error. 

By  the  Court. — Starxks,  J.  delivering  the  opinion. 

[tJ]  The  rule,  that  where  there -is  an  express  contract  be- 
tween the  parties,  they  cannot  redprt  to.an  in^plied  one,Mg  sb 
clear,  and  has  prevailed  so  long,  that  it  is  said  to  have  lieen 
reduced  to  an  axiom  of  law. 

£ut  it  is  also  very  well  settled,  that  where  the  terms  of 
the  special  agreement  have  been  performed  on  one  side,  and 
uoAing  is  •CO  be  done  on  the  -other  but  make  a  meney  ^pa^ 
ment,  9uch  payment  may  be  enforced  by  indebitatus  Mgump^ 
Mk.  {Oooke  vs.  Munntane,  1  B.  ^  P.  864,  B.  N.  jR.  18tL 
Aleom0v$.  WesterbrooJ^e^  1  Wih.  117.  BtancJn  vs.  Sfasky 
\  M.^W.  545.  See,  also,  notes  to  CiMer  vs.  Poiaell^  2 
Smith's L.  C.  1.  Clarkvs.Fairchad^22,Wmd.  517..  Bank 
of  Columb.  vs.  PattersoHy  7  Oranch  299.) 

•Let  us  apply  these*4>rinciple8  to  the'  case  before  us.  .  There 
was  an  express  agreement  between  the  parties ;  and  it  ap- 
pears, that  all  that  was  for  the  advantage  of  the  defendant, 
which  the  plaintiff,  by  his  agent,  had  undertaken  to  perform, 
was  performed  by  him.  He  agreed  to  deliver  the  buggy  for 
the  priee  stipulated,  and  to  call  afterwaMs  and  pay  the  per- 
.8<m  whom  the  defendant  might  get  to  mend  the  dash-board^ 
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and  to  receive  a  note  for  the  purchase  money.  It  is  true 
tliat  thp  record  does  not  show  that  any  Inpayment  was  ever 
made  by  the  plaintiff  for  the  mending  of  the  buggy,  or  that 
he  ever  called  for  the  note.  But  it  does  not  appear  that  this 
was  made  a  condition  precedent  in  the  agreement.  If  the 
plaintiff  has  not  paid  for  mending  the  buggy,  he  is  liable  for 
it,  and  it  may  be  collected  from  him,  and  the  defendant  need 
net  necessarily  have  paid  for  the  same,  or  have  made  himself 
liable  therefor.  If  he  did  not  call  for  the  note,  no  one  has 
suffered  injury  by  it  but  himself ;  so  that  these  things  were 
not  conditions  precedent  to  the  defendant's  deriving  the  ad- 
vautage  to  himself,  which  was  contemplated  in  the  execntion 
of  the  contract.  The  money  paym^snt,  therefore,  which  he 
agreed  to  make,  may  be  collected  frcfin^him  by  this  action, 
which  is  in  the  nature  of  an  action  of  assumpsit,  and  the 
rate  of  recompense,  viz  :  the  price  of  the  buggy  which  w^ 
fixed  by  the  special  contract,  may  be  looked  to  as  the  measure 
of  damages ;  not  that  the  plaintiff  can  ground  his  claim,  when 
hi»  action  is  in  general  assumpsijb,  upon  the  special  agreement, 
but  that  such  agreement  piay  be  taken  as  evidence  of  valne. 

[2.]  There  is  another  reason  why  this  action  may  be  sa9* 
taked,  notwithst^andi^g  the  special  agreement,  and  akhongh 
the  plaintiff  may  not  have  strictly  complied  with  his  part  of 
the  contract :  and  that  is,  that  according  to  this  record,  the 
defendant  appears  tfi  have  retained  the  buggy,  and  enjoyed 
th^ 'benefit  of  the  contract  to  a  certain  extent,  and  withont. 
repudiating  it.  hk  such  oases,  an  action  of  indebitatus  oh 
ifumpsit  will  lie,  even  where  there  has  been  a  special  contract. 
{Farfi$toorth  V8.  Qarrardy  1  C€unp*  88.  Parky  J.  in  Read  v$. 
Mann.  Say  ward  vs.  Leonard^  7  Pick.  181.  Linningcfale  Ui 
JAvingHtoUy  10  Johns.  86.)  And  see  o^er  cases^  cited  al  2 
SmitKBL.Ca$e%^2&. 

JadgHieat  reversed. 
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No.   44. — David  N.   Burkualter,  plaintiff  in  error,  t9. 
William  Wblt^  et  at  defendants  in  error. 

[1.]  Where  the  rerdict  of  the  Jury  is  strongly  and  decidedly  against  the 
weight  of  eridence,  a  new  trial  will  be  granted. 

Motion  for  new  trial,  in  Marion  Superior  Court,  FebroaTjr 
Term,  1855.    Decided  by  Judge  WorrelI. 

This  was  a  claim  case.  The  levy  was  under  a  mortga^ 
fi.  fa,  issued  on  a  mortgage  made  b j  defendant  in  fi.  fa.  to 
William  Wells  and  Burton  W.  Dowd,  dated  2d  November, 
1840,  and  on  which  was  entered,  ^^  Recorded  in  book  E,  2d 
February,  1841.  B.  W.  Dowd,  Clerk."  The  claimants  were 
purchasers  under  younger  judgments.  The  whole  issue  in 
the  case  was,  whether  the  mortgage  was  properly  recorded, 
and  within  time. 

JoHK  Campbell's  evidence  agreed  upon  was,  that  being  in- 
formed that  there  was  a  defect  in  the  registry  of  the  mortgage, 
he  went  into  the  office  and  examined  the  record.  It  was  all 
perfect,  except  the  name  of  the  mortgagor  did  not  appear  to 
the  deed.  He  thinks  Burkhalter  knew  of  the  defect  before^ 
he  purchased.  Afterwards,  he  looked  again  at  the  record 
and  found  it  complete.  He  asked  Dowd  how  it  happened* 
He  at  first  evaded,  and  then  admitted,  that  he  had  added  the 
name  himself,  and  said  he  had  a  right  to  do  it. 

Wiley  Williams  testified :  That  he  heard  Dowd  say,  that 
in  recording  the  mortgage,  he  had  neglected  to  put  the  signa- 
ture ;  that  he  afterwards  added  it,  biit  not  within  the  time 
allowed  for  the  record  of  the  mortgage. 

The  original  deed  of  mortgage  was  lost. 

B.  Hill,  testified :  That  he  had  seen  the  original  mortgage 
deed,  and  that  it  had  the  same  entry  of  ^'  recorded,"  &c.  on 
it;  that  he  afterwards  examined  the  registry,  and  found  it 
complete. 

W.  C.  Down,  testified:  That  he  was  the  son.  of  B.  W. 
Dowd,  and  used  to  aid  him  in  his  office  of  Clerk ;  that  ae- 
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cording  to  tht  best  of  his  recollection,  the  copy  of  the  mort- 
gage was  correct ;  that  he  knew  of  the  recording  of  the  orig- 
nal;  he  recorded  it  himself,  for  his  father.  It  appears  to 
witness  that  there  was  some  error  in  the  subscription  of  the 
name  of  B.  AV.  Dowd,  Clerk,  to  the  certificate  of  record;  but 
of  that  ho  is  not  positive.  The  omission,  he  thinks,  was  of 
the  W,  in  the  name  of  Burton  W.  Dowd,  Clerk. 

The  Jury  found-«r  verdict  for .  plaintiffs  in  Ji,  fa.  A  new 
trial  was  moved,  on  the  ground  that  the  verdict  was  against 
the  evidence  and  weight  of  evidence.  The  Court  refused  the 
iiile,'and  this  is  the  error  assigned.     . 

Bdandfokd;  Hall,  for  plaintiflTin  error. 

Hawkins,  representing  €ooK  &  Montfort.  for  defendaul 
in  error. 

Bjf  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  If  Campbell  and  Williams  are  to  be  believed,  and 
no  attempt  is  made  to  impeach  their  testimony,  then  a  nef 
trifd'  should  have  been  granted  in  this  case,  upon  the  ground, 
that  the  verdict  of  the  Jury  is  strongly  and  decidedly  against 
the  weight  of  evidence. 


No.  45. — Job  Tujiner,  plaintiflTin  error,  vs.  John  Joiner ef 
ah  defendants  ia  error. 

[1.]  In  a  proceeding  under  the  sixth  section  of  tuc  Jadiciary  Act  of  14  99,  to 
establish  a  lost  SheriflTs  deed  to  property  sold  under/?. /a.  the  defendant  in 
li.  fa,  is  a  necessary  party. 

[2.]  The  Court  in  ^ich  a  lost  deed  for  land  is  to  be  established,  is  theSu- 
^entr  Count  of  the  coanly^in  which  the  land  Hot. 
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Ejectment,  in  Marion  Superior  Court.  Tried  before  Ju^giO' 
Worrell,  February  Term,  1855. 

This  action  was  for  land  on  the  demise  of  John  Joiner  and 
others  v%.  Job  Turner,  tenant  in  possession.  On  the  trial, 
Turner  offered  in  endence  an  estabb'shcd  copy  of  a  Sheriff'a 
deed — established  by  the  Superior  Court  of  Marion  County 
—the  deed  being  made  by  Cullen  R.  Lockett,  former  Sher- 
iff. The  rule  nini  was  served  upon  him,  and  the  Court  perr 
fitted  the  plaintiff  boloAv  to  show  that  Lockett  did  not  reside 
i;i  Marion  County,  at  the  time  of  the  establishment  of  tl\e 
copy  deed.  Upon  this  proof,  the  Court  rejected  the  estaj)-r 
Ibhed  copy  ;  and  the  adn^i^ion  of  evidence  to  this  point,  the 
trial  of  the  issue  by  the  Court,  and  the  final  rejection  of  the 
copy  deed,  are  all  assigned  as  errors  in  tlys  Court. 

,  Blaxdford  &  Crawford;  Miller  &  Hall,  for  plaintiff' 
in  eicrur. 

Elam,  for  defendant  in  error. 

By  the  (7oMrt.— Bknnino,  J.  delivering  the  opinion. 

What  persons  ought  to  be  th'e  parties  to  a  rule,  for  the  es- 
tablishment of  a  lost  Sherifi^s  deed? 

What  Court  is  the  Court  to  entertain  the  rule  ? 

The  answer  to  these  two  questions  will  decide  this  case. 

The  latter  plirt  of  the  sixth  section  of  the  J[udiciary  Ajct  of 
1799,  is  as  follows :  "  and  the  said  Courts,  respectively,  shall 
have  power  and  authority  to  establish  copies  of  lost  papers, 
deeds  or  other  writings,  under  such  rules  and  precautions 
1^  are  or  may  have  been  customary,  and  according  to  law  and 
^equity." 

The  rules  and  precautions  th^t  had  been  custopiary,  and 
ftccordinjg  to.law  and  equity,,  for  affording  relief  in  the  qaae 
T0Xf.xTnM7 
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of  lost  writings,  were  such  as  were  in  use  for  that  purpose  m 
iJi^uity.  And  among  those  in  use  in  Equity,  for  that  pur- 
pose, as  well  as  for  all  other  purposes,  was  one,  that  all  per- 
sons interested  in  the  relief  prayed  for  in  the  bill,  should  be 
parties  to  the  bill. 

Who,  then,  are  the  persons  interested  in  the  question, 
•whether  a  Sheriff's  deed  shall  be  established  or  not  ? 

Of  these  persons,  he  who,  as  Sheriff,  made  the  -deed,  is  ob- 
tlously  one.  It  is  clear  that  he  may  be  affected  in  various 
irays,  by  the  judgment  establishing  the  deed. 

The  defendant  in  the  fi,  fa,  under  which  the  property  waft 
sold,  is  another.  It  is  against  him,  chiefly,  that  the  deed, 
irhen  established  is  to  operate. 

Is  such  a  deed  necessary  to  transfer  the  property  to  tbe 
purchaser  ?  It  is  the  property  of  the  defendant  mfi,fa.  that 
the  deed  is  so  to  tpansfer.  Is  such  a  deed  not  necessary  to 
the  transfer  of  the  property,  but  yet  useful  to  the  purchaser, 
ais  evidence,  to  show'the  property  transferred  to  him  ?  What- 
ever, as  evidence,  shows  the  property  transferred  to  the  pur- 
chaser,  as  evidence,  also  shows  it  transferred /row  the  defen- 
dant in  Ji.  fa.  In  these  respects,  most  important  respects, 
too,  it  is  the  defendant  in  fi,  fa,  and  not  the  Sheriff,  who  has 
the  interest  that  is  against  the  establishment  of  the  deed. 

[1.]  In  a  proceeding  in  Equity,  to  obtain  relief  or  protec- 
tion^ against  the  consequences  of  the  loss  of  a  SheriS^s  deed, 
the  defendant  in  the  /.  fa,  whose  property  the  deed  would 
transfer  or  effect,  would  be  a  necessary  party.  Of  this,  there 
cannot  be  much  doubt.  And  if,  in  such  a  proceeding,  he 
would  be  a  necessary  party,  then,  by  the  l^guage  of  the 
sixth  section  of  the  Judiciary  Act  of  1799,  he  is  a  necessary 
party  to  a  proceeding  under  that  section,  to  establish  a  lost 
Sheriff^s  deed.  . 

This  being  so,  the  Sheriff's  deed,  in  this  case,  was  not  prop- 
erly established — for  Jones,  the  defendant  in  the  fi.  fa.  .wa« 
not  a  party  to  tho  lule  by  which  the  deed  was  established. 
For  this  reason,  therefore,  the  decision  of  the  Qourt,  rcjjeist-^ 
ing  the  copy  deed,  when  offered  as  evidence,  was  right. 
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In  irhd-'t  Court,-  of  what  county,  is  the  proceeding  for  die 
-establishment  of  a  lost  deed  to  land  to  be  ?  In  the  Superior 
Court  of  the  county  in  which  the  land  lies. 

The  Constitution  of  the  State  says,  that  "  The  Superior 
Court  shall  have  exclusive  jurisdictiou,**  ^^  in  all  cases  respect^ 
ing  titles  to  lan^,  which  shall  be  tried  in  the  county  where 
the  land4ies." 

A  case  for  establishing  a  lost  deed  to  land,  is  a  case  res- 
pecting the  title  to  land.  It  is,  therefore,  a  case  which,  by 
the  words  of  the  Constitution,  has  to  be  tried  in  the  Superior 
Court  of  the  county  in  which  the  land  lies.  Such  a  case  more 
directly  and  exclusively  respects  the  title  to  land,  than  does 
ft  case  in  ejectment ;  for  strictly  speaking,  an  ejectment  con- 
cerns rather  the  possession  of  land  than  title  to  land. 

[2.]  We  think,  therefore,  that  the  Superior  Court  of  the 
county  in  which  the  land  lies,  is  the  Court  in  which  a  lost 
deed  to  the  land  is  to  be  established.    ., 

There  were  some  other  points  in  the  case,  but  the  decision 
of  these  two  renders  it  unnecessary  to  decide  them. 


No.  46. — David  N.  Burkhaltkr,  plaintiff  in  error,  v$.  Con- 
DY  Bullock,  defendant  in  error. 

(1.]  Appeals  are  included  within  the  Act  of  1818,  as  to  amendmentfl  and 
special  pleadings. 

Motion,  in  Marion  Superior  CotUrt  Decision  by  Judge 
WOBBXLL,  February  TerAi,  1^55. 

BurlLludter  recovered  a  judgment  against  Bulloch,  from 
which  BoUoch  appealed,  paying  costs  and  giving  security. 
Am  tli0  first  term  of  thci^p^  « motion  was  msdele dismi^ 
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:the  same,  on  the  ground  that  the  seenrity  was  in'sufflcient; 
and  that  if  ever  sufDcient,  it  had  become  insufficient  pending 
the  appeal.  Issue  was  joined  on  these  grounds  by  Bulloch, 
and  found  against  him.  Bulloch  then  proposed  to  file  his  af- 
fidavit, that  from  his  poverty  he  was  then  imable  to  pay  the 

'Costs  and  give  the  security,  in  terms  of  the  law. 

The  Court  admitted  this  affidavit,  and  refused  to  dismiss 

•the  appeal ;  and  these  decisions  are  assigned  as  error. 

Blandford  and  S.  Hall,  for  plaintiff  in  error. 

Pryor,  for  defendant. 

By  the  Caurt, — ^Bexning,  J.  delivering  the  opinion. 

In  this  case^  the  motion  of  the  appellee,  Bnrkhalter,  waste 
-dismiss  the  appeal  on  one  or  the  other  of  two  grounds,  vis: 
that  the  sureties  of  Bullock,  the  appellant,  were  insolvent  at 
the  time  when  the  appeal  was  entered,  or  that  they  had  be- 
come insolvent  since  the  appeal  was  entered.  ^^  And  tl^re- 
fore,"  says  the  bill  of  exceptions,  ^^  said  Bullock  joined  issue 
upon  said  motion,  as  to  the  solvency  of  said  securities,  at  the 
time  said  appeal  was  entered,  or  as  to  the  solvency  or  insol- 
Tency  of  said  securities,  pending  said  appeal,  which  idsue  was 
then  and  there  submitted  to  a  Jury,"  "  by  said  Court ;"  and 
"the  said  Jury  returned  a  verdict,  finding  the  issue  in  favor 
M  said  Burkhalter." 

Now,  what  was  it  that  the  Jury  found?  That  the  sureties 
were  insolvent  when  the  appeal  was  entered,  or  that,  though 
;.  solvent  then,  they  became  insolvent  afterwards  ?  It  ia  idipos- 
sible  to  say. 

And,  unless  this  could  be  known,  it  is  not  possible  to  de- 
iermine  what  further  ought  to  be  done  in  the  case;  for  the 
consequences  of  a  finding,  either  way,  on  the  first  alterna- 
tive of  the  issue,  would  be  different  from  those  of  a  finding, 
either  way,  on  tfli6  last  alternative  of  the  issue. 

We  think,  thereTore,  that  it  was  wrong  in  the  Court,  to  fe- 
'^VetMsfln'ding;  Knd,  therefiDre,  We^  think  that  this  Me 
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ught  to  be  submitted  to  another  Jury,    with  instructions  to 

nd  on  each  alternative  of  the  issue. 

When  this  shall  have  been  done,  should  the  finding  be,  that 
he  8ure*tie1s  were  insolvent  at  the  time  when  the  appeal  was 
ntered,  then,  still,  we  think  the  appeal  is  not  to  be  dismissed, 
r  the  appellant  will  make  affidavit  that  he  is  advised,  and  be- 
ieves  that  he  has  a  good  cause  of  appeal,  and  that,  owing  to 
is  povcrtj,  he  was  unable,  at  the  time  of  the  Appeal,  to  give 
ctber  security  than  that  which  he  gave. 

And  should  the  finding  be,  that  the  sureties  became  insol- 
ent after  the  appep.1  was  entered,  neither,  then,  do  we  think 
hat  the  appeal  is  to  be  dismissed,  provided  the  appellant  will 
sake  affidavit  that  he  is,  at  the  time  when  he  makes  the  affi- 
iavit,  advised  and  belierc^s  that  he  has  a  good  cause  of  ap- 
peal ;  and  that,  owing  to  his  proverty,  he  is  unable  togive  any 
orther  security  on  the  appeal,  than  that  which  he  has  al- 
wly  given. 

£1.]  In  the  opinion  of  this  Court,  the  Actof  1818,  as  to 
imendments,  includes  appeals.  And  the  first  section  of  that 
ict  is  in  these  words  :  **  That,  in  every  case  where  there  is 
i  good  and  legal  cause  of  action,  plainly  and  distinctly  set 
*orth  in  the  petition,  and  there  is,  in  substance,  a  copy  served 
m  the  defendant  or  defendants,  or  left  at  their  most  noto- 
•ioiis  place  of  abode,  every  other  objection  shall  be,  on  motion, 
iioended  without  delay  or  additional  costs."  {Cobb* 8  Big. 
187.     Seel5Ga.E.110.) 

And  if  an  affidavit  shall  be  mad^by  the  appellant,  in  pur- 
mance  of  what  has  above  been  indicated,  he  will  have 
l)rought  himself  \vithin  the  Act  of  1842,  to  enable  parties  to 
ippeal  without  giving  security  and  paying  costs.  {Cobb* 8  Dig. 
501.) 

I  doubt,  myself,  whether  any  objection  can  be  taken  to  An 
ftppeal,  on  the  ground  that  the  sureties  have  become  insolvent 
since  the  entering  of  the  appeal.  In  such  a  case,  the  app^l 
is  certainly  good  at  first;  and  does  the  Statute  of  Appeals 
require  more  than  that?  I  doubt  it,  notwithstanding,  the 
rtJeiof  Court.  -  ••       •   .'  • 
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No.  47. — Osborne  Edwards,  plaintiff  in  error,  vs.  Jams 
Ferryman,  trustee  et  al.  defendants  in  error.  James  Feb- 
RTMAN  et  al.  plaintiffs  in  error,  v9.  Osborne  Edwards,  de- 
fendant in  error. 

[1.]  If  the  answer  does  not  not  clearly  set  forth  such  facts  as,  displacing  the 
whole  equity  of  the  bill,  require  an  injunction  to  be  dissolved  ;  bat  oolj 
swear  off  a  portion  thereof,  the  injunction  may  be  dissolved  pro  tanto. 

12,}  Where  a  bill  in  Equity  is  filed  by  a  trustee,  under  a  deed  of  settlement)  ii 
favor  of  L  C  E,  a  married  woman,  and  also,  in  .the  name  qf  the  latter,  by 
prochan  ami,  against  her  husband,  who  is  the  maker  of  the  deed,  she  be- 
ing the  chief  beneficiary  under  the  same,  most  interested  in  the  dispositioo 
of  the  property,  and  the  decree  whic&  is  sought ;  and  the  suit  is  disnnsied 
by  the  trostee,  without  the  consent  of  the  wife  or  her  Solicitor  :  upon  no- 
tion to  re-instate  the  same:  Udd^  that  L  0  E  iiad  the  right  to  be  consolted 
.as  to  the  dismissal  of  the  bill,  and  that  no  act  of  the  trustee,  &  dismisBBg 
the  same  without  her  consent,  could  be  suffered  to  prejudice  her  rights. 

In  Equity,  in  Marion  Superior  Court.  Decisions  by  Judge 
IVoRRELL,  February  Term,  1855.  Consolidated,  by  consent, 
^in  the  Supreme  Court. 


On  12th  April,  1854,  Osborne  Edwards  executed  a  deed  of 
trust  to.  James  Perrymnn,  conyeying* 'certain  lands,  negroeB, 
■and  three  promissory  notes — one  on  H.  M.  Jeter,  one  on  & 
K.  Lamb,  and  one  on  Wm.  Tarborpngh— to  hold  the  sane 
for  the  sole  and  separate  use  of  the  wife  of  Osborne  Edwiords 
&r  life — ^reserving  the  management  and  control  of  the  pro- 
perty, both  real  and  personal,  to  Osborne  Edwards,  by  aiid 
with  die  consent  of  his  wife,  and  also  the  power  to  sell  and  re- 
invest in  the  same  way.  Subsequently,  Ferryman,  as  trustee,  t 
and  Porter  Ingram,  as  next  friend  of  Mrs.  Edwards,  Skd 
their  bill*  against  Osborne  Edwards,  Henry  M.  Jeter  and  oth- 
ers, alleging  the  execution  and  ccmtents  of  this  deed,  and  dial 
-Edwatds  was  a  man  of  dissolute  habits^  frequently  in  a  state 
ef  beastly  intoxication,  and  wholly  hnfitted  for  theniitoage- 
ment  of  any  .business,  associating  with  persons  of  low  charac- 
ter, and  losing  considerable  sums  by  gamblings  that  heJuid 
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Tmded  the  notes  on  H.  M.  Jeter  and  Lamb,  to  ene  Sftmoel  &:. 
2!rawfor<)  and  one  Davis,  with  intent  to  defraud  Mrs.  Edwarda,.- 
hej  knowing  the  existence  of  the  deed^  that  he  made  nO' 
provisions  for  the  support  of  his  wife,  and  failed  tore-invest  the 
>receeds  of  the  said  notes,  and  is  using  and  wasting  the  rents, 
B8ues  and  profits  of  all  the  property,  real  and  personal.]  Mn^ 
Crawford,  in  this  bill,  alleged  that  she  withdrew  her  consent 
;o  the  ^aid  Osborne's  continuing  to  manage  and  control  this 
)ropcrty,  and  required  him  to  turn  it  over  to  her  trustee^ 
Fhe  prayer  was  for  a  receiver,  and  that  Edwards  be  decreed 
»  .deliver  up  all  of  said  property  into  the  receiver's  hands., 
fldao,  for  an  injunction,  restraining  Crawford  and  Davis  from 
trading  or  collecting  the  notes  purchased  by  them,  and  re- 
itaraininglho  makers  of  the  notes  from  paying  the  same.  AH 
9£vhich^as  granted. 

Edwards,  by  his  answer,  admitted  the  making  of  the  deed, 
bat  set  up  that  it  was  procured  from  him  fraudulently,  when 
he  was  intoxicated ;  admitted  excessive  drinking,  but  attributed 
it  to  the  abandonment  of  his  wife ;  admitted  gaming  for  cigars, 
cider  and  spirituous  liquors,  but  denied  gaming  to  any  con- 
siderable amount.  As  to  the  note  on  Jeter,  he  stated  he  had^ 
placed  it  in  the  hands  of  Messrs.  Blandford  &  Crawford, 
Attorneys,  to  collect  and  pay  over,  from  the  proceeds  thereof^ 
enough  te  satisfy  a  note  to  Sam'l  Crawford,  due  by  Edwards,, 
before  the  making  of  the  pretended  deed.  The  .alleged  sale 
of  the  note  to  Davis  was  denied.  He  admitted  that  he  had 
not  paid  anything  towards  the  support  of  Mrs.  Edwards,  iMSt 
iUeged  that  he  never  had  been  applied  to  for  any  amount  for 
that  purpose. 

The  answers  of  Crawford  and  Davis  agreed  with  Edwarda,. 
M  to  the  facts  within  their  knowledge. 

On  motion  of  Counsel  for  Crawford,'  on  the  coming  in  of 
hit  answer,  the  Court  ordered  the  injunction  dissolved,  so  far 
ML  it  restramed  Crawford  and  his  Attorneys  from  collootiiig: 
tbe  note  on  Jeter.  This  is  the  il^cision  to  which  the  com* 
pkinants  excepted. 
^Dliupng  tlMyoation»  Jwmm^Baajmm^  tlte4nttiea»  on|«B«l 
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the  Clerk  to  dismiss  this  bill,  and  it  was  so  entered  on  the 
•  docket  by  the  Clerk.  At  the  February  Term,  thfe  CooDBel 
for  Mrs.  Edwards  and  her  next  friend,  moved  a  rule  nui  for 
"defendants  to  show  cause  why  the  bill  should  not  be  re-instated, 
on  -the  ground  that  Ferryman  was  a  dry  trustee,  and  Mrs.  Jd- 
wards,  the  true  benefioiary  and  party ;  cmd  that  she  had 
neither  consented  to  or  known  of  his  action  in  this  matter. 
The  defendants  responded,  that  Ferryman  had  agreed  wth 
%Edwards,  that  if  Edwards  would  turn  over  to  him  the  notes 
for  hire  and  ren.t,  he  would  dismids  the  bill;  thi^t  he  did  de- 
liver the  notes  as  agreed  on,  and  Fervyman  dismissed  the  bill; 
und  that  this  was  a  full  and  complete  settlement  of  the  case. 
On  the  hearing,  it  appeared  that  Mrs.  Edwards  employed 
the  Counsel  to  file  the  bill,  the  trustee  declining  to  dp  so;  and 
that  he  was  merely  a  nominal  party.  Th^  Court  ^-instated 
the  case,  and  to  this  decision  Edwards  excepted. 

The  errors  assigned  by  each  party,  were  heard  together. 

Blanj)F0RD  &  Crawford,  for  Edwards. 

Oliver  ;  Hall,  for  Ferryman  et  al. 

By  the  Court, — Starnes,  J.  delivering  the  opinion. 

.  [1.]  The  order  of  the  Court  below,  dissolving  the  injunc- 
tion as  to  Crawford,  on  the  ground  that  the  equity  of  thebiH 

•  Was  sworn  off,  was  too  general.     We  think  it  right  that  the 
ipjunction  should  have  been  dissolved,  (according  to  the  case 
made  by  the  answer,)  tp  the  extent  of  the  debts  of  Edwards, 
shown  to  have  been  in  existence  at  the  date  of  the  deed  exe-l 
cuted  by  him.     And  that  the  Court  should  have  modified  his 

•  order  so  that  Crawford  might  have  proceeded  to  collect  the 
note  in.  his  hands,  if  he  chose  to  take  the  risk  of  this,  with 
the  bill  pending,  ^and  have  paid  such  debtSi  holding  the  bal- 
ance subject  to  further  decree.^  Btit  the  answer  .does  not 
ahow  whether  or  not  these  debts  would  l^ave  absorbed  tlie 
flilid  in  ^uestkm.    If  tl^  woiild.noty  iX  .18  proper,  that  the 
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bdmnce  of  the  note  in  CrawfoFd's  hands,  after  these  debtS' 
were  paid,  should  be  held,  by  him  sabjeot  to  be  paid  over  io 
the  purposes  of  the  trust.     The  Chancellor  should  have  girea 
the   case  direction  accordingly.     To  the  extent  indicated, 
therefore,  we  reverse  the  judgment  dissolving  the  injunction. 

[2.]  This  record  shows  that  the  bill  was  filed  '^  at  the  in- 
stance and  request  of  Mrs.  Edwards,  and  for  the  protection 
of  her  rights  in  the  property;'*  that  the  Counsel  who  filed 
the  aame  was  employml  by  Mr.  Perryman,  the  latter  stating 
Jthst  he  did  so  for  the  benefit  of  Mrs.  Edwards;  that  she  waf 
to  pay  the  fee,  &c.  and  that  it  was  dismissed  in  vacation  by 
Ferryman,  without  the  knowledge  or  consent  of  Mrs.  Sd* 
wards  or  her  9aid  Counsel,  and  against  her  wishes.  The  record 
fnrthe^hows,  that  Mrs.  Edwards  was  the  person  chiefly  in- 
terest^ras  cpmplainant  in  the  suit,  and  who  would  be  moiit 
affected  by  a  disposition  of  the  property  sued  for. 

The  deed  had  conveyed  the  property /or  the  sole  and  9ep* 
arate  use  and  benefit  of  Mrs.  Hdtmrds  during  her  life^  her 
husband  being  allowed  the  management  and  control  thereof^ 
with  her  consent^  the  issue  and  proceeds  to  be  applied  to  their 
joint  support — the  surplus  to  be  applied  by  the  husband,  as 
trustee,  to  the  purchase  of  other  property,  with  consent  of 
the  wife,  and  with  power  in  the  husband,  with  consent  of  the 
wife,  to  change  the  property.  And  the  right  of  surnvorsbip 
was  secured  to  the  husband  and  wife,  respectively.  Provis- 
ion was  also  made,  by  the  deed,  for  a  change  of  the  trustee, 
by  the  joint  action  of  the  husband  and  wife,  at  their  pleasure. 

Now  the  bill,  in  the  name  of  the  trustee,  Perryman,  and  of 
Mrs.  Edwards,  hj  prochein  anu\  sets  forth  the  waste  of  the 
property  by  Edwards,  the  husband,  declares  his  incapacity, 
by  reason  of  bad  habits,  to  manage  the  same  properly,  and 
prays  that  it  may  be  taken  from  him  and  placed  in  the  hands 
of  a  receiver,  or  of  the  trustee,  Perryman,  until  the  fui*ther 
decree  of  the  Court ;  and  that  such  receiver  or  trustee  should 
be  required  to  give  bond  and  security  that  he  would  faithfully 
execute  the  trust. 
YOL.  xnu-48 
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ite  purpose  has  not  been  served,  therefore,  by  the  delivery 
upof  the  property  to  tho  trustee,  as  has  been  argued.  That 
trustee,  himself,,  should  be  required,  if  he  is  to  retain  poBses- 
a«n  of  the  same,  to  give  security  for  its  faithful  management^ 
according  to  the  prayer  of  the  bill,  and  a  decree  may  be 
neecled  to  adjust  the  rights  of  the  parties  under  this  change 
of  circumstances.  Edwards,  the  husband,  by  the  deed,  wu 
allowed  the  management  of  the  property,  the  right  to  invest 
any  surplus  thereof,  and  to  change  any  portion  of  the  invest 
ment,  with  the  consent  of  the  wife.  Now  that  the  property 
18.  taken  from  him,  who  is  to  execute  these  provisions  of  the 
dcied  ?  How  can  this  power  be  transferred  to  the  trustee, 
Irithout  a  decree  to  this  effect? 

It  is  plain  that  all  this  can  be  determined  and  settled  only 
by  a  decree  of  the  Chancellor.  And  therefore,,  the  ^rarposes 
of  the  bill  have  not  been  served.  If  not,  as  Mrs.  Edwards  i« 
the  chief  beneficiary  under  the  deed — is  the  person  most  in- 
terested in  the  disposition  of  the  property,  and  in  the  decree 
to  be  made,  she  had  the  right  to  be  consulted  as  to  the  dis- 
missal of  the  bill,  and  she  and  her  Solicitor  should  have  had 
an  influence  in  giving  direction  to  it.  No  act  of  the  trustee  should 
be  allowed  to  prejudice  her  rights.  {Baits  vs.  Struttj  liTore, 
146.     Parker  vs.  White,  11  Ves.  226.     Hill  on  Tr.  316,  817.) 

It  only  remains  to  add,  that  what  has  been  said  authorizes 
the  conclusion,  that  the  bill  was  properly  re-instated  in  the 
Court  below. 


No.  48. — Isaac  Uart  and  another,  admVs,  plaintiffs  in  error, 
vs.  Samuel  Holly  and  another,  defendants  in  error. 

[1.]  Under  the  Act  of  1847,  to  simplify  pleadings,  an  action  was  brought  on 
A  note  which  had  been  due  more  than  six  years,  but  which  had  on  it,  se- 
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rend  credits;  and  among  them,  a  credit  made  within  six  years,  next  before 
the  commencement  of  the  suit,  bat  not  within  six  years,  next  after  tiM 
making  of  any  other  of  the  credits,  or  within  six  years,  next  after  the  ma- 
turity of  the  note  r  Jfelxij  that  the  action  might  well  be  brought  under  the 
Ad. 


Suit  on  note,  in  Marion  Superior  Court.  Tried  before  Judge 
Worrell,  February  Term,  1855. 

This  was  an  action  brought  under  the  Act  of  1847,  "  to  sim- 
plify and  curtail  pleadings  at  law."  It  was  upon  a  note,  for 
$233  33,  dated  July  12th,  1838,  and  due  25th  December  next 
thereafter.  There  were,  on  thie  note,  several  receipts,  dated, 
respectively,  2d  February,  1889,  May  7th,  1889,  June  4th, 
1889,  Ji^uary  13th,  1840,  and  February  5th,  1858. 

The  Court  below  decided  that  the  plaintiffs  could  not  re^ 
cover  in  {his  form  of  action,  upon  this  note ;  and  this  is  the 
error  assigned  in  this  case. 

Another  point  was  made  but  not  decided  in  this  Court. 

Blandford;  Hall,  for  plaintiff  in  error. 
Smith  &  Pou  ;  B.  Hill,  for  defendant  in  error. 
By.  the  Court. — Benning,  J.  delivering  the  opinion. 

£1.]  The  action  in  this  case,  was  in  the  form  authorized  by  the 
third  section  of  the  Act  of  1847,  "  to  simplify  and  curtail 
pleadings  at  law** — a  section  which  is  in  these  words:  "  The 
form  of  an  action  to  recover  money  on  a  note,  bill,  bond,  re- 
•ceipt,  or  written  promise  of  any  description,  by  adding  a  copy 
of  which,  with  the  endorsers  names  (if  any)  and  credits, 
shall  be  appended,*'  &c.  ^^may  be  as  follows,  to  wit:'*  (the 
form  adopted  in  this  case.) 

One  of  the  credits  on  the  note  was  dated  i|i  1853 ;  a  date 
which  was  within  less  than  six  years,  next  before  the  com- 
mencement of  the  suit,  but  not  within  six  years,  next  after 
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any  one  of  the  other  credits,  or' next  after  the  maturity  of 
the  note. 

This  credit  was  in  the  following  words :  "  Received  on  the 
within  note,  fifty  dollars,  February  5th,  1853.**  • 

The  Court  below  dismissed  the  action,  considering  it  not 
to  have  been  authorized  by  the  Statute. 

Was  that  decision  right  ? 

The  words,  "written  promise  of  any  description,**  whicli 
are  employed  in  the  Statute,  include  writings  in  which  there 
k  a  promise  understood,  as  well  as  writings  in  which  there  is 
%  promise  expressed.  Unless  the  words  do  this,  they  do  not 
include  any  indorsement ;  for,  in  general,  no  indorsement  con- 
tains more  than  an  understood  promise.  And  it  is  certi^n, 
that  it  was  not  the  intention  to  exclude,  altogether,  ffom  the 
Statute,  understood  promises ;  for  the  Statute  mentions  bills 
and  receipts,  by  name,  and  these  are  but  the  signs  of  unde^ 
;8tood  promises. 

Taking,  then,  these  words  in  the  Statute,  to  extend  to 
writings  in  which  the  promise,  although  not  expressed,  is  un- 
derstood, is  the  credit  aforesaid  such  a  writing  ? 

That  credit  was,  it  is  to, be  presumed,  as  the  case  stands, 
entered  with  the  assent  of  the  maker  of  the  note.  The  mo- 
tion of  the  defendant,  to  dismiss  the  case  for  insufficiency  in 
Ae  declaration,  admitted  the  truth  of  the  statements  contain- 
ed in  the  declaration.  And  among  those  statements  was  that 
of  this  credit. 

But  if  the  credit  was  entered  ifirith  the  assent  of  the  maker 
.of  the  note,  the  credit  is  a  wi*iting  from  which  is  to  bo  implied 
.  a  promise,  on  the  part  of  the  fhaker,  to  pay  the  balance  due 
on  the  note.  That  this  is  true,  has  been  determined  by  a 
yast  number  of  decisions. 

It  seems,  then,  that  this  credit  is  within  the  Statute — within 
the  reason  and  spirit  of  the  Statute. 

It  is,  also,  in  form,  it  may  be  remarked,  within  the  very 
words  of  the  Statute :  for  it  is,  in  form,  a  receipt ;  and  receipts 
make  one  of  the  classes  of  writings  enumerated  by  name,  in 
the  Statute. 
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The  action,  therefore,  in  this  form,  might  well  be  brought 
mder  the  Statute. 

And  in  this  conclusion,  there  is  nothing  at  variance  with 
ihe  decision  in  Van  Buren  V9.  Web9ter,  (12  Ga.  R.)  for  in 
;hat  case  there  was  no  writing  at  all.  The  promise  relied  on, 
wns  a  verbal  one. 

These,  I  think,  arc  the  reasons  which  lead  a  majority  of 
;he  Court  to  conclude  that  this  action  was  well  brought  in  the 
brm  authorized  by  the  Act  of  1847,  and,  therefore,  that  it 
ihonld  not  have  been  dismissed  by  the?  Court  below. 

I,  too,  come  to  the  same  conclusion,  but  for  different  rea- 
lons.  In  my  opinion,  it  iS  the  old  promise,  and  not  the  new, 
fhich,  in  cases  of  this  kind,  has  to  bo  the  foundation  for  the 
»uit.  If  there  is  one  single  English  decision  in  favor  of  the 
XNUtion,  that  the  new  promise  can,  in  such  cai^s,  be  the  cause 
»f  action,  I  have  never  seen  it.  If  there  is  a  single  English 
tmn,  in  any  book  of  forms  of  pleading  for  a  suit  on  a  new 
nromise,  as  the  cause  of  action,  I  have  never  seen  it.  In 
Wyleing  vs.  Hastings^  (1  Ld.  Ray,  889,  421,)  it  is  said,  th&t 
^HoU  C.  J.  reported  to  the  King's  Bench,  that  ho  had  put 
his  case  to  all  the  Judges  of  England,  (except  Leckmere)  as- 
«mbled  at  Serjeant's  Inn,  and  that  they  were  all  of  opinion, 
hiCt  this  conditional  promise  had  brought  the  case  out  of  the 
Statute  of  Limitations ;  and  that  a  general  indebitatus  a^ 
mmpsit  might  well  be  maintained,  because  the  defendant  has 
raived  the  benefit  of  the  Statute." 

The  decision  is,  that  the  promise  had  brought  the  case  out 
/the  Statute ;  the  reason  of  the  decision  is,  that  the  defend- 
ant, by  the  promise,  had  waived  the  benefit  of  the  Statute. 

This  decision  is  a  good  exponent  of  what  was  the  law  of 
Sngland,  on  this  question,  at  the  era  of  our  Revolution,  and 
or  nearly  a  century  before.'  And  whatever  was  the  law  of 
Sngland,  at  that  era,  became,  by  adoption,  the  law  of  "Qeor- 

The  question,  whether  it  is  the  old  promise  or  the  new,  that 
ihall  be  the  cause  of  action,  is,  it  seems  to  me,  a  question  about 
Qeans,  not  ends.     Whichever  it  be  that  is  to  be  the  tetM^of 
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action,  the  cases  which  will  be  saved  or  not  saved  from  the 
operation  of  the  Statute  of  Limitations,  will  be  the  very 
same. 

This  being  so,  the  ends,  I  think,  mil  be  better  attained  by 
letting  the  old  promise  remain  the  cause  of  action,  than  they 
will  be  by  making  the  new  the  cause  of  action. 

If  the  new  promise  be  made  the  cause  of  action,  there  may 
happen  cases  in  which  the  rule  will  not  work  well,  if  it  will 
work  at  all. 

For  example,  what  would  be  the  period  of  limitation  for  an 
action,  the  cause  of  which  was  a  new  premise  to  pay  a  bar- 
red promissory  note,  or  a  barred  dmft?  Six  years,  or  four? 
Or  for  ai^  action,  the  cause  of  which  was  a  new  promise  to  pay 
a  barred  bond — ^twenty  years,  or  four  ? 

In  the  case  of  a  new  promise  to  pay  a  barred  debt,  secured 
by  note,  draft  or  bond,  and  the  death  of  the  promissoY  before 
performance  of  the  promise,  what  would  be  the  rank  of  the 
debt  against  the  dead  man's  estate — ^the  rank  of  a  bond  debt, 
or  that  of  an  open  account  7 

In  the  case  of  a  now  promise  to  pay  a  barred  negotiable 
instrument,  and  of  the  transfer  of  the  instrument  after  the 
making  of  the  new  promise,  what  would  be  the  transferee's 
cause  of  action  ?  Not  the  old  promise ;  for  the  rule  says,  it  ifl 
the  new  promise,  and  not  the  old,  that  must  be  the  cause  of 
action.  Not  the  new  promise,  because  that  it  is  a  promise 
which  was  not  made  to  the  transferee  ;  and  besides,  is  such  a 
promise  as  is  not  negotiable. 

The  rule,  over  and  above  the  difficulty  it  would  iiave  with 
these  cases,  and  perhaps  x)thers  which  do  not  occur  to  me, 
would  raise  a  grave  question  of  strict  law — the  question, 
whether  a  new  promise,  without  a  new  cons^ideratianj  can 
tiind  ;  the.  question  whether,  if  the  old  promise  is  not  sufficient 
to  support  an  action,  it  can  be  sufficient  to  support  a  new 
promise  which  is  to  support  an  action  ? 

In  short,  I  see  not  as  much  as  one  reason  for  the  introduc- 
tion of  this  new  rule,  and  I  think  I  see  several  reasons  against 
its  introduction. 
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Adhering,  as  I  do,  to  the  opinion^  that  it  is  the  old  promise 
md  not  the  new  Avhich,  in  this  case,  ought  to  be  considered 
:he  cause  of  action,  I  have  no  difficulty  in  agreeing  with  the 
Qongority  of  the  Court  in  the  judgment  which  they  think 
>iight  to  be  pronounced  in  the  case.  That  judgment  is,  that 
it  was  error  in  the  Court  below  to  regard  the  action  as '  not 
having  been  authorized  by  the  said  Act  of  1847 ;  and  for  that 
reason,  to  dismiss  the  action. 

'  This  being  the  judgment  of  this  Court,  it  becomes  unneces- 
sary to  decide  the  other  questions  in  the  case. 


ffo.  49. — David  II.  Wuioht,  plaintiff  in  error,  vs.  The  State 
OF  Gkorgia,  defendant  in  error. 

y.]  The  absence  of  ('ounsel,  as  a  ground  of  continuanee,  is  not  favored  bj 
the  Courts  :  especially  ^vhcre  there  is  associate  Counsel  of  acknowledged 
ability. 

[2.]  To  continue  a  case,  on  account  oC  the  absence  of  Counsel,  the  affida- 
tTI  should  sUite  that  deponent  expects  to  procure  his  sernccs  at  the  next 
term. 

[3.]  Popular  excitement  is  no  ground  for  postponing  a  cause,  after  one  term 
of  the  (/ourt  has  intervened  since  the  crime  was  committed ;  neither  does 
the  subsequent  renewal  of  the  excitement,  by  newspaper  agitation,  pro- 
duced by  the  escape  and  rc-capturc  of  the  defendant,,  entitle  him  to  further 
indulgence  on  this  uceount;  it  being  against  public  policy  to  allow  a 
party  to  take  advantage  of  his  own  misconduct. 

[4.]  To  continue  a  cause,  on  account  of  the  absence  of  a  witness,  it  must 
affirmatively  appear  that  he  has  been  subpoenaed  ;  information,  as  to  the 
fiMt,  will  not  suffice,  unless  it  be  verified. 

[5.]  The  mere  formation  and  expression  of  an  opinion,  does  not  necessarily 
disqualify  a  Juror  ;  it  should  be  deliberate,  fixed  and  abiding. 

[€.]  In  an  indictment  for  killing  a  D.  Sheriff,  the  official  character  of  tho 
party  shvin  heed  not  be  alleged. 

p.]  If  a  charge  is  requested  of  the  Court,  and  given  by  reading  the  law 
from  the  reports  of  this  Coart  upon  the  point,  it  is  the  datj  of  the  OouBBel 
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to  suggest  that  the  lair,  as  read,  does  not  cover  the  whole  groand ;  other- 
wise, a  reversal  cannot  be  clmmed  for  the  omission. 

[8.]  Professional  ethics  and  courtesy. 

[9.]  The  judgment  will  not  he  arrested  in  a  criminal  case,  because  the  in- 
dictment was  not  formally  read  to  the  Jury,  tor  submitted  to  the  opposite 
Counsel.  The  ohjectioA  going  to  the  arrest  of  the  judgment,  and  not  aibet- 
ing  the  real  merits-  of  the  ofifencc,  charged  in  the  indictment,  comes  too 
late  after  verdict. 

Murder,  in  Muscogee  Superior  Court.  Tried  before  Judge 
WoRKlSLL,  at  January  Term,  1855. 

David  H.  Wright  was  indicted  at  June  Term,  1854,  for  the 
murder  of  Alexander  M.  Robinson,  alleged  to  have  occurred 
in  February,  1854.  At  June  Term,  1854,  a  copy  of  the 
indictment  and  list  of  witnesses  was  waived.  At  January 
Term,  1855,  when  called  for  trial,  Wright  moved  a  contmu- 
ance  upon  thefoUowing  showing  : 

THE  STATE      |    Indictment  for  Murder,  in  Mmcogu 

DAVID  WKIGIIT.  j  ^''i''''''  ^"^*^- 

And  now,  at  this  term,  comes  the  defendant,  in  his  own 
proper  person,  in  open  Court,  and  asks  the  continuance  of 
said  case ;  and  for  causes  of  continuance,  states,   on  oathr- 
That  Walter  T.  Colquitt,  Esq.  is  his  original  and  leading 
Counsel  in  said  case ;  that  since  he  has  been  accused  of  swd 
offence,  and  during  all  the  period  of  his  confinement  in  jail, 
he  is  the  only  one  of  his' Counsel  with  whom  he  has  person- 
ally conferred  in  the  preparation  of  his  defence,   and  with 
whom  ho  has  fully  and  freely  communicated  in  relation  there- 
to ;  that  for  the  employment  of  his  Counsel  he  is  indebted  to 
the  kindness  of  his  father;  and  that  said  Walter  T.    Colquitt 
was  his  first  and  leading  choice,  and  the  Counsel  upon  whom 
ho  mainly  relied,  and  with  whom  he  has  mainly  conferred. 
And  defendant  saith,  that  he  feels  both  unwilling  and  un- 
ready to  go  to  trial,  without  his  aid  and  assistance ;  and  that 
he  is  informed,  and  believes,  he  is  imable,  from  serious  India- 
position,  to  render  him  such  aid  and  assistance. 
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And  as  a  further  ground  for  continuance,  deponent  stateie^ 
that  he  cannot  go  safely  to  trial  in  the  preaent  excited  stato 
of  the  public  mind  against  him  ;  that  acting  upon  the  love*  of 
Kbertj,  Tvhich  he  presumes  common  to  all,  he  escaped  {rom- 
his  long  and  tedious  confinement  in  jail ;  and  that  individu* 
ab,  aided  by  the  public  press,  have  used  the  occasion  of  hia 
re-capture  |tnd  return  to  jail,  occurring  on  the  30th  ult.  and 
during  the  present  term  of  this  Court,  to  throw  out  the  most 
exaggerated  statements  concerning  him ;  and  thus,  so  to  in- 
fluence public  prejudice  against  him,  as  to  create,  he  appre- 
hends, the  too  general  desire  and  hope  that  he  has  been  re- 
jaanded  to  jail,  there  to  remain  until  he  is  .taken  thencp  by 
the  sentence  of  the  Court,  and  to  prevent  him  from  obtain* 
ing,  at  the  present  term,  a  fair  and  impartial  Jury.  And 
thi»  deponent  saith,  that  his  application  for  a  continuance  of 
the  case  on  these  grounds,  is  not  made  for  delay,  but  to  ac- 
complish for  himself  a  fair  and  impartial  trial,  and  to  be  aided 
(herein  by  the  Counsel  of  his  choice ;  that  he  hopes,  by  an^ 
other  term  of  the  Court,  that  the  health  of  the  said  W.  T. 
Colquitt  will  be  restored,  and  such  aid  rendered  him ;  and 
that  by  another  term,  the  public  excitement  and  prejudice 
against  him  now  so  industriously  creatod,  will  have  abated, 
and  that  ho  will  be  able  to  select  a  Jury,  uninfluenced  and 
imaffected  thereby. 

And  deponent  further  saith:  Christopher  Finley  is  a 
material  witness  for  him,  and  that  he  is  informed  and 
believes,  that  he  has  been  subpoenaed,  and  resides  in  the  Coun- 
ty of.  Bibb,  and  is  not  absent,  by  his  leave,  consent  or  pro- 
eurement. 

That  he  expects  to  prove  by  said  Finley,  that  he  was  in 
company  with  this  deponent  on  the  night  of  the  alleged  shoot- 
ing, and  that  he,  this  deponent,  had  no  pistols  qr  other  fire- 
arms ;  and  that  the  pistol  or  pistols  said  to  have  been  found 
near  where  he  was  arrested,  were  not  the  pistols  of  this  de] 
Mnent;  and  that  be,  the  deponent,  did  not  have  the  same  in 
his  possession  on  the  night  of  the, shooting;  and  he  further 
VOL.  xvin-4a  • . 
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expects  to-  prove  by*  said  Finley,  that  he  (Finloy)  was  nearby 
when  Robinson  was  shot,  and  that  there  was  but  one  pistol 
fred  on  the  side  walk  in*  front  of  the  Pleasant  Hour,  where 
said  shooting  of  Robinson  occurred. 

Beponent  saith,  that  this  affidavit  is  not  made  foB  delay, 
Vot  to  enable  him  to  procure  the  evidence  of  the  said  Finley, 
which  he  hopes  and  expects  to  do  at  the  next  term  of  the 
Court.  DAVID  H.  WRIGHT. 

Sworn  to  and  subscribed  in  open  Court,  this  9th  Jan.  1855. 
David  J.  Barbek,  Clk. 

The  Court  over-ruled  and  denied  the  motion ;  to  which  ruJ- 
ing  and  decision^  the  said  defendant,  by  his*  Counsel,  then 
and  there  excepted. 

A  Jury  was  impannelled,  and  the  Sol.  Gen.  pro.  tern. 
James  N.  Ramsey,  submitted  the  cause  to  the  Jury,  by  an 
opening  speech  explanatory  of  the  nature  and  importance 
thereof,  but  without  submitting  the  bill  of  indictment  against 
defendant  to  the  Jury,  by  reading  the  same,  or  tendering  the 
same  to  his  Counsel. 

During  the  impannelling  of  the  Jury  in  the  case,  one  Jen- 
kins Lowe  was  called  as  a  Juior,  and  being  put  upon  Ub 
ifoirc  dire,  in  answer  to  the  usual  question,  rendered  himself 
competent.  The  prisoner  demanded  the  examination  of  the 
Juror  before  triors,  which  was  granted,  and  before  the  triors 
the  Juror  announced,  "  that  ho  had  formed  and  expressed  an 
opinion  from  rumor  and  report,  but  that  such  opinion  was  not 
fixed  and  decided  ;  that  he  had  said,  if  what  he  had'  heard 
should  be  proved  to  be  true,  the  prisoner  ought  to  be  hung; 
that  ho  had  heard  the  prisoner  shot  down  deceased  in  the 
street,  when  he  went  to  arrest  him,  without  provocation;" 
thereupon,  the  Court  charged  the  triors,  "  that  the  mere  forma- 
tion of  an  opinion  did  not  disqualify  a  Juror,  but  that  such 
opinion  must  be  both  formed  and  expressed,  and  must  be  fixed 
and  decided  ;  and  that  if  not  so  fixed  and  decided,  it  did  not 
disqualify  him.*' 

To  this  charge  the  defendant  excepted* 
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During  the  impannelling  the  Jury,  very  many  of  the  Ju- 
rors called  were  put  before  triors ;  and  the  Court,  in  all  such 
cases,  charged  the  triors,  as  the  law,  that  the  mere  formation 
of  an  opinion  did  not  didqualify  a  Juror ;  but  tiiat  it  must  bo 
both  formed  and  expressed,  and  fixed  and  decided,  to  amount 
to  a  disqualification ;  and  to  each  and  every  of  such  charges 
defendant  excepted. 

During  the  progress  of  said  trial  and  the  taking -of  the  evi- 
dence therein,  it  was  proposed  to  prove  the  deceased,  at  tfce 
time  of  said  killing,  was  the  Deputy  Sherifi*  of  said  County  €f 
Muscogee,  and  had  a  warrant  against  the  defendant,  and  to 
give  in  evidence  said  warrant.  To  all  and  every  part  of 
which  evidence,  and  to  the  admissibility  of  said  ^arrant  in 
evidence,  the  defendant,  by  his  Counsel,  objected  ;•  which  ob- 
jection was  over-ruled,  and  defendant  excepted. 
.  The  Counsel  for  the  prisoner  asked  the  Court  to  charge 
the  Jury,  that  they  were  the  judges  of  the  law  as  well  as  of 
the  facts  in  criitiinal  cases. 

Inw answer  to  this  application,  the  Court  replied,  "that  he 
would,  if  not  objected  to,  read  what  the  Supreme  Court  had 
said  upon  that  subject,  which  was  as  plain  as  any  thing  he 
could  say.**  And  therefore,  no  objection  being  made,  the 
•Court  read  from  the  case  of  The  State  vs.  Holder^  (5  Ga.  It. 
445,)  the  following  words — giving  no  other  or  further  charge 
in  answer  to  said  application :  "  We  only  say,  that  it  is  the 
, right  and  duty  of  the  Court  to  declare  the  law  in  criminal 
biases,  as  well  as  in  civil ;  and  that  it  is,  at  the  same  time,  the 
right  of  the  Jury  to  judj;^  of  tbo  Inw  "t^  rrr^^  ns  of  the  facts 
in' criminal  cases.''  To  which  refusal  to  charge  and 'charge 
^ven,  defendant  excepted. 

Objection  was  made  to  the  verdict  b^ing  reqeived,  on  the 
l^ound  that  the  indictment  had  not  been  read  ti  tho  Jury  vf 
wxbmitted  tq  the  Counsel.  The  Court  over-ruled  the  objec- 
tion, and  defendant  excepted. 

On  these  several  exceptions,  error  has  been  assigned.    . 
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Wellborn  and  H.  Holt,  for  plaintiff. 
•MoDouQALD  k  Ramsey,  for  defendant. 
J8y  the  Court — Lumpkin,  J.  delivering  the  opinion. 

[1;]  The  first  error  complainwl  of  in  this  case  is,  that  the 
Court  over-ruled  the  motion  for  the  continuance  of  the  caiise. 
The  application  was  based  upon  three  grounds — 1st.  The  ab- 
sence of  the  late  Judge  Colquitt,  one  of  the  prisoner's  Coun- 
sel. .  2dly.  The  excitement  of  the  public  mind  which  wonid 
not  admit  of  an  impartial  trial ;  and  3dlj.  The  nou-atten- 
-dance  of  the  witness,  Finley. 

Was  the  showing  sufficient  to  entitle  the  defendant  to  a 
postponement  of  his  trial  ? 

[2.]  As  it  respects  the  absence  of  Counsel,  upon  whom  the 
prisoner,  as  he  alleges,  mainly  relied  for  his  successful  cl^ 
fenee,  on  account  of  his  great  powers  as  a  criminal  advocate, 
the  showing  is  defective  in  this :  *  Mr.  Wright  fails  to  state, 
and  for  the  reason,  no  doubt,  that  he  could  not  conscientiouslji 
that  he  expected  to  have  the  benefit  of  his  services  at  the  next 
term  of  the  Court.  He  did  st^ear  that  he  hoped  he  would 
recover,  so  that  he  might  have  his  aid.  So  we  all  did.  Bat 
it  was  hoping  against  hope,  from  the  known  character  of  his 
.disease.  The  absence  of  Counsel,  when  resisted,  is  a  ground 
of  continuance  not  favored  Vy  the  Courts;  and  especially  as 
in  this  case,  when  the  accused  was  defended  by  two  of  die 
most  distinguished  members  erf  the  bar.  Had  Judge  Colquitt 
been  taken  suddenly  ill,  leaving  no  time  or  opportunity  for 
his  pUce  to  be  supplied  by  others,  the  ca^  would  have  been 
/different. 

[«S.]  As  to  the  excited  state  of  the  public  feeling,  it  will  be  re- 
membered that  the  true  bill  was  found  against  the  defendant 
in  June.  He  was  then  arraigned,  and  waived  a  copy  of  ihfi 
indictment  and  list  of  witnesses.  The  killing  had  taken  place 
the  February  before.  And  when  put  upon  his  trial  tn  Janua- 
ry, 1855,  he  asks  a  continuance,  not  so  much  on  account  of 
the  excitement  resulting  from  the  offence  with  which  he  wm 
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hargcil,  but  because  of  the  newspaper  agitation  of  the  sub- 
let, occasioned  by  his  subseqneYit  escape  and  re-capture ;  and 
e  assigns,  as  an  apology  for  this  last  act,  bis  love  of  life  and 
iberty. 

While  we  readily  concede  that  this  was  a  very  natural  step 
n  his  part,  we  apprehend  it  would  bo  a  most  dangerous  doc- 
rine  to  establish,  that  a  party  should  invoke  his  own  miscon- 
uct  and  the  consequences  necessarily  resulting  therefrom, 
8  a  reason  for  the  indulgence  which  he  seeks.  Popular  ex- 
itement  has  never  been  made  the  ground  for  a  continuance, 
xcept  at  the  first  term ;  and  that,  too,  when  the  crime  had 
cen  but  recently  perpetrated.     Here,  there  would  have  been 

sufficient  cooling  time  between  February,  1854,  and  Janua- 
y  of  the  next  year,  eleven  months ;  and  all  that  transpired 
ithin  that  interval,  being  the  legitimate  fruits  of  the  de- 
mdant's  own  doings,  it  cannot  be  sanctioned  by  the  Court 
s  a  proper  excuse  for  postponing  the  trial. 

£4.]  In  addition  to  other  objections  which  might  bo  stated, 
tiere.is  one  fatal  omission  as  to  the  witness,  Cliristopher 
"inley.  lie  resided  in  a  few  hours-  travel  of  CoTumbus.  The 
efendant  had  the  most  ample  time  and  opportunity  to  have 
alipccnaed  him.  He  swears  that  he  was  ii^formed  and  be- 
ered  that  this  was  done ;  but  he  should  huVe  proven  the  fact, 
Ilia  being  the  second  term  of  the  Court  lifter  the  true  bill 
'88  found.  If  true  in  point  of  fact,  it  i^ould  have  been  so 
asy  to  make  it  appear.  The  ends  of  justice  could  hardly  be 
abserved,  by  continuing  a  cause  upon  6uch  a  statement.  lie 
ot  only  came  short  of  proving  that  the  witness  was  subpoD- 
aed,  but  he  made  no  application  to  the  Court  for  compulsory 
recess  to  compel  his  attendance,  and  a  suspension  of  the 
rial  until  this  could  be  done.  This  witness,  as  the  record 
ijidoses,  saw  the  honricide  committed.  One  may  well  doubt, 
iider  the  circumstances,  whether  the  attendance  of  Mr.  Fin- 
jy  was  desired  or  desirable. 

Upon  none  of  these  grounds  then,  nor  upon  all  of  them 
fltken  together,  can  we  say  tlwirt  the  Court  below,  flagrantly 
bo0ed  its  discretion  in  refusing  to  delay  this* cause* 
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[5.]  The  second  error  assigned  is,  th^  charge  of  the  Court 
to  the  triors,  in  relation  to  the  oompetency  of  Jenkins  Lowe 
•M  a  Juror ;  and  in  causing  the  said  Lowe  to  be  put  upon  the 
prisoner  as  a  competent  Juror. 

The  point  of  this  exception  is,  that  the  Court  charged  the 
triors  that  the  mere  formation  of  an  opinion  did  not  disqaatiff 
a  Juror,  but  that  the  opinion  must  be  both  formed  and  ex- 
pressed ;  and  must  be  fixed  and  decided ;  and  that  if  not  so 
fixed  and  decided,  it  did  not  disqualify. 

Lqwe  stated,  upon  his  examination  before  the  triors,  that  he 
had  formed  and  expressed  an  opinion  from  rumor  and  report; 
but  that  it  was  not  fixed  and  decided ;  that  he  had  said  that 
if  what  he  had  heard  should  prove  true,  that  the  prisoner 
ought  to  be  hung ;  that  he  had  heard  that  the  prisoner  shot 
down  the  deceased  in  the  street,  when  he  went  to  arrest  Him, 
without  provocation. 

.  We  concede  that  the  Court  was  not  altogether  so  happj) 
perhaps,  in  the  instruction  given  to  the  triors.  The  Juror 
had,  upon  his  voire  dire,  rendered  himself  competent  by  an- 
swering both  of  the  Statutory  questions  in  the  negative.  The 
prisoner  still  apprehending  that  he  might  not  be  indifferent, 
demanded  triors,  as  he  had  a  right  to  do.  And  the  GouH 
should  have  told  the  triors,  that  the  issue  submitted  to  them 
was,  whether  or  not  the  Juror  was  undecided.  The  Court 
might  then  have  furnished  them  with  such  tests  as  the  lav 
dupplles,  to  ascertain. the  fact  submitted  for  their  finding. 

BtiU,  was  the  charge  illegal?  We  hold  that  it  |ras  n«t, 
>6yen  as  understood  by  the  learned  and  able  Counsel  who  Jiaye 
aKgucd  this  cause.  Their  complaint  is,  that  the  Court  was 
wrong  in. instructing  the  triors  t^at  the  mere  formation  of  an 
opinion,  was  not  sufficient  to  disqualify  a  Juror ;  but  we  JOMtift- 
tam  that  the  Court  was  right,  and  the  presiding  Judge  might 
have  gone  further,  and  have  charged  them  that  the  mere  for- 
mation and  expression  of  an  opinion,  does  not,  necessarilj, 
render  a  Juror  irLCompetent;  that  it  depends  upon  the  ekat' 
4»cter  of  the  opinipn,  and  oot  .upon- the. formation,  and  exppcij 
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OB  of  iti  Mr.  Lowo  had  both  formed  and  ^expreued  an  opin- 
m  nnfarorablc  to  the  defendant;  and  yet,  Mr.  Lowe,  ac* 
nrding  to  the  adjudications,  was  a  good  Juror. 
We  apprehend,  however,  the  Court  meant  to  say,  that  neith- 
r  the  formation  nor  expression  of  an  opinion,  would  exclude 
Juror,  unless  it  was  settled  and  abiding.  No  other  decision 
onld  have  applied  to  the  circumstances  of  Mr.  Lowe's  case* 

0  hs^vc  charged  that  the  mere  formation  of  a  fixed  opinion 
outd  disqualify,  would  have  been  a  mere  libstraction  as  to 
[r.  Lowe,  who  had  both  formed  and  expressed.  He  did  not 
mnd  in  the  category  of  one  who  had'/c^rmed  an  opinion  only^ 
hether  that  opinion  was  irrcvokable  or  evanescent. 

The  next  complaint  is  similar  to  this,  namely :  That  in  im- 
annelling  the  Jury,  many  of  them  were  put  upon  triora^ 
hen  the  Court  repeated  the  same  instructions. 

We  will  not  reiterate  what  we  have  already  said  If  every 
ther  Juror  was  in  the  predicament  of  Mr.  Lowe,  the  charge 
VB  an  abstraction,  as  understood  and  argued  by  Counsel ; 
ad  it  docs  not  appear,  affirmatively,  that  they  were  not 
Ee  this  as  it  may,  the  Court  enunciated  no  false  doctrine,  and 
*  Counsel  desired  a  charge  more  full  and  definite,  it  wall 
leir  duty  to  have  called  the  attention  of  the  Court  to  the 
oint.  They  should  have  called  upon  the  Court  to  say  to  the 
riors,  that  the  mere  formation  of  an  opinion,  provided  that 
pinion  was  fixed  and  continuing,  was  a  disqualification.  No 
ich  charge  was  rec^ucstod  ;  none  to  tlio  contrary  of  that  was 
iven,  and  if  given,  was  not  applicable,  certainly,  to  the  case 
r  Jenkins  Lowe,  the  only  Juror,  concerning  the  exact  state 
f  whose  mind  we  have  any  information. 

[6.]  The  next  exception  is,  that  the  Court  erred  in  admit- 
ng  all  the  evidence  which  wen^to  prove  the  official  charac- 
nr  of  the  deceased ;  and  his  having  in  his  possession  a  wat- 
itat  at  the  time  of  the  killing.  Having  decided  this  point 
dversely  to  the  plaintiff  in  error,  in  Boyd's  case  at  Columbus 

1  January  last,  and  being  well  satisfied  that  the  official 
haracter  of  the  .party  killed,  need  not  be  set  out  in  the  in^ 
ictment,  we  affirm  the  judgment  of  the  Circuit  Court|  upon 
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this  ground.  The  fact  that  Robinson  acted  as  D.  Sheriff,  and 
by  virtue  of  warrants  placed  in  his  hands,  with  whichto  ar- 
rest Wright,  constitute  a  part  of  the  proof  in  the  case,  and 
need  not  be  alleged  in  the  indictment.  He  placed  his  hands 
upon  Wright,  saying,  "I  arrest  you.'*  This  would  be  a  tres- 
pass on  the  part  of  Robi^ison,  but  for  his  authority;  and 
hence,  the  reason  for  showing  that  he  acted  of^cially  as  the 
agent  of  the  law. 

[7.]  The  next  assignment  is,  the  refusal  of  the  Court,  whea 
asked  by  Counsel  for  the  prisoner,  to  charge  the  Jury,  that 
they  were  the  judges  of  the  law  as  well  as  the  fact  in  crimi- 
nal cases. 

It  will  be  seen,  by  reference  to  the  statement  of  facts,  that 
instead  of  giving  the  charge  directly,  the  Judge  proposed  to  read 
to  the  Jury,  "  if  agreeable,'*  what  this  Court  said  uponthatsab- 
ject.  No  objection  being  made.  His  Honor  read  a  paragraph 
from  the  case  of  Holder  against  The  State j  (5  Ga.  Rep,  445,) 
to  this  efiect:  "  that  it  is  the  right  and  duty  of  the  Court  ta 
declare  the  law  in  criminal  cases,  as  well  as  in  civil ;  and  that 
it  is,  at  the  same  time,  the  right  of  the  Jury  to  judge  of  the 
law  as  well  as  of  the  facts,  in  criminal  cases." 

Was  not  this  instruction  commensurate  with  the  charge 
asked  ?  Could  the  Jury  entertain  any  doubt  as  to  their  dutjTj 
resulting  as  it  did,  necessarily,  from  their  right?  Did  it  not 
put  both  the  right  and  duty  of  the  Jury,  in  criminal  caaca, 
upon  the  same  footing 'a«  to  the  law  upon  which  they  stood, 
as  to  the  facts  ? 

And  here,  again,  we  recur  to  a  position  taken  by  •this 
Court  at  Columbus,  and  which  we  shall  enforce  with  increase 
ing  stringency  in  the  trial  of  causes.  When  prisoners  had 
scarcely  any  rights,  and  wtre  deprived  of  the  benefit  of  apr 
pearing  by  Counsel,  it  might  do  to  talk  of  their-  standing 
upon  all  their  rights,  what  few  they  had.  At  least,  this  ex- 
pression had  some  significance  then.  But  it  has  lost  it  at 
this  day.  Their  rights  are  ample.  And  with  this  new  state 
of  fadts,  have  sprung  up  corresponding  duties.  Why  this- ap- 
pearance, by  Counsel,  a  right  long  denied. by  ouf  Britigli  a&- 


AMBBIGUS,  JULT  TERM,  1855.  SMT- 

Wrighi«i.The8Uto. 

Bftry,  but  guaranteed  by  the  Constitutioii?  It  Ib  partly  to 
id  the  Court  in  the  ascertainment  and  application  of  the  law. 
To  bench  is  sufficient,  of  itself,  for  these  things,  howerer  pro- 
yond  its  learning,  or  admirable  its  wisdom.  The  object  of 
ppearance  by  Counsel,  is  not  to  carry  the  case,  by  manage- 
lent,  right  or  wrong,  against  iiie  law  and  against  the  evi- 
•nee;  but  to  see  that  the  laws  of  the  land  are  correctly  ad- 


To  expect  a  Judge  to  recollect,  at  the  moment,  all  the  law 
pplicable  to  all  the  facts  of  the  case,  and  to  state  it  with 
Bohnical  and  critical  accuracy,  with  all  the  exceptions  and 
nalifications,  is  to  require  an  impossibility.  We  haye  a 
briking  illustration  of  this-  fact,  on  the  trial  of  Aaron  Burr 
ft  1807.  What  opinion  should  be  deemed  a  sufloient  ground 
f  eballenge,  was  the  question  made  to  the  Court,  and  argued 
ealously  by  Counsel.    {Burros  Trialj  1  Vol  870.) 

When  a  Juror  Was  c^led  to  the  book  and  interrogated, 
nuef  Justice  Marshall  said :  ^^  The  simple  question  is,  whcth-^ 
rihe  having /ormei  an  opinion,  not  upon  the  evidence  in 
Ihmrt,  but  upon  common  rumor,  renders  a  man  incompetent 
0  decide  upon  the  real  testimony  of  the  case."  So  much,  now, 
mt  the  statement  of  the  point.  At  page  415,  the  Chief  Jus- 
ioe,  in  delivering  the  opinion  of  the  Cour^  after  the  ar- 
punent,  says:  '^ I  have  always  conceived,  and  still  cod-'' 
«iTe,  an  impartial  Jury,  as  required  by  the  Common  Law^^ 
Old  secured  by  the  Const^ution,  must  be  composed  of  men 
rko  will  fairly  hear  the  testimony  which  may  be  offered  to 
liem,  and  bring  in  their  verdict  according  to  the  testimony, 
k&d  according  to  the  law  arising  on  it.  This  is  not  to  be  ex- 
)ected — certainly  the  law  does  not  expect  it — where  the  Ju-^ 
rws,  before  they  hear  the  testimony,  have  deliberately  formed 
md  delivered  an  opinion,  that  the  person  whom  they  agree  tb 
ary  is  guilty  or  innocent  of  the  charge  alleged  against  him." 
b  it  not  perceived,  that  the  question,  as  put,  was,  as  to  the 
mste  formation  of  an  opinion  ?  But  as  re-stated  in  the  decis- 
ion, it  refers  to  an  opinion  deliberately  formed  and  deliver^. 
fOL.  xTm-50 
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The  report  of  the  case  shows^  that  the  question  nf  as  as  to  the 
formation  of  an  opinion  upon  common  rumor. 
•  Findings  then,  such  looseness  of  language  in  the  mouth  of 
this  truly  learned  and  great  man,  of  whose  talents  his  conntiy 
¥rill  be  justly  proud  for  ages,  to  demand  that  degree  of  ac- 
curacy contended  for  frequently,  would  amount  to  a  virtual 
repeal  of  both  the  Penal  and  Civil  Code.  And  it  is  this 
which  constitutes  the  strong  and  stubborn  objection  to  the 
Procrustean  Act  of  the  last  Legislature,  known  as  the  New 
Trial  Act.     It  requires  impossibilities. 

Counsel,  then,  have  duties  to  perform.     They  must  call  the 
attention  of  the  Court  to  any  thing  omitted  or  overlooked,  and 
failing  to  do  so,  they  must  not  come  here  and  claim  a  rever- 
sal, not  because  the  Court  has  not  charged  the  law  correctly, 
but  because  it  has  omitted  to  charge  all  the  law,  with  all  possi- 
ble precision  and  verbal  accuracy. 
,      [8.]  It  is  suggested,  that  it  would  have  been  disrespectful 
in  Counsel,  to  have  interposed  any  objection  to  the  reading  of 
a  portion  of  one  of  the  decisions  of  this  Court,  even  when 
asked  if  they  had  any.     There  is  nothing  that  Counsel  maynct 
doj  in  the  prosecution  and  defence  of  the  rights  of  their  clienU^ 
provided  the  manner  of  doing  it  is  courteous  and  respectful* 
.    Says  Professor  Sharswood,  in  his  Lectures  on  Professional 
Ethics:    "  Fidelity  to  the  Court,  requires  from  the  bar  out- 
ward respect,  in  words  and  actions.     The  oath  of  an  Attorney 
undoubtedly  looks  to  nothing  like^Uegiance  to  the  person  of 
the  Judge,  unless  in  those  cases  whei%  his  person  ia  so  inse , 
parable  from  his  oflBce,  that  an  insult  to  the   one  is  an  in- 
dignity to  the  other.     In  matters  collateral  to  official  duty,  the 
Judge  is  on  a  level  with  the  members  of  the  bar,  as  he  is  with 
the  rest  of  his  fellow-citizens  ;  his  title  to  distinction  and  re- 
spect resting  on  no  other  foundation  than  his  virtues  and  quali- 
ties as  a  man.     There  are  occasions,  no  doubt,  when  duty  to  the 
interests  confided  to  the  charge  of  the  advocate,   demand 
firm   and  decided  opposition   to  the  views  expressed,  or  the 
course  pursued  by  the  Court— r-nay,  even  manly  and  open  re- 
monstrance.   But  this  may  be,  and  yet  that  outward  respect 
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be  preserved,  which  is  here  inculcated.  Counsel  should  ever 
remember  how  necessary  it  is,  for  the  dignified  and  honorable 
administration  of  justice,  upon  which  the  dignity  and  honor  of 
their  profession  very  much  depend,  that  the  Courts  and  the 
members  of  the  Courts,  should  bd  regarded  with  respect  by 
the  suitors  and  the  people;  and  that  on  all  occasions  of  dift- 
eolty  and  danger  to  that  department  of  government,  they 
diould  have  the  good  opinion  and  confidence  of  the  public  on 
their  side.  Good  men,  of  all  parties,  prefer  to  live  in  a  coun- 
try in  which  justice,  according  to  law,  is  administered." 

'^  Counsel  should  bear  in  mind,  also,  the  wcarisomcness  of 
«  Judge'Sv  office — how  much  he  sees  and  hears,  in  the  course 
of  a  long  session,  to  try  his  temper  and  patience.  Kespect- 
fiil  submission — nay,  most  frequently,  even  cheerful  acquies- 
cence in  a  decision,  when,  as  is  most  generally  the  case,  no 
good  result  to  his  cause  can  result  from  any  other  course,  is 
true  wisdom,  as  well  as  propriety.  An  ereeption  may  be  no- 
ted to4he  opinion  of  the  benchj  as  easily y  in  an  agreeable  and 
re^pectfuiy  as  in  a  contemptuous  and  insulting  manner.  The 
excitement  of  the  trial  of  a  cause,  is  no  doubt  often  the  rea- 
son and  apology  for  appareul  disrespect  iu  mauucr  and  lan- 
guage ;  but  let  it  be  observed,  that  petulance  in  conflicts  with 
Uie  bench,  whicli  renders  the  trial  of  causes  disagreeable  to 
all  concerned,  has,  most  generally,  an  injurious  result  upon 
the  interests  of  clients.'*     {Ps.  14, 15, 16.) 

f  9.]  The  next  and  last  objection  is,  that  the  Court  en'ed  in 
permitting  a  verdict  to  be  rendered,  received  and  recorded, 
upon  a  bill  of  indictment  not  tendered  to  the  opposite  Coun- 
sel nor  read  to  the  Jury.  The  indictment  was  before  the 
Jury ;  the  case  was  tried  upon  it ;  the  verdict  was  written 
and  returned  upon  it.  No  requirement  was  made,  at  the 
commencement  of  the  trial,  that  it  should  be  read.  What  is 
the  object  of  this  writ  of  error  ?  To  arrest  the  judgment ; 
and  the  Code  is  explicit,  that  nothing  can  be  h^rd  for  this 
purpose,  which  does  not  affect  the  real  merits  of  the  offence 
charged  in  the  indictment.    {CobVs  JHg.  833.)     This  exccp- 
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tion  is  to  a  matter  of  form  in  the  proceedings;  and  comes  too 
late,  after  trial  and  verdict. 

tTpon  this,  and  upon  any  other  matter  in  criminal  or  civS 
proceedings,  while  we  shall  always  guard,  carefully,  every 
pointy  great  or  small,  affecting  the  real  merits  of  the  case,  we 
fSsel  it  to  be  a  solemn  duty,  imposed  by  the  whole  tenor  and 
spirit  of  our  laws,  as  well  as  by  the  everlasting  principles  of 
justice,  to  struggle  hard  to  get  round  all  mere  formal  obje^ 
tions. 

Upon  the  whole  case,  then,  while  there  may  have  been 
some  irregularity  yet,  we  see  no  sufficient  reason  for  rever- 
sing the  judgment  and  ordering  a  new  trial. 


No.  50. — ^WiLEY  B  Horton  and  another,  propounders,  tc. 
plaintiffs  in  error,  vs.  Alexander  JoHysoN  and  Wife,  de- 
fendants in  error. 

:[1.]  Will,  subscribed  in  the  present  of  the  testator,  by  two  witnesses,  each 
for  himself,  and  one  of  them  for  a  third  person,  all  being  present  at  the  Kute 
time:  Heldj  that  it  is  an  insnl&cient  attestation,  under  the  Statute  of 
Frauds.  The  third  witness,  who  could  not  write,  should  have  made  his 
mafk. 

Probate  of  will,  in  Stewart  Superior  Court.  Tried  before 
.Judge  Worrell,  April  Term,  1855. 

A  single  question  was  made  in  this  case.  Jesse  G.  Mea- 
dows, one  of  the  witnesses  to  the  will,  not  being  able  to  write 
Lis  name,  another  of  the  witnesses  wrote  it  for  him  and  at  Ws 
request.  T^  was  about  to  make  his  mark,  when  testator  said 
it  was  unnecessary,  if  the  witness  was  present,  saw  it  done 
and  assented  to  it. 
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UL. 


Horton  and  anoihtr/  kc  «.  Johofon  and  Wild. 


On  these  facts,  the  Court  below  refused  probate  to  the  ifill* 
This  decision  b  assigned  as  error. 

Tucker  k  Brall,  for  plaintiff  in  error. 

IB.  S.  WoRRiLL  and  Jas.  Johksok,  for  defendant. 

Bjf  the  Court. — LuMPkiK,  J.  delivering  the  opinion. 

[1.]  In  the  matter  of  Ilorton's  will,  we  think  the  Court  was 
right  in  refusing  to  allow  the  same  to  go  to  probate.  Two 
of  the  witnesses  only  subscribed  the  paper.  True,  the  name 
of  the  third  was  written  under  the  attestation  clause,  by  one 
of  the  two  who  did  subscribe.     But  this  will  not  suffice. 

The  Statute  of  Frauds  requires,  that  all  devises  and  be> 
quests  of  lands  and  tenements,  shall  be  in  writing,  and  signed 
by  the  party  so  devising  the  same,  or  by  some  other  person, 
in  his  presence  and  by  his  express  directions ;  and  shall  be 
attested  and  subscribed,  in  the  presence  of  the  said  devisor, 
by  three  or  four  credible  vritnesses,  or  else  they  shall  be  utter- 
ly void  and  of  none  effect.     {Cobb's  Bigesty  1128.) 

Thus,  it  will  be  seen,  that  while  the  name  of  th^  te&tat&r 
may  be  signed  by  a  third  person,  provided  it  be  done  in  Jiis 
presence  and  by  his  express  directions,  no  such  indulgence  is 
extended  to  the  subscription  by  the  witnesses.  And  the  max- 
im, that  the  mention  of  one  thing  is  the  exclusion  of  all  oth- 
ers, applies. 

Again,  wc  find  decisions  which  go  to  the  extent  of  permit- 
ting a  witness  to  subscribe  by  bis  mark ;  but  none  going  be- 
yond that,  and  embracing  the  present  case.  (1  (}reenlf.  Ev. 
§272,  and  authorities  there  cited.) 

On  the  other  hand,  Ave  have  one  case  from  the  Prerogative 
Court  of  England,  directly  in  point,  against  the  sufficiency  of 
the  execution.  [In  re  W/iitCj  Prerogative  Court,  Nov,  2; 
1843,  7  Jurist,  page  1045.)  Tie  will,  in  tins  case,  was 
written  for  the  deceased,  by  a  Mr.  Culverhouse,  and  was  sign- 
•ed  by  the  deceased  in  the  presence  of  Mr.  and  Mrd.  Culver- 
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Horton  and  another,  Ac  «&  JohiiBOii  and  Wife. 

house,  both  being  present  -at  the  same  time.  Mr.  Calyer- 
house,  then,  subscribed  his  name,  as  witness,  to  such  execu- 
tion, in  the  presence  of  the  testator  and  of  his  own  wife ;  and 
also,  in  the  like  presence,  subscribed  the  name  of  his  wife  as 
the  second  witness. 

Dr.  Haygard  moved  for  probate;  and  submitted,  that  the 
rule  ^^quifacitper  aliumyfaeit  per  »e,"  applied. 

Sir  H.  Turner  Frest — "It  is  impossible  to  grant  probate 
of  this  paper.  ^Yhj  did  not  Mrs.  Culverhouse  make  her  mark 
to  the  will  ?     Motion  rejected." 

Putting  the  case,  then,  upon  the  express  terms  of  the  Stat- 
ute of  Frauds,  and  not  intending  to  apply  the  doctrine  to 
other  instruments,  we  affirm  the  judgment  of  the  Court  be- 
low; and  we  do  not  regret  it.  In  nine  cases  out  of  ten-* 
perhiq>8,  in  ninety-nine  out  of  a  hundred — the  Statute  of  Dis- 
tributions makes  a  better  disposition  of  property  than  the  tee- 
tator.  The  making  unnaturid  wills,  for  old  and  superannuated 
people,  has  got  to  be  just  as  much  a  trade  as  selling  8ubject8 
to  the  dissecting  surgeons  in  cities;  and  is  becoming,  we  r^ 
gret  to  say,  the  fruitful  source  of  the  bitterest  family  feuds 
among  our  people.  We  speak  not  of  Mr.  Horton's  will,  for 
we  know  not  its  contents.  We  do  know,  however,  from  the 
testimony,  that  he  was  between  70  and  80  years  of  age  when 
he  made  his  will ;  and  that  it  is  a  grand-child,  the  lineal  d^ 
scendant  from  his  loins,  and  who  represents  a  deceased  pa- 
rent, that  is  resisting  its  probate  ail8  execution. 
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^^ttJL  iw.  ItoberUon. 


No.  51.— James  B.  Nbal,  plaintiff  in  eiror,  vs.  Al^xandek 
$.  RoBEETiSON,  defendant  in  error. 

[1.]  An  amendment  to  an  action  for  land,  brought  under  and  by  yirtue  of 
the  Act  of  1847 ;  which  amendment  proposes  to  insert  other  plaintifTs,  ris : 
the  heirs  of  the' grantee,  is  not  admisaible. 

Suit  for  land,  in  Stewart  Superior  Court.  Tried  before 
Judge  Worrell,  April  Term,  1855. 

This  was  an  action  for  the  recovery  of  land  brought  under 
the  form  prescribed  by  the  Act  of  1847.  At  the  trial,  plain- 
tiff's Counsel  moved  to  amend  the  declaration,  by  inserting  the 
names  of  the  heirs  of  the  grantee  as  co-plaintifis.  The  Court 
refused  the  amendment,  and  plaintiff  excepted. 

Plaintiff  then  moved  to  amend,  by  adding  a  new  count  fol- 
lowing the  same  form,  and  varying  only  in  placing  the  said 
heirs  as  parties  plaintiff.     The  Court  refused  this  amend- 
ment, and  plaintiff  excepted. 
"  Error  has  been  assigned  on  these  exceptions. 

[    Clark,  for  plaintiff  in  error. 

Tucker,  for  defendant  in  error. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

[1.]  The  right  to  make  the  amendment  moved  in  this  case,  has 
been  put  upon  the  ground  of  the  practice  which  prevails  in 
actions  of  ejectment  at  Common  Law,  of  laying  several  de- 
mises in  several  lessors.  If  this  were  such  a  proceeding, 
there  can  bo  no  doubt,  that  under  our  laws,  as  they  now  stand 
with  respect  to  amendments,  at  any  stage  of  the  cause,  an 
amendment  might  be  made,  inserting  a  new  demise  and  new  les- 
sors. But  this  would  be  permitted  upon  the  principle  which  lies 
at  the  foundation  of  that  proceeding,  viz :  that  John  Doe  is  the 
real  plaintiff;  that  he  is  the  lessor  or  tenant  of  those  in  yrhom 
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the  demises  are  laid ;  and  by  reason  of  the  fiction  upon  wUeh 
the  frame  of  the  action  rests,  these  lessors,  instead  of  being 
different  parties,  are  all  in  union  of  interest  with  the  plainti£ 
When,  therefore,  a  xecoverj  is  had  by  and  through  the  title 
of  either  of  these  lessors,  that  recovery  is  held  to  enure  to 
the  benefit  of  the  plaintiff,  John  Doe,  a.nd  through  him,  it  is 
supposed  to  operate  for  the  benefit  of  that  lessor  who  is  the 
actual  party  in  interest.  So,  that  when  the  writ  of  habere 
facias  issues,  (though  at  the  point  of  time  when  it  becomes 
necessary  to  execute  it,  the  operation  of  the  fiction  ceases, 
and  the  Sheriff  is  required  to  put  the  lessor,  whose  title 
is  successful,  in  possession,)  it  issues  for  the  benefit  of  the 
plaintiff,  John  Doe,  or  rather  through  him,  for  the  benefit  of 
that  lessor  who  is  the  real  person  in  interest.  Some  Courts 
have  required,  that  the  consent  of  all  the  lessors  should  be 
obtained  before  their  names  are  used.  In  which  event,  this 
mutuality  of  interest  is  supposed  to  be  rendered  certain. 

In  the  case  before  us,  it  is  a  real  person  who  brings  a  real 
cause  of  action,  in  which  a  flesh  and  blood  plaintiff  alleges ;  that 
he  claims  title  to  the  land  in  question  and  prays  a  recovery  of' 
the  same  absolutely  and  in  his  own  right.  If,  now,  an  amend- 
ment be  made  ^nd  other  real  plaintiffs  be  inserted,  viz :  the 
heirs  of  the  grantee,  wiU  not  this  be  the  introduction  of  new 
parties  plaintiff,  and  of  a  new  cause  of  action? 

If  it  be  allowed,  how  will  the  proceeding  be  regulated! 
In  whose  favor  will  the  writ  of  possession  operate  ?  Who- 
shall  be  responsible  for  costs? 

These  questions  are  suggestive  of  the  diffculties  and  com- 
plications which  would  arise  out  of  such  .a  proceeding,  and 
lead  us  to  the  conclusion,  that  the  amendment  proposed  is 
not  admissible. 

Very  slight  legislative  provision,  perhaps,  might  make 
such  an  amendment  appropriate,  and  give  it  a  fit  legal  reb- 
tion  to  the  other  count.  /.c**-. 

Let  the  judgment  be  affirmed.  •     .^  . 
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fkckfttt,  DaTif  4  Patltr  w.  Tad(er«  Burke  4  ThorntM. 

Be.  S2. — Sackstt,  Davis  k  Potteb,  plaintifi  in  error,  vt^ 
TuosxB,  BuBKK  k  Thornton,  defendants  in  error. 

1.3 .  Ab  aetion  of  debt  was  brought  on  a  bond,  which  the  declaration  alleged  ist 
krre  been  taken  hj  the  Sheriff  from  the  principal  obligors,  while  thej  #ettf 
is  dutodjr  of  the  Sheriff,  and  as  to  which  the  declaration  contained  othir' 
ittegations,  going  to  show  that  the  bond  was  intended,  bj  the  Sheriff  and 
aD  the  obligors,  to  be  an  ordinary  bail  bond;  and  also  contained  an  alleg%- 
Udo,  that  the  bond  was  ''  Toluntarilj  tendered"  to  the  plaintlflfs  bj  the  obli- 
gsn.  In  support  of  the  action,  the  onlj  evidence  introduced  was  the  bond- 
Mbelll  This  corresponded  with  the  declaration,  except  that  it  lent  no  tup^ 
fsrt  to  the  allegation,  that  the  bond  was  voluntarily  tendered.  A  metiow 
ftr  a  non-suit  was  sustained  :  lleldf  that  the  motion  ought  to  have  been 
Mutained. 

Debt,  in  Stewart  Superior  Court-     Decision  by  Judge  Wok] 
April  Term,  1865. 


'  This  was  an  action  on  a  bond  purporting  to  be  and  taken 
n  a  bail  bond.  The  condition  of  the  bond  was,  "if  the  said 
GL  and  J.  Zuker,  (the  principals)  in  case  they  are  cast  in 
wd  suit,  shall  render  their  bodies  to  prison,  in  execution  of 
Ae  same,  in  terms  of  the  law,  in  such  case  made  and  provided, 
Hid  upon  failure  thereof,  the  securities  will  do  it  for  them."' 

A  motion  was  made  for  a  non-suit,  on  the  ground,  that  the 
bcmd  has  therein  a  condition  onerous  to  the  obligors,  and  not 
ntthorized  by  law ;  and  therefore,  void. 

The  Court  sustained  the  motion,  and  this  decision  is  assign-* 
id  as  error. 

Clabk,  for  plaintiff  in  error. 

J.  Jones  ;  Harrison,  for  defendant  in  error. 

(    JBy  the  Cowt. — Benning,  J.  delivering  the  opinion. 

p.]  These  parties  have  been  in  this  Court  once  before  on 
tiiiB  bond.     The  case  was  then  on  a  scire  facias  against  the 

TOL.XTin'51 


Mr  SUPRBMB  OOUM  0^  GBOll€fflL. 

f    ■    ■■,, ^ : 1 Si . J_ 

Saekctt,  t)aTis  ft  Potter  tw.  Tuckihr,  Burke  ft  Thoniton. 

bail,  in  pursuance  of  the  fifteenth  section  of  the  Judiciary  Act 
of  1799.  And  the  decision  Vas,  that  the  bond  vas  n6t  gotod 
as  a  bail  bond.  That  decision  the  parties  plaintiff,  in  the 
present  case,  say  that  they  do  not  seek  to  disturb.  They,  in 
iihia  case,  treat  the  bond  as  a  bond  executed  voluntary  vk 
the  part  of  the  obligors. 

The  decision  complained  of,  is  a  decision  sustaining  a  i^ 
tion  for  a  non-suit.  Wl^at  evidence  was  introduced  by  the 
plaintiffs  in  the  case,  the  bill  of  exceptions  does  not  show. 
It  shows  enough,  however,  to  authorize  the  inference,  that  the 
Itond,  itself,  was  in  evidence. 

Does  the  bond,  then,  by  itself,  constitute  a  sufficient  evi- 
dence to  support  the  declaration  ? 

The  declaration  alleges  that  Potter,  one  of  the  plaintifi, 
made  affidavit    that    the  two    Zukers  were  indebted  to  the 
plaintifis  §678  03,  besides  interest,  and  that  "defendant" 
(doubtless  a  mistake  for  deponent)  had  reason  to  apprehend 
the  loss  of  said  sum,  or  some  part  thereof,  unless  the  said  Zu- 
kers should  be  held  to  bail ;  that  this  affidavit  was  filed,  and 
copies  of  it  were  attached  to  the  declaration  and  process,  and 
to  the   copies  thereof;  that  afterwards,  the  Clerk  issued  pro- 
cess in  the  usual  form ;  that  on  the  back  of  the  declaration 
and  process,  the   amount  sworn  to  was  endorsed  ;  that  "said 
declaration,   process  and   copy-affidavit,  having  the  amount 
sworn  to  endorsed  thereon,  (making  the  same  a  bail  proceea) 
was  placed  in  the  hands  of  the  Sheriff,  and  was,  by  him,  duly 
served  and    executed  on  the  said  two  Zukers,    "  by  serving 
each  of  them  with  a  copy  thereof,  and  by  taking  each  of  them 
in  custody  ;"  and  that  the  said  Zukers  being  so  in  custody  at 
the  suit  of  them,  the  plaintiffs,  "  by  virtue  of  said  bail  process, 
afterwards  and  before  the  return  of  said  writ,  gave"  the  said 
Tucker,    Tliornton    &  Burke,  "as  securities  for  the  perform- 
ance of  certain  acts   and  stipulations  as   in  the  bond,"  were 
contained,  in  consideration  of  one  tliousand  dollars  paid  by  the 
said  Zukers   to  said  Tucker,   Thornton  &   Burke ;   and  that 
the  said  two  Zukers,  Tucker,  Thornton  &  Burke  then  rolwh 
tarily  tendered  and  delivered  to  the  plaintiffs  their  bond  for 
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Sackett  Davis  and  Potter  w.  Tacker,  Burke  and  Thornton. 

^1356  06,  with  a  condkiou,  in  substance,  as  follows .-  ^'  Th«t 
whereas  a  civil  process,  requiring  bail  at  the  suit  of  said  firm 
of  Sackotty  Davis  and  Potter  in  an  action  of  debt,  returnablo 
to  the  Superior  Court  of  said  county  on  the  third  Monday  in 
October  next,  (after  the  date  of  said  bond)  hath  been  served 
iKpon  the  said  Goodman  and  Jerome  Zuker ;  now  if  the  said 
Qoodman  and  Jerome,  in  case  they  are  cast  in  the  said  suit, 
fthall  render  their  bodies  to  prison,  in  execution  of  the  same,  in 
terms  of  the  law,  in  such  'cases  made  and  provided,  and  upim 
iailuro  thereof,  the  said  securities  will  do  it  for  them,  then 
the  said  bond  to  bo  void,  else  to  remain  in  full  force."  Tbe 
declaration  then  alleges,  that  the  plaintiffs  recovered  against 
the  Zukers  in  the?  suit,  and  that  for  the  amount  of  the  recove- 
ry a  ca.  sa.  was  issued  against  the  Zukers,  which  was  returned 
with  the  entry,  that  neither  of  them  was  to  be  found,  and  that 
they  did  not  render  their  bodies  to  prison,  nor  did  the  said 
Tueker,  Thornton  &  Burke  do  it  for  them. 

This  is  the  declaration.  The  essential  allegation  in  it,  un- 
der the  circumstances,  is,  that  the  obligors  '*  voluntarily^* 
tendered  smd  delivered  to  your  petitioners  the  bond  in  ques- 
tion. Now  does  the  bond,  itself,  when  considered  as  evi- 
dence, show  this  allegation  to  be  true  ?  If  the  bond  shews 
any  thing  on  the  point,  it  shows  the  contrary  to  bo  true.  H 
it  shows  any  thing,  it  shows  that  tho  bond  was  not  given  vol- 
nntarily  by  the  principal  obligors,  but  was  given  by  them 
onder  duress — given  whilst  they  were  in  custody — given  to 
obtain  their  liberty. 

And  when  we  look  at  the  allegations  in  the  declaration,  as 
a  whole,  we  are  obliged  to  come  to  the  conclusion,  that  they 
show  the  bond  to  be  not  a  voluntary  bond,  but  a  bond,  taken 
as  an  ordinary  bail  bond  is  taken — a  bond,  i.  e.  extorted  un- 
der, process  of  law,  from  a  person  in  custody. 

This  being  so,  we  have  to  consider  the  Court  below  to  hjivc 
been  right  in  sustaining  the  motion  for  a  non-suit. 

I  remark,  that  I  am  not  to  be  undi^stood,  by  any  thing 
above  said,  as  jcommitted  to  the  proposition,  ih^t:  a  bond 
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Terrell  m.  Benaet. 

which  h  void  as  "a  Statutory  bond,"  can  be  good  as  "» 
Oommon  Lav"  bond. 

It  is  proper  for  me  also  to  say,  that  the  Reporter  was  mil- 
taken  in  saying,  in  his  report  of  this  case,  when  it  was  iifit 
in  this  Court,  that  I  did  not  preside  in  it  .because  I  had  for 
merlJiy  been  of  Counsel  in  it.  I  was  never  of  Counsel  io  it 
When  the  case  was  called,  I  did  not  happen  to  be  on  tk 
bench,  having  left  the  bench  on  account  of  another  case, « 
of  other  cases.  Before  I  got  back'  to  the  bench,  this  am 
heA  been  argued,  the  argument  having  been  a  very  short  «ie. 
'This  was  the  reaaon  why  I  did  not  then  preside  in  the 


Ko.  58. — Samuel  L.  Tbrrbll,  plamtiff  in  error,  v$.  Wv.  B* 
Beknbt,  defendant  in  error. 

^1.]  In  an  action  at  law  for  deceit,  in  falsely  representing  a  third  person  9if» 
be  trasted,  the  teienter  is  material,  and  must  be  alleged  and  proved.  XU 
woTdfrauduUnUy  has  been  held  to  be  a  sufficient  substitute  for  the  ste 
aOegation. 

Case  for  deceit,  in  Stewart  Superior  Court.  Motion  far  a 
new  trial.     Decided  by  Judge  Worrbll,  April  Term,  185S. 

Wm.  B.  Bennet  brought  an  action  for  deceit  against  Sam- 
uel L.  Terrell,  for  fraudulently  representing  to  plaintiff  that 
t)ne  James  0.  Wilkerson  was  solvent,  and  thereby  inducing 
plaintiff  to  give  him  credit. 

It  appeared,  on  the  trial,  that  Bennet  was  a  stranger  to 
Wilkerson;  that  Terrell  represented  him  to  be  perfecdy 
good  when  he  was  utterly  insolvent ;  that  Bennet,  relying 
on  this  recommendation,  hired  to  Wilkerson  two  negroes,  to 
work  in  his  farm ;  that  during  the  year,  Terrell  took  firoa 
Wilkerson  a  bill  of  sale,  to  his  entire  growing  crop,  to  i 
-m  debt  due  him  prior  to  the  recommendation. 
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Terrell  vt,  Bennet. 

Tho  Court  charged  the  Jury,  that  the  plaintifF  must  sliow 
the  rccommendatioi^ — that  it  was  false,  and  that  Bennet  acted 
upon  it ;  that  if  a  party  affirms  that  which  ho  knows  to  be 
false,  to  the  loss  of  another,  or  affirms  that  to  be  true  which 
he  does  not  know  to  be  so,  ho  is  responsible  for  damages ; 
that  it  19  not  necessary  to  show  that  the  party  making  the-rc- 
presentation  is  to  derive  benefit  from  it ;  neither  is  it  neces- 
Bary  that  the  affirmation  should  be  the  sole  cause  of  the  credit 
being  given,  provided  the  credit  would  not  have  been  given 
without  it ;  that  even  if  the  party  believed  it  to  be  true,  but 
was  mistaken,  it -was  a  fraud,  in  law,  for  which  he  is  respon- 
'sible  in  damages. 

Counsel  for  Terrell  requested  the  Court  to  charge — 
1.-  That  if  the  Jury,  believed  that  Bennet  approached  Ter- 
rell as  a  friend,  merely  to  get  an  opinion  of  the  solvency  of 
TVilkerison,  and  that  in  such  a  spirit,  Terrell  did  give  an  opin- 
lom,  without  any  intention  to  defraud  Bennet,  then  plaintiff 
could  not  recover. 

2.  That  in  an  action  for  deceit,  it  must  be  shown  that  de- 
fendant knew  the  representations  he  made  were  false. 

3.  That  it  must  appear,  by  evidence,  that  the  orecUt  was 
^ven  on  the  faith  of  the  representations  of  Terrell. 

4.  That  if  the  defendant  believed  the  representations  he 
■made  and  intended  to  do  plaintiff  a  favor,  and  with  no  inten- 
sion of  defrauding  him,  that  the  plaintiff  could  not  recover. 

These  charges  the  Court  refused  to  give.  Defendant  moved 
*%  new  trial,  on  the  ground  of  error  in  the  charge  given,  and 
"the  refusal  to  charge.  The  Court  granted  the  motion,  on  the 
refusal  to  charge  the  1st  and  4th  requests.  By  consent,  all 
the  questions  made  in  the  motion,  however  decided  by  the 
•Court  below,  were  heard  and  determined  in  the  Supreme 
•Court. 

J.  M.  Clare,  for  plaintiff  in  error. 

Tucker  &  Beall,  for  defendant  in  error. 
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By  the  Caurt. — Lumpkin,  J.  delivering  the  opinion. 

ri.]  This  case  comes  up  rather  singularly.  Various  re- 
quests to  charge  were  made  and  refused,  and  sundry  charges 
were  given.  To  all  of  which,  the  defendant,  excepted.  A 
verdict  having  been  rendered  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial  on  all  the  refusals  to  charge,  as  well 
as  on  account  of  all  the  charges  as  given.  The  Court  granted 
fL  new  trial  on  two  of  the  grounds,  over-ruling  all  the  rest; 
^nd  still,  the  defendant  excepts,  and  prosecutes  this  writ  of 
error.  And  the  agreement  is,  that  this  Court  shall  give 
Judgment  upon  the  whole  case,  which  is  to  control  its  final 
•disposition. 

It  would  be  a  useless  and  vain  thing  to  undertake  to  go 
over,  Beriatiniy  the  various  specifications  set  forth  in  uhe  re- 
cord. We  state  the  general  proposition  to  be  thjs :  that  in 
an  action  at  law  for  deceit,  in  falsely  representing  a  third 
person  fit  to  be  trusted,  the  scienter  is  material,  and  must 
te  allege  J  and  proved.  The  word  fraudulently  has  been  held 
to  be,  a  sufiicient  substitute  for  the  other  allegation.  (1 
ChiUy'B  PI.  888,  and  note.     WilUf  B.  684.) 

This  is  the  test,  then,  by  which  the  instructions  submitted 
by  the  Court  to  the  Jury,  and  those  which  were  withheld,  are 
to  be  tried.  Friaud  is  the  gist  of  the  proceeding.  The  rep- 
resentation must  not  only  be  false,  but  it  must  originate  in  i 
fraudulent  motive,  either  to  injure  the  party  who  is  thereby 
circumvented,  or  to  benefit  the  one  who  makes  the  represen- 
tation. And  whenever  this  is  done,  and  the  deception  is  prao- 
ticed  successfully,  whereby  damages  result,  a  right  of  action 
accrues. 

We  affirm  the  judgment  of  the  Court  below  in  granting  the 
new  trial,  leaving  it  for  the  parties  to  determine,  for  them- 
selves, whether  they  will  litigate  further  upon  the  special 
facts  of  the  case. 
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ffo.  54. — Thomas  P.  Barteb,  plaintiff  in  error,  r«.  Josbpu 
AxDii£WSy  defendant  in  orror. 


1.]  Under  the  Act  of  1853-'4,  jMitsed  for  the  purpoee  of  compeUing  diseoTC- 
Ilea  St  Common  Law,  the  absence  of  the  party  subpcenaed,  will  operate  as 
a  cause  of  continuance  bj  the  party  summoning,  according  to  the  rules 
which  govtfn  in  other  cases  of  absent  witnesses.  When  the  continuances 
of  the  latter  are  exhausted,  if  it  be  the  plaintiff  who  is  aWent,  the  Court 
may,  in  his  discretion,  dislhtss  the  case  ;  if  the  defendant,  he  may  stijl^ 
out  the  defence.  But.  if  good  cause  be  shown  for  such  absence,  and  the 
absent  party  has  not  exhausted  his  continuances,  the  Court  may  continna 
at  his  instance,  or  otherwise,  put  him  upon  such  terms  as  will  secure  jnir- 
tice  to  the  party  seeking  a  discovery. 

2.]  A  debt  is  liquidated  trAfii  it  is  rendered  certain  what  is  doe  and  ham 
moch  is  due.  That  certainty  need  not  be  contemporaneous  with  the 
agreement  out  of  which  it  results. 


Assumpsit,  &c.  in  Stewart  Superior  Court.  Tried  before 
Fudge  WoRiiELL,  April  Term,  1855.  , . 

Joseph  Andrews  brought  suit  against  Thomas  P.  Bartee  for 
lis  wages  as  overseer.  The  contract  proven  was,  that  An- 
Irews  was  to  have  one-fifth  of  the  crop  made.  Bartee  dis- 
jharged  Andrews  during  the  year,  gathered  the  crop  himself, 
ind  failed  or  refused  to  pay  him  his  share.  At  April  Term, 
>laintiif 's  Counsel  moved  to  strike  out  the  defendant's  pleas, 
m  the  ground  that  defendant  had  been  subpccnaed  as  a  wit- 
less, (under  the  Act  of  1858-'4,)  and  failed  to  appear.  It 
ippearcd  that  the  plaintiff  .had  exhausted  his  continuances, 
md  that  the  cause  had  never  been  continued  by  defendant. 
Che  Court  struck  out  the  pleas,  and  this  is  assigned  as  error. 

The  Court  charged  the  Jury:  "that  if  they  believed  that 
Bartee  did  contract  to  give  Andrews  one  fifth  of  the  crop  for 
lis  services,  and  had,  without  proper  cause,  discharged  him 
>efore  the  end  of  the  year,  Andrews  was  entitled  to  recoter 
uterest  on  the  amount  the  Jury  should  find  to  be  due.  This 
lecision,  also,  is  assigned  as  error. 
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B.  S.  TVoRRiLL ;  QARRiscfNy  for  defendant  in  error.. 

Bjf  the  Court. — Starnes,  J.  delivering  the  opinion.. 

[1.].  Tbe  first  question  in  tliis  case,  is  raised  upon  the  Act 
of  1858-'4,  amending  the  Act  of  1847,  passed  for  the  ptu^ 
pose  of  compelling  discoveries  at  Common  Law.  Thtit  Act 
provides  that  "  any  party  plaintiff  or  def^dant,  in  any  ac- 
tion at  Common  Law,  pending  in  any  Superior,  Liferior  ot 
Justice's  Courts  of  this  State,  wishing  ;a  discovery  from,  or 
the  evidence  of,  the  adyerse  party  on  the  trial  of  such  actioi^ 
jBtSLj  apply  to  the  Clerk  of  said  Superior  or  Liferior  Courts, 
or  to  the  Justice  of  the  Peace,  in  whose  Courts  said  action 
may  be  pending  ;  in  case  the  party  whose  .evidence  is  desired 
resides  in  the  county  where  said  case  is  pending^  for  a  subpoena, 
requiring  said  party  to  be  and  appear  at  said  Court,  and  tes- 
tify in  said  action  as  other  witnesses  now,  by  law,  are  reqmred 
to  do,  which  subpoena  shall  be  served  thirty  days  before  the 
term  of  the  Court  at  which  he  is  required  to  attend  ;  and  in 
case  said  party  shall  fail  or  refuse  to  be  and  appear  and  tes- 
tify in  said  action,  as  required,  then  and  in  that  case,  said 
cause  shall  be  subject  to  the  same  continuances  as  are  now 
allowed  by  Jaw  for  the  absence  or  non-attendance  of  other 
witnesses;  and  after  said  continuances  are  exhausted,  said 
action  shall  be  dismissed :  provided^  it  be  the  plaintiff  who  re- 
fuses to  appear  and  testify  as  aforesaid ;  or  if  the  party  who 
fails  or  refuses  to  be  and  appear  as  aforesaid,  be  the  defen- 
dant in  said,  cause,  his  pica  or  pleas,  and  answers,  if  he  has 
filed  any,  shall  be  stricken  out,  and  judgment  given  against 
him  by  default,  or  such  other  order  may  be  taken  and  had  in 
8aid  cause  as,  in  the  discretion  of  said  Court,  may  be  just  and 
proper.'' 

Our  construction  of  this  Statute  is,  that  when  either  party, 
in  pursuance  of  its  terms,  makes  a  witness  of  the  other,  tbe 
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ftbftence  or  non-attendance  of  that  witness,  may  operate  as  a 
eause  for  continaance  by  the  party  summoning  him,  accord- 
ing to  the  rules  which  govern  in  other  cases  of  absent  witnesses, 
until  the  continuances  of  that  party  summoning  are  ex- 
hausted, when,  in  order  to  put  it  out  of  the  power  of  the  par- 
ty summoned  to  defeat  his  antagonist,  by  still  absenting  him- 
self, the  Act  has  provided  that  the  suit  may  be  dismissed  if 
the  plaintiff  Jbe  the  witness ;  and  if  the  defendant,  that  the 
Oourt  may  strike  out  his  defence.  If  the  case  be  on  the  ap- 
peal, as  this  was,  and  the  plaintiff  subpoDna  his  adversary, 
who  absents  Iiimself,  the  former  may  continue  twice ;  and 
then,  if  the  latter  still  be  absent,  his  pleas  and  answer  may 
be  stricken  out.  If  the  defendant  summon  the  plaintiff,  and 
the  latter  absent  himself  in  the  same  way  on  the  appeal,  after 
two  continuances  by  the  defendant,  the  case  may  be  dismissed. 

The  difficulty  made  by  -the  Counsel  for  the  defendant  in 
error,  in  the  language  of  the  Statute,  can  easily  be  obviated 
by  a  transposition  of  its  terms,  when  its  meaning  will  become 
{dain,  as  follows :  "  Provided"  (or  if)  "  it  be  the  plaintiff 
wiho  refuses  to  appear  and  testify  as  aforesaid,  and  after  said 
oontinuances  are  exhausted,  said  action  shall  be  dismissed  ; 
or  if  the  party  who  fails  or  refuses  to  be  and  appear,  be  the 
defendant  in  said  cause,  his  pica  or  pleas  and  answer,  if  he 
has  filed  any,  shall  be  stricken  out,'*  &c.  Here  I  have  changed 
no  word,  and  yet  it  must  be  entirely  plain,  that  the  meaning 
is  such  as  we  give  to  the  language  of  the  Statute. 

But  the  Act  does  not  imperatively  require  that  the  ca^e 
should  be  dismissed,  or  the  defence  stricken  out,  even  after 
the  continuances  arc  exhausted  and  tl;o  party  summoned  still 
fails  to  attend.  Such  non-attendiince  might  ensue  from  Pro- 
vidential cause ;  and  in  8uch  case,  it  vrould  be  a  great  hardship, 
if  his  case  were  lost  because  of  tli!.s,  his  misfortune.  Hence, 
the'Act  furnishes  the  alternative  j)rovidion,  that  '•  such  otler 
order  may  be  taken  and  had  in  said  cause  as,  in  tlie  discre- 
tion of  said  Court,  may  be  just  and  proper." 

Our  view,  therefore,  of  this  case  is,  that  though  the  plain- 
toL.  xnn-52 
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tiff  had  exhausted  his  continuances,  yet,  the  Court  might  hsve 
continued  the  case  at  the  instance  of  the  defendant,  as  he  had 
never  continued  the  same ;  or  otherwise,  in  that  discretion 
confided  by  the  Statute,  have  put  him  upon  terms.  And  ire 
think,  that  as  the  defendant  had  been  subpoenaed  somethuig 
like  thirty  days  only  before  the  Court,  and  there  was  no  evi- 
dence of  contumacy  on  his  part,  it  was  dealing  too  hardly 
with  him  to  strike  out  his  defence.  This,  probably,  would  not 
have  been  done,  if  the  Court  had  not  put  that  constructioii<m 
the  Act,  which  was  insisted  on  by  the  Counsel  for  the  defend- 
ant in  error,  viz :  that  he  was  required  to  do  so,  where  the 
defendant  was  the  party  subpoenaed,  and  the  plaintiff  had  ex- 
hausted his  continuances. 

[2.]  The  next  question  for  our  consideration  is,  whether  or 
not  the  plaintiff  shall  have  interest  on  any  amoimt  which  he 
may  be  entitled  to  recover  from  the  defendant.  In  other 
words,  whether  or  not  such  amount  is  due  from  the  defendant 
as  a  liquidated  demand. 

From  the  best  reflection  and  examination  which  we  have 
•  been  able  to  bestow  upon  this  case,  we  have  arrived  at  the 
conclusion,  that  this  is  a  liquidated  demand,  whether  it  be  re- 
garded as  a  promise  to  pay  in  money  or  specifics;  for  our 
law  expressly  provides  that  the  latter  may  bear  interest. 

Liquidation  is  a  fixed  and  determinate  valuation  of  things, 
which,  before,  were  uncertain.  A  debt  is  liquidated  whm  it. 
is  rendered  certain  what  is  due,  and  how  much  is  due — cm 
dertum  est  an  ct  quantum  debeatur.  That,  certainly,  need  not 
b^  contempoi:aneou8  with  the  agreement  out  of  which  it  results* 
Perhaps  the  difficulty  in  this  case,  on  this  point,  grow  out  of 
the  supposition,  that  this  was  necessary. 

Now  the  agreement  in  this  case  was,  that  one  fifth  part  of 
the  crop  was  to  be  paid  to  the  defendant,  when  it  was  made. 
This  was  a  measure  of  the  amount  which  the  defendant  was 
to  receive.  When  did  that  amount  become  certain  ?  Just 
when  the  defendant  received  and  took  possession  of  the  crojH 
or  of  its  proceeds  ;  he  had  knowledge  of  the  amount,  apd  he 
knew  that  to  one  fifth  thereof  he  was  indebted  to  the^plain- 
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tiff;  and  thiw,  it  became  certain  to  him  what  was  due.  It 
needed  no  farther  settlement  or  adjustment  of  accounts  be- 
tween them,  in  order  that  he  might  ascertain  what  was  due. 
And  if  the  same  were'due,  and  he  continued  to  use  it  for  his 
own  benefit,  no  good  reason  can  be  given  why  interest  should 
not  be  paid  thereon,  for  such  use.  And  therefore,  we  aflBrm 
the  judgment  of  the  Court  on  this  ground. 


No.  '55. — Ann  E.  McDouqald,  adm'x,.&c.  plaintiff  in  crror^ 
p$.  S.  A.  Bellamy,  adm'r  of  S.  A.  Bailey,  defendant  in 
error; 

{!:]  It  is  not  error  in  the  Court  to  refuse  to  give  a  charge,  which  is  founded 
upon  a  misapprehension  of  the  testimony. 

[^]  All  who  were  at  any  time  stockholders  in  the  Planter  s  k  Mcchanic'-S/  H 
Bank  o£ Columbus,  are  liable  to  the  bill-holders,  u;ileFs  they  have  tranjferr- 
ed  their  stock  six  months  before  the  failure  of  the.  bauk,  and  given  notice 
thereof,  in  some  public  Gaiette  of  this  State. 

[3.]  A  stockholder  ceases  to  be-  such,  iruide  of  the  charter ^  so  for  as  bis  rigbta 
and  obligations  are  concerned,  as  a  member  of  the  corporation,  from  the 
date  of  his  transfer  of  stock,  whether  notice  is  given  thereof  or  not. 

[4.] .  Can  a  stockholder,  who  has  transferred  his  stock,  but  failed  to  give  the  • 
notice  required  by  the  charter,  and  wjiose  proportionate  liability  for  the  re- 
demption of  the  outstanding  circulation  is  equal  to  the  bilU  which  he  holds, 
maintain  an  action  under  the  llth  section  of  the  charter,  against  another 
stockholder  ?  Or  if  the  amount  of  biUs  which  he  holds  exceeds  his  liabili- 
ty, can  he  sue  for  such  excess  ?    Qucre, 

[5.]  The  stock  of  the  Planter's  k  Mechanic's  Bank  of  Columbus  consisted  of 
$1,000,000  ;*and  the  charter  required  that;  $250,000  in  specie,  be  paid  be- 
fore the  board  of  directors  should  be  permitted  to  issue  bills.  The  president 
and  director,  in  183*7,  organized  and  notified  the  Governor  that  the  fore- 
, going  provision  of  the  charter  had  been  "literally*  and  strictly  complied* 
with ;"  when,  in  fact,  the  twenty-five  per  cent,  had  not  been  paid,  which 
was  known  to  the  board.  The  president  subsequently  transferred  his 
stock,  before  any  bills  were  issued.  In  ld38,  a  large  amount  of  notes  were 
-pntkidrciilali^a:  J7eni^tlult.iiiacti<(n  caiutot  benUmtaiiied,  bylBeW 
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ministri:«'r  oi  tiie  presideut,  to  recover  of  a  stockljplder  the  amount  of 
bills  which  be  held  ai  his  death,  under  the  11th  section  of  the  charter,  be 
having  i)articipated  in  the  previous  illegal  proceedings,  which  were  i»- 
cessary  t.)  the  making  of  said  issue  in  1838. 

[6.]  No  one  shall  derive  a  benefit  from  the  violation  of  the  law,  or  from i 
fraud  practiced  by  himself  or  others,  to  his  own  advantage.      ** 

[7.]  Conccdinq:  that  the  Planter's  &  Mechanic's  Bank  of  Col nmbas  hm  or- 
ganized and  bills  issued,  without  the  actual  payment  of  the  $250,000  ii 
specie,  required  by  the  charter;  and  that  by  reason  thereof,  the  Stite 
might,  at  any  time,  have  recalled  its  corporate  franchises;  or  a  stockholder 
have  resisted  the  payment  of  stock ;  or  a  debtor  his  liability  to  the 
bank,  provided  the  rights  of  third  persons  were  not  prejudiced:  Held,\iai 
it  was,  nevertheless,  a  valid  corporation,  so  as  to«make  it  liable  lo  creditors 
for  its  own  acts ;  and  its  stockholders  liable  to  bill-holders,  under  the  char- 
ter, for  the  ultimate  redemption  of  the  bills  put  in  circulation  by  the  hank. 

■fS.]  Corporations  are  liable  for  the  frauds  and  torts  of  their  agents,  done  in 
the  cour30  of  their  employment,  in  the  same  manner  as  individuals  arei^ 
sponsible  for  the  acts  of  their  servants,  touching  their  business;  the  ten- 
dency of  the  law  is,  to  place  corporations  and .  individuals  upon  the^ime 
footing. 

[9.]  The  doctrine,  that  a  corporation  can  only,  through  its  agents,  do  right, 
and  is  not  responsible 'for  its  trrongs^  is  exploded.  The.  principal  ramstt 
the  fidelity  of  his  agent,  in  all  matters  relating  to  his' agency. 
^  [10.]  The  board  of  directors  have  authority  to  bind  the  bank,  while  arting 
within  the  scope  of  the  gcueral  usage,  practice  and  course  .of  business  of 
such  institutions,  so  far  as  third  persons  are  concerned,  who  hare  oo 
^owledge  to  the  contrary. 

£11.]  Where  one  of  two  innocent  persons  is  to  suffer  from  the  tortioasirt 
of  a  third,  ho  who  gave  the  aggrcssof  the  means  of  doing  the  wrong, 
must  alone  bear  the  consequences  of  the  act. 

[12.]  Notwithstanding  a  bank  may  have  organized  contrary  to  law,^till,  U  >• 
competent  for  the  Legislature  to  pass  a  Statute  of  pardon,  .waiving the 
wrong;  and  in  such  case,  the  omission  or  abuse  of  authority  cannot  be  s^^ 
up  as  a  defence  by  tlic  defaulting  corporation  ;  nor  relied  upon  as  absolv- 
ing it  from  the  performance  of  its  obligations. 

[13.]  The  directors  are  the  agents  of  the  corporation,  and  not  of  tlie  stock- 
holders :  yeti  if  they  stipulate  for  the  ultimate  redemption  of  the  bills  issued 
by  the  bank,  if  the  bank  be  bound  by  the  acts  of  the  agent,  the  stockhold- 
ers are  liable  upon  their  special  agreement. 

Debt,   &c.   in  Sluscogeo    Superior   Court.     Tried  before 
Judge  WoRRELi^,  Dc;cember  adjourned  Term,  1854. 

.l^Uasuit.wa^  commenced  by  Samuel  A.  Bailej,  as  the  holder 
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•of  bills  of  the  Planter's  &  Meolianic's  Bank  of  Columbiu^ 
against  the  adm'x  of  Daniel  McDougald,  one  of  the  stock- 
holders  in  said  bank,  to  compel  from  him  the  ultimate  re- 
demption of  said  bills. 

It  appeared,  on  the  trial,  that  Samuel  A.  Bailey  was  one 
of  the  uriginah  stockholders  in  the  Planter's  k  Mechanic's 
Bank,  holding  a  large  number  of  shares.  Tliat  he  was  the 
first  president  of  the  board  of  directors  thereof,  and  conse- 
quently aided  in  its  organization.  As  president,  on  the  9th 
'  May,  1837,  he  directed  the  following  letter  to  Governor 
.Schley,  then  in  the  Executive  chair : 

"  Sir :  The  4th  section  of  the  Act  of  the  General  Assem- 
bly, passed  at  its  late  session,  entitled  "an  Act  to  incorporate 
a  Banking  Company  under  the  name  and  style  of  the  Plan- 
ter's k  Mechanic's  Bank  of  Columbus, '^  requires  the  officers 
of-  this  bank,  before  issuing  any  of  ^heir  bills,  to  report  to 
your  Excellency,  that  the  provisions  of  ther  charter  have  beea 
eftrictly  and  literally  complied  with*  The  sum  of  t^o  hun- 
dr^l  and  fifty  thousand  dollars,  in  *fipecie,  having  been.col^ 
letted  by  and  paid  over  to  us,  by  a  committee  of  the  stock- 
holders, and  the  same  being  now  at  our  control  in  the  Bank 
q{  Columbus,  being  there  deposited  for  safe-keeping,  we,  in 
obedience  to  the  4th  section  of  said  charter,  hereby  report  to 
your  Excellency,  that  the  provisions  of  said  charter  have  been 
strictly  and  literally  complied  with. 
Very  Resp'ly,  kc.    ' 

(Signed)  S.  ARMSTRONG  BAILEY,  Pres't. 

S.  11.  PECK,  Cask'r.     • 

Accompanying  this*  letter  was  the  annexed  affidavit : 

Georgia,  Muscogee  County  : 

Personally  came  before  me  Samuel  A.  Bailey,  Pres't,  Sam- 
uelll.  Peck,  Cash'r,  and  II.  G,  Sn^ith,  llines  Holt,  Jr.  A. 
B.  J^agan^  F.  C.  McKinky  and  S.  ^^nnciri  diseotors  of 


■*;•: 


Directqrs^ 
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the  "Planter's  &  Mechanic's  Bank  of  Columbus,"  who,  bek^ 
duly  sworn,  say  that  the  facts  stated  above  are  true. 

(Signed)  S.  ARMSTRONG  BAILEY,  Pres't, 

S.  H.  PECK,  Caah'r, 
IL  S.  SMITH, 
A.  B.  RAGAN, 
P:  e.  McKINLEY, 
S.  R.  BONNER, 
Sworn  to  and  subscribed  before  me  this  9th  May,  1887. 
Geobge  Chatfebld,  J.  P. 

Matthew  Robison  testified :  The  bank  commenced  its  op- 
erations as  a  suspended  bank ;  never  was  able  to  pay  its 
debts  in  specie  in  any  one  day,  if  they  had  all  been  pre9entM 
together.  Bailey  owned,  at  one  time,  1575  shares  of  the 
bank;  transferred  them,  at  various. times,  up  to  5th  Pebni- 
ary,  1888.  On  1st  Pebruary,'  1888,  a  new  president  and 
board  of  directors  werid  .elected;  knows  of  no,  specie  beiiig' 
paid  in  by  the  stockholders;  On  the  5th  Febraary,  18S8^ 
there  w^s  very  little  specie  in  the  bank — somewhere  betweerf 
96  and  $1,000.  On  26thMay,  1843;  there  were  in  circnlatibn, 
of  the  bills,  $229,000.  $20,000  were  hypothecated  with 
John  L.  Mustian,  as  security  for  money  loaned. 

A..B.  Ragan  testified:  He  was  cashier  in  1837;  H.  S. 
Smith  was  first  president|  for  a  few  weeks,  and  succeeded  by 
B^ey.  After  the  stock  was  taken,  and  before  the  officers 
were  elected,  a  committee  was  appointed,  (of  which  Bailey 
was  one,)  to  whom  the  stockholders  paid  25  per  cent,  on  thjB 
stock,  partly  in  bank  bills,  partly  in  checks  9n  other  banks, 
and  partly  in  stoek  notes — only  one  stockholder  paid  in  spe- 
cie. The  committee  made  an  arrangement  with  the  Bank  of 
Columbus  for  a  specie  certificate  of  deposit  of  $230,000,  and 
ilfith  the  Insurance  Bank  for  a  like  certificate  for  $20.000, ' 
for  which  the  committee  turned  over  to  these  banks  the  stock, 
notes,  checks,  &c.  as-  aforesaid.  Specie  was  then  Wvrth  a 
premium  of  5  per  cent. ;  no  premium  was  paid  to  these  banks. 
The  election  for  officers  tke^  took  place.  These  certificates 
were  held  i> j  the  direotoiSy  for  a  week  or  twO)  and  werv  tlM 
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returned  to  the  Bank  6f  Goltunbos ;  and  in  lieu  thereof,  a 
credit  of  ^250.000  was  placed  on  the  books  of  tlfEit  bank,  to 
the  Planter's  &  Mechanic's  Bank.  Some  time  afterwards  it 
was  agreed  to  loan  out  the  capital  stock,  except  about  2  per 
cent,  retained  for  expenses,  giving  the  stockholders  the  pref- 
erence, and  taking  their  notes,  and  giving  a  check  on  the 
Bank  of  Columbus.  Before  reporting  the  organization  to  the 
Governor,  the  directors  went  to  the  Bank  of  Columbus,  and 
were  told  by  Davis,  the  cashier,  that  the  P.  &  M.  Bank  had 
9230.000  in  specie,  subject  to  their  control,  and  some  kegs 
and  boxes  Were  shown  us,  purporting  to  contain  specie.  Da- 
vis said'  he  had  made  arrangements  with  the  Insurance  Bank 
for  us  for  $20.000 ;  the  directors  did  not  call  there.  After 
the  new  board  of  directors  were  elected,  one  half  the  stock 
was  called-in,  and  was  paid  in  bills  of  other  suspended  banks, 
f  7  or  8800  in  specie.  On  5th  February,  1838,  $52,000,  in 
bills,  were  issued;  and  shortly  afterwards,  others,  to  the 
wnount  of  $250,000.  The  plates  had  been  procured,  and  the 
bills  struck  off  previously,  during  the  first  year ;  no  bilft  is- 
sued before  that  time.  Bailey  ceased,  then,  to  be  a  director 
or  stockholder. 

A.  H.  Cooper  testified :  That  the  bills  now  sued  on  origi- 
nally belonged  to  Miller,  Ripley  &  Co. ;  that  Hill,  Dawson 
&  Co.  received  them  as  agents  for  Miller,  Ripley  &  Co.  They 
repudiated  the  act,  and  tried  to  hold  their  agents  responsible 
ibr  the  debt.  They  failed.  Gen'l  Bailey,  as  their  Counsel, 
took  these  bills  (five  thousand  dollars  and  upwards)  for  his 
services  in  the  case.     The  services  were  worth  about  $500. 

JouN  Banks  testified :  That  after  the  specie  certificates 
were  delivered  to  the  committee,  he  called  on  Mr.  Roberts,  the 
cashier  of  the  Insurance  Bank,  and  learned  that  the  specie 
would  not  be  paid  over  to  the  directors^  on  the  certificate; 
and  that  therefore,  he  refused,  as  a  director,  to  participate 
farther  in  the  organization. 

Other  witnesses  were  sworn,  corroborating  these. 

There  was  also  in  e\ddence  the  record  of  the  forfeiture  of 
the  charter  of  the  Planter's  &  Mechanic's  Bank,   on  the 
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ground  stated  in  the  information,  of  its  failure  to  pay  Bpede 
when  demsinded  for  the  bills  of  the  si&id  bank. 

Counsel  for  A.  E.  McDougald,  adm'x,  &c.  requested  the- 
Court  to  charge  the  Jury  as  follows : 

,lBt.  That  if  the  Jury  should  believe,  from  the  evidence, 
that  plaintiff's  intestate  was  a  stockholder  in  said  bank,  owning 
1675  shares  of  stock  therein,  and  that  the  bills  sued  on  do  not 
exceed  his  proportionate  share  of  the  circulation,  and  that 
«aid  Bailey  voluntarily  redeemed  said  bills  after  the  fulore 
of  said  bank,  then  such  bills,  so  redeemed,  cannot  bo  m*ade 
the  foundation  of  an  action  against  this  defendant,  under  the 
11th  section  of  the  charter  of  said  bank,  and  the  Juvy  most 
fiad  for  the  defendant. 

.  2d.  That  if  said  Bailey  was  ever  a  stockholder  in  said 
bank,  he  continued  to  be  such  stockholder,  as  to  *his  liability 
under  said  11th  section  of  said  chatter,  until  it  is  proved  by 
plaintiff  that  he  transferred  his  stock,  and  gave  sixty  days 
notiee  of  the  fact  in  some  public  Gazette  of  this  State.  ' 

3d.  If  the  Jury  shall  believe,  from  the  €^idence,  that  in 
1837,  said  bank  was  illegally  organized;  that  the  $250,000 
was  not,  in  fact,  paid  in  specie  by  the  stockholders,  and  that 
said  Bailey,  as  president,  director  or  stockholder,  participa- 
ted in  such  illegal  organization,  then  plaintiff  cannot  maintain 
this  action,  and  the  Jury  must  find  for  the  defendant. 

4th.  If  the  Jury  shall  believe,  from  the  evidence,  that  the 
directors  of  said  bank,  in  February,  1838,  issued  and  circu- 
lated the  bills  of  said  bank,  without  calling  in -said  capital 
stock,  in  specie,  then  such  issue  was  iHegal  and  void ;  and  if 
said  Bailey  transferred  his  stock  to  said  Smith  or  othera,  with 
a  knowledge  of  such  intended  issue,  without  a  Specie  basis, 
and  to  enable  the  directors  of  said  bank  to  make  sux?h  issue, 
these  plaintiffs  caiyiot  maintain  this  action,  and  the  Jury 
must  find  for  the  defendant.  Each  and  all  of  which  said 
charges,  said  Court  then  and  there  refused  to  give;  and  to 
which  refusal  of  said  Coiurt  to  give  said  charges,  the  defend- 
ant then  and  there,  by  her  Counsel,  excepted. 

5tL  That  though  no  bills  may  have  beeaifisued  during  tbe 
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yeair  1*837,' or  whikt  saiU  dailejr  vas  a  stocktiolder,  yet,  ifj 
Sttd  Bail^j  ircre  a  stockholder  at  any  time,  and  has  not  bipaf 
diacharg^d^  according  to  the  provisions  pf  the  charter  or  otiieif^ 
l^al  ways,  *8aid  Bailey  is  liable^  under  the  11  tk  section  cV;^ 
said  charter,  for  the  ultimate  redemption  of  the  bills  subset* 
qvently  usuecL  « 

'6th.  That  if  the  Jury  shall  believe,  from  the  cviderice,  thai* 
ny  ^rson»  holding  themselves  out  as  directors,  president  oM 
eitohier  of  said  bank,  issued  the  bills  or  bank  notes  sued  ott^ 
and  mentioned  in  plaintiff's  declaration,  before  the  sum  of  twbr 
hundred  and  fifty  thousand  dollars,  in  specie,  had,  in  fact  and  ift  ^ 
good  ^aith,  been  paid  in,  that  these  said  bills  or  bank  notei. 
were  and.  have  been  issued  against  tHo  express  inhibition  c<Mi-r 
tained  in.  said  fourth  section* of  the  chaiter  K>f  said  bank  ;  and^ 
thtft  being  .thub  issued  contrary  to  law,^aid  bills  or  bank  notev^ 
are  utterly  null  and  void,  and  that  iio  civil  liability  can  oi^ 
has  arisen  thereon,  in  favor  cff  the  plaintiffs  against  this  d^. 
fendant*s  intestate*;  and  therefore,  the  plaintiff  cannot  re^ 
cover. 

7th.  That  if  the  Jury  believe,  from  the  testimony,  that  the 
original  subscribers  organized  the  bank  by  the  election  of  di*^ 
rectors,  and  that  the  directors  issued  and  put  the  bills  of  the 
bank  in  circulation  before  they  had  actually  paid  $250,000 
in  specie,  that  said  election  was  void,  and  they  had  no  autbop^^ 
ity  to  issue  any  bills  or  do  any  act  as  directors ;  jtnd  said 
bUls  and  all  other  acts  done  by  them  are  void,  and  not  bind- 
ing by  law  on  any  one,  and  defendant  is  not  liable. 

8th.  {That  if  the  Jury  believe,  from  the  testimony,  that 
Samuel  A.  Bailey  participated  and  aided  in  the  arrangements 
to  procure  the  specie  certificates,  instead  of  having  the  specie 
paid  in,  as  required  by  the  charter,  and  thereby  aided  in 
practising  a  fraud  on  the  law  and  on  the  community,  that  tho' 
plaintiff  cannot  recover  on  any  of  the  bills  issued  by  the  bank 
in  carrying  out  the  frauds 

9th.  That  if  the  Jury  shall  believe,  from  the  c?^ijlencc,  that- 
two  hundred  and  fifty  thousand  dollars,  in  specie,  Vas  not,  by 

T0L.XTin-13r        ^  .J 
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tlie  original  subscribers,  and  the 'persons  &amed  ki  tlie  okar^ 
tep^  acluall J  and  in  good  faith  paid  in,  but  that  in  1;he  stead 
thereof)  the  aforesaid  subscibers  and  persons,  by  a  shift,  a  de^ 
tfce,  a  scheme-,  a  manoeuvre,  used  paper,  termed"  specie  cer- 
tificates of  deposit,  made  by  the  Bank  of  Columbus  and  the 
iotaurance  Bank  of  Columbus,  without  ever  haviitg  deposit^ 
in  said  bank,  in  {Specie,  the  amounts  mentioned  and  specified 
in  said  specie  certificates  of  deposit,' that  then  there  was  and 
obUld  not  be  any  stock  in  said  Planter's  k  Mechanic's  Batik 
of  Columbus ;  and  that  the  effort  to  substitute  said  ccrtificKtft 
of  deposit,  and  the  actustl  substitution  of  said  certificates  of 
deposit;,  in  the  place  and  stead  of  $250,000  in  specie,  *ink 
smd  is  a  fraud  upon  the  law,  and  contrary  to  law ;  and  tl^t 
the  act  of  issuing  said  bills  or  bant  notes,  and  thte  contract 
by  said  bank,  and  by  this  defendant's  intestate,  to  be  liable 
for  their  ultimate  redemption,  is,  are  and  were  null  and  void ; 
and  therefore,  the  plaintifi*  has  no  right  to  recover. 

The  Court  refused  to  give  either  of  the  xsharges  requested, 
and  error  has  been  assigned  upon  this  refusal. 

There  were  otlier  requests  and  refusals  by  the  Court,  but 
the  assignment  of  errors  was  confined  to  those  specified  above. 

Judge  Benning,  having  been  of  Counsel,  did  not  preside 
lb  this  case. 

S.^  Jones,  H.  Cobb  and  11.  IfoLT,  forplaintiflf  in  error. 

W.  DouHERTY,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Was  the  plaintifi"  entitled  to  the  charge  contained  in 
hid  first  request  ?  We  think  not ;  and  for  this  obvious  rea- 
son :  It  assumes  that  the  bills  upon  which  the  suit  was 
brought,  were  "  voluntarily  redeemed"  by  Bailey,  the  defend- 
ant's intestate,  as  a  stockholder,  after  the  failure  of  the 
bank ;  when  the  evidence  of  Mr.  Co6per,  which  is  uncontra- 
dicted, shows  that  General  Bailey  took  the  blUs  from,  to 
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clients.  Miller,  Ripley  &  Co.  in  the  due  course  of  busincgs^ 
that  is,  as  a  fee  for  his  professional  services,  for  prosecuting  % 
suit  at  their  instance,  against  the  fii*m  of  Hill,  Dawson  &  Co. 
of  the  City  of  Columbus. 

[2-]  The  proposition  embraced  in  the  second  request,  is  .» 
correct  exposition  of  the  stocVholdor  liability,  under,  the 
11th  section  of  the  charter  of  the  bank.  For  it  is  certainly 
tme,  that  if  S,  A.  Bailey  was,  at  any  time,  a  stockholder, 
mi^d  had  Jiot  been  discharged  according  to  law,  his  liability  as  a 
Stockholder  to  the  Jbill-holder,  still  cpntinued. 

{3.]  This  doctrine  must  be  taken,  however,  with  its  appro- 
]^a^  qualification.  For  if  he  had  transferred  his  stock  from 
that  time,  he  ceased  to  be  a  stockholder  inaide  of  the  charfcTf 
so  far  as  his  rights  and  obligations,  as  a  member  of  the  cot^ 
poraiion,  were  concerned. 

[4.]  Back  of  these  propositions,  lie  questions  of  immense 
magnitude  and  practical  importance.  As  for  instance,  as- 
8a|Diiig  that  General  Bailey  once  owned  1675  sharers  of  stock, 
all  of  wliich  he  had  transferred  in  his  life-time,  b^t  had  failed 
to  give  the  sixty  days'  notice  thereof,  in  sometpublic  gazette 
of  the  State,  as  required  by-  the  Statute ;  if  his  proportion- 
ate  liability  lo  redeem  the  out-standing  circulation  of  the  bank* 
ej|ialled  or  exceeded  the  whole  amount  of  stock  so  owned  and 
.transferred,  could  his  legal  representative  maintain  an  action 
for  the  recovery  of  these  bills  ?  « 

My  first  impressions  were,  that  the  retired  stockholder 
might. sue.  I  analogized  it  to  a  case  of  C0'paii:nership ;  and 
supposing  that  the  retired  partner,  who  had  paid  a  firm  debt, 
mighl  sue  the  firm  for  re-imbursement,  and  that,  too,  notwith- 
stan^fling  his  continuing  liability  to  third  persons.  I  applied 
the  Bfm^  rule,  to  these  stockholders.  But  the  principle,  as  to 
j>artner$y  is  not  true.  One  partner  cannot  sue  another  for 
ihe  re-payment  of  a  past  debt  of  the  old  firm  which  he  has 
discharged,  and  for  w[hich  he  was  jointly  liable,  there  be- 
ing no  partnership  qffects.  (5  B.  ^  Ad.  936.  Story  on  Con- 
tractMy  34,  n.  y,) .  In  other  .words,  the  firm  being  insolvent, 
his  right  to  recoyer  s^ust  be  founded  upon  some  special  con- 
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•tract,  and  does  not  result  from  tbc  general  law   of*  partus- 
^bips.     (5  M.  ^  Chan.  759.) 

It  is  true,  the  charter  gives  an  action  against  the  stoqk- 
holders,  severally ;  thus  departing  from  the  Compion  Law 
T.ale  as  to  partners,  l^ut  I  do  not  see  that  this  alters  the  prin- 
ciple. It  is  still  the  case  of  one  partner  suing  another,  for  s 
debt  due  from  all.  ^     .     ,  .  • 

Whatever  liability  the  stockholders  are  under,  must  be  de- 
duced from  the  charter.  That  makes  Bi^Iej  liable,  wtieth^ 
he  has  transferred  his  stock  or  not,  provided  he  hais  failed  ^ 
give  notice.  Is  there  any  agreement,  express  or  implied,  tiiat 
if  he  has  transferred,  but  failed  to  give  .notice,  and'  is  oom- 
peUed  to  redeem,  a  portion  of  the  circulation,  the  oorpopte 
-assets  being  exhausted,  that  he  may  go  over  upon  the  other 
atockholders  for  contribution  ?  None^  we  apprehend.  Jsnot 
4ii8  only  remedy,  then,  against  his  assignee,  if  against  any 
1>ody  ?  Is  not  the  rule  inflexible,  that  one  cannot  sue  another 
'for  the  payment  of  a  debt,  or  the.  performance  of  an  obligi^ 
'tion,  for  which  ho  is  equally  bound? 

Again,  if  A,  B  &  C,  being  .co-{)artner8y  d^gaolye,,  and  A 

retires  from  the  firm,  still,  he  will  not  thereby  exonerate  himr 

•self  from  the  debt  of  E,  who  had  previously  dealt  n^th  fhe 

^firm^  and  who  had  notice  of  A's  retirement.    But  snppooe,  A 

*W^re  to  pay,  voluntarily  or  by  compulsion,  (which  only  meam 

a  fitted  and  positive  obligation  to  pay,)  thi^  new  debt,  Ini^t 

he  not  recover  the  amount  so  paid  from  the  firm?     And  if  so, 

it  may  be,  that  were  it  pi:0.cticable  for  |;he  administrator  of 

'General  Bailey  to  show  that  the  bills,  for  th^*  redemption*  of 

which  the  stockholders  are  liable,  were  issued  subsequent  to 

Bailey's  transfer  of  his  stock,  would  be  entitled  to  sue  q|  the 

'bills  held  by  the  estate,  imder  the  11th  section  x>f  thechiutev^ 

or  individual  liability  clause. 

Before 'dismissing  this  branch  of  the  case,  I  will  .advert  to 
another  topic,  germain  to  the  last.  Conceding  that  Billing, 
as  the  administrator  of  Bailey,  could  not  sue  on  bills  ap 
'to  the  amount  of  his  intestate's  rateable  liability,  is  he  not 
-entitlesd  to  maintain  an  action  for  ^the.-exoeietei.oyer.  thi»  sao? 
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It  is  settled,  that  the  personal  liability  of  the  stockliolden^ 
UAder  the  cliarter,  is  at  an  end  when  they  have  paid  or  been 
charged  with  debts  to  the  amount  of  their  pro  rata  share ; 
that  they  ar^  bound  to  pay  this  sum  but  once;  and  that 
whenever  they  pay  this  amount  voluntarily  or  by  coercion, 
after  having  paid  it,  they  may  set  up  this  payment  as  a  de- 
fence against  any  further  liability. 

Now  notwithstanding  the  personal  liability  of  the  stockholder 
for  his  aliquot  part  of  the  outstanding  circulation,  is  there 
any  reasbn  why  he  should  not  become  a  creditor  of  the  other 
■tockholders,  for  the  excess  of  bills  over  his«proportionkte  xe^ 
feponsibility  for  contribution  ? 

It  is  said,  that  if  you  allow  one  stockholder,  to  «ueanotl^er^ 
that  so  soon  as  the  defendant  has  paid  the  debt,  he  will  then- 
«ti^nd  as  a  creditor  of  the  company^  and  may  turn  round  and 
recover  the  same  money  (rom  the  plaintiff;  and  that  thus,  the 
l^art^es  might  sue  each  other  alternately,  to  the,  end  of  the 
chapter.  But  does  this  preposterous  result  hold'^ood  in  re^ 
lation  to  the  excess  which  the  stockholder  has.  paid  over  aad 
above  his  propor|;ionate  liability  ?  Does  the  reductio  ad  ab* 
itnrduin^  argument  apply. to  hihi  ?       . 

We  forbear  to  commit  ourselves. upon  these  points.  They 
are^  perhaps,  legijbimately  included  in  'both  the  first  and  se- 
cond requests,  especially  the  first.  But  as'  we  do  not  find  it 
Absolutely  necessary  to  decide  them,  we  prefes,  their  post- 
ponement fpr.  further  diseussion.  . 

-  [5.]  The  question  made  by  the  4th,  5th,  7th,  15th  and 
19th  requests  to  charge,  (the  8th  not  being  found  in  the  re- 
cord, and  omitted,  probably, 'by  the  Clerk,  in  copying  the  bill 
of  exceptions,  but  rcFating,  ne  doubt,  to  tha  same  subjiBct,)  is 
whether  the  participation  of  General  Bailey,  in  the*org8mza<^ 
tion  of  the  Bank,  was  such  as  to  prevent  his  administrator 
Ax>m  recovering  upon  the.bills  of  which  his  intestate  died  poa- 
Bessed? 

The  capital  stock  of  the  Planter's  &  Mechanic's  3ank  of 
Columbus,  was  one  million  of.  dollars.  By  the  second  sec- 
ti«^  of  the  charter,  twenty-five  "per  cent,  viz:  ^50.000,  1?as 
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reiquired  to  be  paid  in  specie,  before  anj  bill^ .  cou^d  issue. 
And  by  the  4th  section  of  the  charter,  seven  directors  were  * 
to  be  elected,  as  soon  as  the  sum  of  $250.0,00,.  in  specie,  was 
paid  in  by  the  stockhoUers.  And  the  president,  directors 
and  cashier  were  expressly  inhibited  from  issuing  bills  until 
they  had,  officially  and  under  oath,  notified  the  Governor  that 
the  provisions  of  the  charter  had  been  "literally  and  strictly" 
compHed  with.     {Prince^  125.) 

The  Act  of  incorporation  was  assented  to*  30th  December, 
1886.  The  latter  part  of  April  or  first  of  May,  1837,  the 
stockholders  met,apd  the  stock  was  all  subscribed  for,  each 
taking  188  shares  of  stock.  Instead  of  paying  the  {250.000 
in  specie,  some  six  or  seven  hundred  dollars,  only,  was  thus 
paid,  and  the  balance  of  the  25  per  cent,  was  paid,  partly  in 
bank  bills,  partly  in  checks  on  the  Bank  of  Columbus,  and 
partly  in  the  notes  of  the  stockholders  themselves,  having 
some  short  t|me  to  run.  A  committee  was  then  appointed 
by  the  stockholders,  (Hampton  S.  Smith  and  S.  A.  Bailey 
being  two  of  that  committee,)  to  whom  these  ikssets,^  such  as 
they  were,  were  confided,  who  made  aji  arrangeipent  with  the 
Bank  of  Columbus,  or  rather,  with  H.  B.  Davis,  the  cashier, 
to  give  specie  certificates  for  the  $256.00j9— $230,000  of 
wl^ph  was  on  the- Bank  of  Columbus,  and  $20,000  on  the.In- 
surance  Bank  of  Columbus.  The  committee  turned  over  to 
the  Bank  of^Columbus  the  bills,  checks  and'  promissory  notes 
paid  in  by  the  stockholders.  No  premium  was  paid  the  Bank 
of  Columbus  for  these  specie  certificates,  although  specie,,  at 
that  time,  was  worth  from  two  to  five  per  cent,  premium.  An 
election  was  then  hold  for  officers,  and  Smith  was  chosen  pre- 
8ident,^and  Samuel  H.  Peck,  cashier.  The  certificates  were  held 
by  the  dii'ectors  for  a  week  or  two,  when  they  w^re  returned 
to  the  Bank  of  Columbus,  and  in  lieu  thereof,  a  credit  to  thai 
amount,  in  favor  of  the  Planter's  &  Mechanic's  Bank,  waa  , 
entered  on  the  books  of  the  Bank  of  Columbus.  In  the  month 
of  .May  ^mith  resigned,  and  Samuel  Armstrong.  Bailey  was 
elected  in  his  place* 
.   SChe  .president  and  directors,  or  some  cf  them,  went  to^tb^ 
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Bank*  of  Columbus,  and  made  inquiry  of  Mr.  DaVis^  the  casV* 
iei',  about  the  specie,  who  replied,  that  the  specie  in  the  kegs 
and  boxes  shown  to  them  was  subject  to  their  order,  and 
^ould  be  paid  on  demand.  And  treating  Mr.  Davis  ,^^  Vilb  a 
geherous  confidence,"  no  money  was  counted.  Iddeed,  none- 
of  the  kegs*arid  boxes  were  opened,  and  perhaps  all  were  no^ 
even  seen.  No  one,  certainly,  knew  whether  they  contdined  one 
dollar ;  they  did  not  go  to  the  Insurance  Bank  at  all,  or  s^ 
even  the  kegs  and  boxes  in  that  bank,  or  have  any  assurance 
from 'the  cashier,  that  the  amount  of  his  certificate  was  suh- 
jeet  to  their  order,  and  would  be  paid  on  demand,  in  specie^ 

It  appears,  from  the  testimony  of  John  Banks,  that  he  was 
one  of  the  committee  to  whom  the  specie  certificates  were  de- 
livered, in  order  to  put  the  bank  in  operation;  that  he  caHed 
upon  Mr.  Roberts,  the  cashier  of  the  Insurance  Bank,  and 
learpcd  that  the  specie  would  not  be  paid  or  delivered  to  thft 
directors  on  the  specie  certificate  t^hichthat  bank  bad  given; 
and  the  witness  states,  that  in  consequence  of  this,  he  refused 
to  unite  with  ^e  other  directors  in  the  further .  proceedings 
which  were  had  to  Organize  the  bank. 

The  president,  General  Bailey,  then  addressed  a  communi- 
cation to  Governor  Schley,  dated  the  9th  of  May,  188T,  'iit 
whieh  he  stated,  that  the  pronsions  of  the'ch'arter  had  been 
"literally  and  strictly  complied  with;'*  that  "the  snnl  of 
f  250.000  in  specie,  had  been  collected  by  and  paid  over  to  us 
(the  directors)  by  d  committee  of  the  stockholders,  and  that 
the 'Same  was  then  at  their  control  at  the  Bank  of  Columbus, 
being  deposited  there  for  safe-keeping."  And  Ihib  was  sworm 
to  by  the  president,  cashier  Peck,  and  four  of  the  directors, 
tb-wit :  Hampton  S.  Smith,  A.  B.  Ragan,  F.  C.  McKinley 
khd  S.  R.  Bonner — a  portion  refusing  to  take  the  oath. 

'Notwithstanding  the  possession  of  the  §25O'.OO0  in  specie; 
it  was  thought  inexpedient  to  commence  banking ;  and  it  was 
resolved  to  loan  out  the  capital  stock  of  the  bank  (except 
about  2  per  cent,  retained  for  contingent  expenses)  to  the 
stockholders,  or  to  others,  should  they  decline  taking  it,  upon 
their  notes,  properly  secured  and  due  the  first  of  October 
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next  th0i:eaf1»er,  which  was  done.  And  for  these  notes,  checb 
were  give&,  for  corresponding  amounts,  to  each  stockholder^ 
oh  the  Bank  of  Columbus.  ThcPlanter's  &  Mechamc*'8  Bank 
held  these  notes  of  the  stockhplder^,  until  the  second  'of  Fcfb^ 
yuary,  1838,  when  a  new  election  Was  held,  agreeably  to-  the 
provisions  of  the  charter.  General  McDougald  And  othen 
were  appointed  directors,  when  McDougald  was  chosen  fvea- 
ident. 

One  Wf  of  the  money  loaned,  in  183T,  to  the  stockhgld- 
ers,  or  twelre  und  a  haff  per  cent,  on  the  capital  stock,  wu 
called  in  by  the  new*  board,  which  was' paid  in  tke  bills  of  other 
banks,  then  in  a  state  of  suspension ;  and  at  the  same  time, 
an'  orcjer  was  passed  to  i88ue*?52.000,  there  then  being  only 
«botit$800  or  81.000  of  specie  in  the  bank;  and  they  com* 
menaced,  bajiking  about  ten  days  thereafter.  In  a  sllort  time, 
;(498.000  more  were  ordered  to  be  issued.  And  the  return 
made  in'  April,  1'838,*  shows  that  '^250.000  had  been  issued, 
up  to  that  time.  The  next  issue  was  $100,000.  The  plMes 
had  been  prcpar^'d  and  the  bills  struck  off,  during  the  admin- 
istration  of  General  Bailey  as  p^-esident ;  still,  no  bills  wei^ 
put  in  circulation  until  February,  1838,  when  .General  Me* 
Dougald  had  succeeded  hiln  in  that  o£Sce.  Bailey  ceased  to 
be  either  a  director  or  stockholderj  after  the  5th  of  February, 
1888. 

It  is  unnecessary,  for  the  purposes  of  this  case,  to  trace  the 
l^istory  of  this  bank  further.  That  it  was  constituted  accord- 
ing to  the  fundamental  provision  of  the  charter,  requiring 
9^150.000  iil«specie  to  be  paid  by  the  subscriber^  in  limiu, 
IS*  not  pretended.  That  it  Was  organized  against  the  declared 
will  of  the  Legislature,  in  the  very  face  of  the  law  und^ 
which  it  drew  its  breath,  is  beyond  a  doubt.  Had  the  $250.- 
600  in  specie,  actually  been  paid  in,  and  deposited  specially 
for  safe-keeping,  in  the  vaults  of  the  Columbus  and  Insu- 
rance Banks,  I  do  not  deny  but  that  the  certificates  of  their 
cashiers  would  have  suflBced.  But  here,  no  specie  was  zi^ 
vanced  by  the  subscribers,  nor  deposited  in  these  banks.  Ab 
well  receive,  therefore,  any  thing  else,  which  an  aceommodar 
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ticpi\  conslT^fition  would  call  cash,  as  the  cashier^  certificate, 
f^ymi^hocLiUider  the  circumstance^,  tJiat  these  were.  Thej 
mere  tieiihef  specie  nor  its  representative,  much  Icctt  its  equi- 
irBleii.t ;  .coastfqa^ndj,  one  cannot  hesitate,  upon  reading  ike 
erideftce  in  the  record,  to  pronounce  the  whole  transaction^a 
wMe  evasion  of  the  charter.  < 

£6.]  It  is  needless  to  quote  the,  authority  of  this  or  anj 
other  Court,  hi  support  of  the  doctrine,  that  no  one  sliall  de- 
me  a  benefit  from  the  vioktion  of  the  law ;  or  what,  in  l^al 
affect,  is  the  same  thing,  from  a  fraud  practised  l)y  himself 
or  others,  to  his  own  advantage.  This^  is  unquestionably  the 
rule  of  the  Common  and.  (Ji^il  as  well  as  the  Moral  Jjaw. 
No  polluted  hands  shall  touch  the  pure  fountains  of  justice,  is 
ft  iDaxim  in  all  law.  And  the  simple  question  is,  was  the  par- 
ticipation of  General  Bailoj  in  those  preparatory,  illegal, 
we  vill  not  say  fraudulent,  proceedings,  such  as  to  prevbnt 
im  administrator  from  maintaining  this  action  ? 

.  It  is  urged,  that  General  I^ailey  had  dissolved  his  connec- 
.tkm  with  this  bank,  both  as  president  and  stockholder,  before 
ft  single  bill  was  issued  and  circulated.  And  this  is  true. 
He  was  not  in  "at  the  death,**  therefore.  Dut  was  he  not 
the  *^avant  courier"  of  this  financial  cnterprize?  The  alpha^ 
if  not  the  omega  of  a  monetary  project,  terminating,  in*  a  few 
jeftrs,  in  wide-spread  niischitf  and  ruin  ?  He  may  be  less 
culpable  than  others  who  aided  and  abetted,  from  the  begin- 
ning to  the  cud,  ab  ovo  usque  ad  mala  ;  still,  was  he  altogeth- 
er guiltless  ?  He  and  others  put  the  ball  in  motion.  He 
jftTe  it  a  tremendous  shove  the  9th  of  May,  1837,  when  as 
^^sident,  he  notified  the^Governor,  under  his  ofiicial  oath,  that 
**thc  sum  of  S*?GO.OOO,  in  specie,  had  been  collected  of  tie 
mbscriberd,  ami  puid  over  to  the  directors,  by  a  committee  of 
the  stockholders,  imJ  th';t  t^o  s/»!ne  was  tlicii  v.t  tho'r  control 
in  the  Bank  of  Columbus,  hciiij  there  deposited  for  safe-keep- 
ingJ'  And  that  the  prpvisioiis  of  the'  charter,  requiring  this 
to  be  done,  before  any  bills  could  be  issued,  had  been  "strict- 
ly and  literally  coipplied  with." 
toih  xTm-p4 


4m  SUPREMfi  COURSE,  69  QtBORHiiA.  ^ 

m . 1 1 ! u-,-« ^. 

McDouga}d,  adin*z,  ^c.  cv;  BeHanfjr,  MiaC^.kt. 

-^ ■ ^ ■  '    '■ 

Wfthout  this  report  to,  the  i^ecutive,  n6  bUb  oopldor 
irovld  have  been  issued;  with  ity  there  was  nothing  to  hindv. 
And  how'ever  conscientious  the  General,  may  have  been  k 
fiialdngthis  statement; — ^and  I,  would  be  the  JasI  maa living  ta 
impeaeb  his  sincerity — it  is  not  altogether  certain  tpbata  solh 
Stituto  could  have  been  found  .to  take'  his  place  and  perfem 
this  service.  It  is  in  prpofthata  portion  of  the  cUrectors 
deblined  in  uniting  in  this  representation.  And  now  that  the 
l^ajaking  mania  ha^  subsided,  and  we  contemplate,  coolly,  tiie 
^fficulty  and  distress  which  it  occasioned,  we  are  not  a8t(m> 
i£(hed  at  the  scruples  of  those  who  refused  to  participate  in 
tiieKip  extraordinary  measures.       .  • 

.  Aft<)r  all,  I  do  not  understand  this  halving  and  (piartering 
fr  violation  of  the  law.  Jn  law  as  in  morals,  he  who  .is  guiltj 
in  part,  is  guilty  of.  the  whole.  It  woujd  be  like  the  case 
mentioned  in  Tristam  Shaiidy,  qf  the  Abbess  4ind  the  KnUy 
where  it  was  necessary  to^  pronounce  a  certain  criminal  word 
to  make  their  mules  move  with  their  .carriage ;  it  would  have 
been  a  sin  for  either  of  them  to  utter  the  entire  word,  bit 
they  divided  it  into  two  parts ;  one  articulated  one  part,  and 
the  other  the* other;  and  thus,  effected  their  purpose, and 
avoided  all  the  sin  o{  the  expression. .  Men  break  and  enter 
a  house,  with  intent  to  commit  a  felony.  One,  afler  entering^ 
immaterial  for  what  cause,  stops  short,  but  the  others  pro- 
ceed to  consummate  the  original  design,  are  not  the  whole 
guilty  of  bnrgliary?  One  ships  goods  to  the  coast,  witiia 
view  to  import  them  contrary  to  the*Ileveuue  Laws,  and  aelb 
out  to  his  confederates,  who  actually  introduces  them.  Are 
they  not  all  smugglers?  « 

I  protest  against  being  understood  as  intending  to  be  offim- 
aive  in  the  employment  of  these  comparisons.  I  use  theA 
only  as  apt  illustrations  of  the  principle  I  wish  to  enforce; 
for  1  am  ^ully  persuaded,  in  my  own  mind;  that  the  organiza- 
tion of.  this  bank  is  not  taintpd  with  that  moral  turpitude 
which  is  generally  ascribed  to  it;  .and  which  I  am  bound, ia 
candor,  to  say,  appearances  woi^ld  indicate.    • 

There  is  one  other  view  of  this  subject,  which  is  entitled  to 
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some -consideration.  General  Bailey  was  one  ot  the  corpora* 
torii  to  whom  this  chatter  was  gradted.  {Prince^  124.)  It 
appears,  from  the  testimony  of  Ragan,  that  there  wad  dit- 
tributed  to  him  188  shares  of  the  stock.  On  that,  he  was 
bound,  by  the  charter,  to  pay  twenty-fiyb  per  cent,  or  §4,700 
hi  specie.  He  was  one  of  the  committee  to  whom  the  money 
was'poid^  if  paid  at  all;  and  who  knew  the  fact,  if  it  was  not. 
Did  he  pay  it  ?  Did  he  deposit.it  in  the  Bank  of  Columbus? 
The  testimony  puts  this  matter  beyond'  cavil.  The  specie 
M$M  not  paid — was  not  deposited. 

H^f  e  is  proof  positive,  then,  not  only  that  the  charter  was 
wounded  in  this  vital  provision,  but  that  General  Bailey  knew 
& .  And  yet,  he  takes  the  initiatory  steps  in  organizing  the 
b^l;  ancl  having  done  tliis,  transfers  his  stock  to  enable  his 
successor^  to  finish  the  work  which  he  had  begun ;  and  it  may. 
boj  t&at  he  sells  to  advantage,  because  of  what  wiis  done. 
Ajadnow,  his  administrator  comes  into  a  Court  of  Justice  and 
zISl^  Its  aid,  to  make  the  stockholders  (of  whom,  so  far  as  lia* 
bility  for  redeiAption  is  concerned;  he  is  one,)  .personally  re- 
fly<iiisible  for  the;bills  which  his  intestate  had  obtained  at  a 
gi^at  depreciation ! 

We  are  clear  that  the  action  cannot  be  maintained  ;  the 
isshing  of  these  bills,  resulting  as  it  did,  directly  from  the  pre- 
vious unlawful  acts  of  the  plaintiff 'd  intestate.  And  we  say 
to'  him,  and  to  all  such,  in  the  language  of  the  classical  quo-* 
tatioh  adopted  [by  old  Chief  Justice  Wilmoty  in  Collins  against 
Slanteruy  (2  WiUony  347,)  ^^Procul^  OproculeateprofanV* 

[7.\  WId  com0  now  to  the  last  assignment  of  error.  It  is 
predicated *upon  the  refusal  of  the  Court  to  give  the  'charges 
tot  forth  in  the  10th  12th,  and  17th  requests. 

The  substance  of  the  position  occupied  by  the  plaintiff  in 
error,  is  this :  That  t^he  bank,  having  been  illegally  organ- 
ised on  account  of  the  failure  of  the  subscribers  to  pay,  bona 
fide^  in  advinnce,  the  sum  of  $250,000  in  specie,  as  required  by 
the  fourtlfi  section  of  the  charter,  the  election  of  directors, 
and  the  issuing  of  notes  by  them,  as  well  as  every  other  act 
done; 'ttr^iitraot  made  by  the  siid'llank,  was  illegal  and 
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Toid ;  and  that,  conscqaently,  no  cause  of  action  could  ae* 
erue  to  the  administrator  of  Bailev,  npon  the  bills  held  by  Us 
intestate. 

\Ve  controvert  this  propojfltion  ;  and  hold  the  following  t# 
be  the  true  doctrine  :  That,  conceding  the  hank  to  have  been 
<nrganizcd,  and  the  hills  issued  witLout  the  actual  pavment  cf 
the  ?2«50.000  in  specie,  required  by  the  charter;  and  thal^ 
by  reason  thereof,  the  State  might,  at  any  time,  have  re-<saIM 
its  corporate  franchfses ;  or  a  stockholder  hive  resiste^l  Ae 
payment  of  stock  ;  or  a  debtor  his  liability  to  the  bank,  pro- 
vided the  rights  of  third  person**  were  not  prejudiced ;  stfll,  it 
18  a  valid  corporation,  so  far  as  to  make  it  liable  to  creditors 
for  its  own  acts,  and  its  stockholders  liable  to  bill-holder% 
under  the  11th  section  of  the  charter  for  the  ultimate  redeiap- 
tion  of  the  bills  put  in  circulation  by  the  bank. 

I  shotild  regret,  exceedingly,  to  find  that  we  were  chainM 
down,  by  law,  to  hold  any  other  doctrine  than  this.  I  wait 
no  case  to  support  it,  it  is  so  obviously  right  in  itself.  It  ii 
enough  for  me,  if  there  be  ho  controlling  authority  againstSI. 
And  I  am  quite  sure  there  is  not.  We  trould  not  'stir  t 
single  pebble  of  the  law,  or  pervert  a  tittle  thereof.  I  hate 
examined,  carefully,  all  the  precedents  referred  to  by  Ooiib- 
Bel|  and  while  it  is  true  that  there  are  detached  passages  in 
some  of  the  opinions  or  general  expressions  used,  whiek, 
taken  by  themselves,  are  susceptible  of  the  constrdction  im- 
puted to  them  ;  yet,  by  looking  at  the  exact  case  under  eot- 
sideration  at  the  time,  and  taking  the  whole  opinion  together 
in  all  its  bearings,  it  could  be  easily  shown  that  no  such  jadg- 
ment  was  intended  to  be  given  by  the  Court,  as  would  sup- 
port the  opposite  opinion. 

My  first  thought  was  to  review  the  authorities  cited  by 
Counsel  for  the  plaintiff  in  error ;  but  the  space  occupied  in 
our  Reports  by  these  bank  cases,  has  become  the  subject  rf 
serious  complaint  by  the  profession,  not  immediately  iriter- 
^eeted  in  this  litigation ;  (the  continuation  of  which  is  so  pre- 
judicial to  the  financial  reputation,  and  consequently,  Hist 
commercial  prosperity  of  tiie  City  of  ColombtQs^)  I  shall  there- 
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fore pretermit  my  purpose,  at  least  for  the  present.     Should 
the  cases  relied  on  be  rcTproduced  to  the  same  point,   as  au- 
thorities have  been  on  other  occasions,  I   may  be  forced,  as 
heretofore,  to  discharge  this  d^ty. 

But  suppose  it  be  true,  as  it  is  not,  that  neitlior  the  corpo- 
ration, itself,  nor  the  bill-holders  arc  liable,  because  of  the 
illegal  organization  of  the  bank,  was  it  not  competent  for'  the 
State,  the  other  party  to  the  contract,  to  relax  any  or  all  of 
the  provisions  ihserted,  for  the  protection  of  the  public?  In 
that  event,  although  the  §2*50,000  was  a  condition  prpcedent 
to  the  existence  of  the  corporation,  still,  if  the  State,  repre- 
senting the  people,' saw  fit  to  permit  the  bank -to  exercise  the 
charter  privileges  conferred  upon  it,  notwithstanding  this 
omission,  «he.  had  a  perfect  right  to  do  so.  And  it  is  ijot  for 
the  other  party  to  complain.  If  the  State  did  not  deoire  or 
seek  to*avoid  the  charter  on  account  of  this  omission,  miscon- 
atmction  of  the  law,  fraud,  or  whatever  else,  you  please  to 
Call  it,  the  other  party  cannot  be  heard  nor  treated  as  ab- 
Bolved  from  the  performance  of  their  obligations. 

It  seems,  then,  that  in  December,  1840,  the  Legislature 
passed  an  Act  to  cause  judicia}  proceedings  to  be  instituted 
against  -several  defaulting  banks,  which  had  failed  to  redeem 
their  bills  in  specie.  (Cobb'a  Dig,  115.)  In  December,  1841, 
another  Act  was  passed  to  arrest  these  proceedings,  provided 
the  banks,  implicated,  should  resume  and  continue  specie  pay- 
ments, on  and  after  the  first  jday  of  January  next  ensuing, 
and  pay  all  costs  which  had  accrued,  and  the  Attorney's  fees. 
-(26.  117.)  In  December,  1842,  these  banks  iaving  failed  to 
comply  with  the  conditions  imposed  by  the  Act  of  .1841,  an 
Aot  was  passed,  making  provision  for  the  appointment  of  re- 
ceivers upon  judgments  of  forfeiture  being  rendered,  to  take 
charge  of  the  assets  of  these  corporations,  and  to  wijid  up 
their  oflices.  In  none  of  these  Acts  were  the  banks  named, 
to  which  their  provisions  wer6  made  applicable.  But  by  the 
Act  of  1843,  (lb.  120-*1,)  it  is  made  manifest  that  the  pre- 
vious litigation  referred  to,  was  intended  for  the  Planter's  k 
Mechanic's  Bank  of  Columbus,  amQugst  others.    Indeed,  the 
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judical  records  of  the  country,  as  well  as  the  history .  of  the 
times,  leaves  no  doubt  as  to  a  matter  that  is  not  questiooed. 

Here,  then,  we  have,  in  1.841,  a  re-affirmance  of  the  char- 
ter granted  to  this  corporation :  in  which,  it  is  solemnly  stip- 
ulated by  the  State,  that  notwithstanding,  the  failure  on  the 
part  of  the  stockholders  to  pay  the  $250,000  in  specie,  re- 
qurred  by.  the  charter,  or  any  other  default;  still,  the  bank 
may  continue  to  exercise  all  the  rights  originally  granted, 
provided  it  would  resume  and  contuiue  specie  payments  at 
the  beginning  of  the  following  year.  JIad  this,  been  don^ 
the  faith  of  the  Government  was  pledged,  that  tiie  past  should 
be  forgiven.  It  was,  to  all  intents  and  purposes,  a  Statute- 
pardon.  An  assignment  having  b^n  made  by  this  bank  to 
Robert  B.  Alexander,  under  the  Act  of  1841,  it  is  rjitiiieJ  by 
.the  Act  of  1843,  and  declared  vaUd  for  all  purposes,  both  in 
Law  and  in  Equity.  Proceedings  ]iave  been  had  uni\er .  this 
assignment  from  that  day  to  this-;  aiid  it  has  never  occurred 
to  HjpLj  one  to  attack  the  assignment,  upon  the  groundof  the- 
incapacity  of  the  bank  to  make  it. 

When  the  information,  in  the  nature  of  a  qno  warrqtUo^ 
was  filed  against  this  bank  by  Col.  John  H.  Watson,  its  the 
Solicitor  General  of  the  Chattahoochee  Circuit,  to  forfeit  its 
charter,  what  is  the  gravamen  of  the  complaint?  .  Not  the 
failure  to  pay  the  $250,000  in  specie  ;  no,  that  is  not  men- 
tioned ;  but  the  charge  brought  against  the  corporation  is, 
that  "  one  James  M.  Wesson,  on  the  twentythird  day  of 
June,  1841,  presented  a  five  dollar  bill,  issued  by  said  bank, 
at  its  counter,  and  demanded  {)ayment  in  gold  or  silver, 
which  was  then  and  there  refused.!".  And  it  was  for  this  that 
the  "  liberties,  privileges  and  franchise^"  of  the  Pl^-nter's  & 
Mechanic's  Bank  of  Columbus,  were  seized  and  rcclaime,d  by 
the  State.  It  was  born — lived  some  five  years,  issuing  bills, 
selling  exchange,  and  performing  all  the  ordinary  functions 
of  a  bank,  and  died ;  or  rather,  was  executed,  and  no  allusion 
was  ever  made  to  the  failure  to  pay  the  twenty-five  per  cent, 
in  specie,  on  the  capital  stock  I 

And,  yet,  we  are  iiow  gravely  tpH,  that  no  such  corpora 
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tion  as  the: Planter's  k  Me6faamp*8  Bank  of.:  OolombuS  erer 
existed;  or  wa^  eapable,  i&  law,«of  iisajng-idlisy  or  0therwiae 
contracting,  or  being  contracted  with*.  Thpi  it  was  i^  phan- 
tom batilr*!  That' all  this  iiegidatiotf^  difb^tiivg  its  charter  to 
te  fdrfetted  fbr  refusing  to  r^e^tn  its  bills  in  epecie ;  for  the 
ratification  of  the  appointment  of  a  rieceivet  by  the  biOflfy 
aodfor  the 'collection  and  distribution  ofits'Msets,  was  a  tibfie. 
.>  Such  an  idea  is  as  repugnant  to  law  as  it  is  to  natural  jdls- 
tice  and  that  good  faith,  Which  it  is  one  great'  object  and  de- 
^sign  of  Courts  of  Justice  to  compel  tlfe  observance  of.  It 
would  as  ill  comport  with  the  honor  and 'dignity  of  the  State, 
as  it  wouhl  be  grofe«ly  ind  cruelly  unjust  to  third  persons,  un- 
der such  circumstances,  tW*  this  charter  ^hould  be  prp- 
Bounccd  void,  on  the  grotndof  the  original  illegality  hx  the 
.organization  of  the  bank.  The  Btate.h'as  never  complained 
of  this  injury  ;  but  it  is  sought  to  be  taken  cfdvantagje  of  by 
those  whose  only  complaint  is,  the  disobedience  to  the  law 
on  the  part  of  the*  stockholders-  themselves.  "  N'bither.'|he* 
public  interest  nor  public  policy,  nor  regard  for  public  mo- 
rals, demand  such  vongeance  to  be  inflicted  on  the  public  them- 
selves; no  such  sacrifice  of  innocent  victims,  to  appease  the 
•  indignant  spirit  of  a  broken  law."     {Per  Duncan  J.  8.    *A 

The  corporati(tn,  Itself,  then,  being  clearly  estopped,  as  is 
not  streniously  controverted  by  a  portion,  at  Iciist,  of  the 
very  able  Counsel  who  have  argued  this  cause,  and  th^t,  too, 
.  upon  Common  Law  principles,  independent  of  the  statutory 
ground  upon  which  I  have  mainly  rested  this  opinion,  can  the 
stockholders  set  up  this  defence  against  the  bill-holders? 
We  think  not ;  and  for  reasons  which  we  shall  offer,  apart 
from  their  long  acquiescence  in  the  re-affirmance  of  the  char* 
ter,  upon  the  single  term  proposed  by  the  State,  namely : 
the  resumption  of  specie  payments;  an  obligation  binding 
upon  the  bank  ab  initio;  and  which  did  not  need  any  super- 
venient legislation  to  create. 

If  a  corporation  may  contract  'by  promise,  express  or  im- 
plied— also,  by  assent  and  acquiescence,*  why  may  not  the 
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ratificatien  of  the  stockholderff  b^  prestmied,  by  snAeriog  tine 
!  to  elapse^  dorkigw  which  thej  qu^ht  to  hate  dissented.    (1 
W.  4-^.101.    12lVhcatsm,U.) 

Tb6  argument  ih  behalf  of  the4)ilUiold«rs,  is  briefly  this: 
1^  We  grant,  that  under  th^  llth  section  of  the  chatter,  Ae 
ipi^rsons  and  property  of  the  stockholders  are  bound  'for  the 
rSdeinption  of  th\3 'bills  and  notes  issued* by  tho  bank;  butJt 
is  only  for  such  bills  and  notes  as  are  thus  issued,,  and  not  fqp 
such  as  uiay  b6  issued  by  others,  contrary  to  law;  ihat'tbe 
directors  arc  th6  agents  of  the  corporation,  but  not-  of  the 
stockholders;  arfd  although  the  bank  inay  be  made  liable, the 
stockholders  did  not  undertake  to  redeem' all  the  bills  and 
notes  for  whicji  the  bank  might  be  madb  liable,  but  only  such 
as  tbe  biink  issued.'" 

[Sf.]  It  is  not  dehle^l,  and  if  it  is,  the.  books  are  full  to  the 
point,  that  the  'directors  are  the  agents  of  the  bank,  and  that 
they  are  clothed  with  authorfty  to  issue  bills.  This  being 
assumed,  let  Us  aspertain  to  what  extent  the-  bank  is  bound 
by  the  acts  of  the  directors. 

The  general  rule  upon  this  subject  is, 'that  every  principal 
is  held'  liable?  to  third  persons  in  a  civil  suit,  for  the  frauds;  de- 
ceits, coticealments,  misrepS-esentations,  torts,  negligenceft 
Or  other  malfeasances  and  omissions  of  duty. of  his  agent,  in 
the  course  of  his  employment;  jaltfaough  the  principal  did  not 
authorize,  or  justify,  or  participate  in,  or,  ^jjideed^  know  of 
such  misconduct;  or  even  if  he  forbade  o'r  disapproved  them. 
{Story  on  Agency^  §452.) 

In  every  such  case,  the  principal  holds  out  his  agent  as  fit 
to  be  trusted;  and' thereby,  in  effect,  warrants 'his  fideli^ 
and  good  conduct,  in  all  matters  of  the  agency. 
'  '  C^']  T^®  doctrine,  that  a  corporation  can  only,  through  its 
agents,  Jo  rtght^  and  is  npt  responsililc  for  thoir  wrr>ngSy  ifl 
exploded.     (9  S.  cj-  R.  94.     16  East.  G.     5  Wheaton,  326.) 

[10.]  Again  :  The  authority  of  the  cashier  or  directors  to 
bind  the  bank,  iS  just  such  as  th^e  bflScers  are  held  out  to 
the  public,  by  the  charter,  to  possess^  according  to  the  gene- 
ral usage,  practice  and  coui*se  of  business  of  such  institu- 
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tidns;  and  their -acts,  respectively,  within  the  scope  of  sncli 
wage,  practice  and  course  of  business,  binds  the  bank  in  fa- 
Vor  of  third  persons  having  no  knoi^ledge  to  the  contrary.- 
{St&ry  on  Agency^  §114.) 

This  chafter  holds  out  the  directors  to  the  public  to  poB^ 
sesft  the  power,  according  to  the  general  usage,  practice  and 
cbnrsc  of  business  in  banks,  to  issue  bills.  These  bills  were 
issn^  within  the  scope  of  such  usage,  practice  and  course  of 
Ipffiiness;  consequently,  the  bank  is  bound,  notwithstanding 
til  over-issue,  to  redeem  the  bills  thus  put  into  circulation. 

'{ll. J  For  it  is  well  established,  that  wheve  one  of  two  in- 
iiocent  persons  are  to  suffer  from  the  tortious  act  of  a  thir^ 
Ikd'who  gave  the  aggressor  the  means  of  doing  the  wrong,  mt^t 
iloihe  bear  the  consequences  of  the  act. 

[12.]  With  these  guiding  rules  before  us,  we  insist,  thrft' 
Wfond  all  doubt,  the  Planter'^  and  Mechanic's  Bank  of  Cfo- 
hitaibus  were  liable  for  the  redemption  of  the  bills  issued  bj 
oMer  of  the  directors,  whatever  the  amount  might  be.  They 
wiere  the  agents  of  the  bank,  to'issuc  bills.  They  acted  with* 
hi  thi  scope  of  their  authority,  and  the  course  of  their  em- 
^Idyment.  Their  misconduct,  therefore,  cannot'  shield  the 
bank'  from  liability  to  bill-holders,  who  were  ignorant  of  such 
misfeasance.  The  corporation  held  put  the  directors  as  fit  ta 
Ite  trusted  ;  and  thereby,  impliedly  warranted  their  fidelity, 
hf  the  discharge  of  their  duty. 

Were  the  directors  of  a  rail  road  company,  having  no 
banking  privileges,  to  issue  bills,  the  public  would  take  them 
at  their  peril ;  no  liability  would  attach  to  the  compai^,. 
because  no  such  power  was  designated  by  the  charter.  Not 
80,  hot^eVer,  with  a  banking  company.  Here  the  right  to 
issue  bills  is  conferred  upon  the  corporation,  and  through  it'^ 
rijwn  'thc'diroctors  ;  r.nd  whether  they  make  an  ov^r-issue  or 
not,'  canribt  be  known  to  strangers.  In  the  one  case,  the  di- 
rectors are  guilty  of  a  usurpation  of  power;  in  the  other^  of 
an  abuse  of  it  only. 

^pon  the  same  principle,  the  case  of  Coleman  against  tie 
Toc..zvm«^5  •      •  ' 
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Mepresentatives  of  Bulloch  andWelUj  cited  bj  Col.  Jones,  as 
llKring  been  decided  by  the  Judges  in  conTcntion,  may  be 
jinti&ed.  It  was  a  suit  to  recover  'change  bills,  the  issuing  of 
ivfiich  were  forbidden  by  law,  under  a  penalty.  No  one  coiiI4 
daim  to  be  the  innocent  holder  of  such  bills,  because  erery 
person  is  bound  to  know  the  public  law.  So  of  the  case  of 
(kary  ct  ah  vs.  Tin*.  State  of  Missouri^  (4  Peters j  410,)  which 
Ae  senior  Counsel  considers  the  same  ad  xinguem  to  the  one 
at  bar.  And  what  was  the  judgment  of  the  Snpreme  Court; 
or  rather  of  the  majority  of  that  bench,  some  of  {ts  ablest 
members  dissenting  ?  Why,  that  a  promissory  note,  given 
tfs  certificates  issued  at  the  loan  office,  and  payable  to  the 
Stetc  of  i^f  issouri,  was  void,  because  those  certificates  issued 
•under  an  Act  of  the  Legislature,  were  '^  billd  of  credit ;"  and 
ikerefore,  that  their  emission  was  prohibited  by  the  Constita- 
^Ai  of  the  United  States,  whioh  declares  that  no  State  shall 
**  emit  bills  of  credit." 

Who.  does  not  see,  at  a  glance,  the  difference  between  all 
tins  class  of  cases,  (and  from  such  and  elementary  dicta  to 
ibe  same  purport,  the  briefs  of  Counsel  are  made  up,)  and 
tiiat  under  consideration  ?  They  are  as  wide  as  the  polcft 
apart.  In  the  one  instance,  every  man  can  read  the  charter, 
public  law  or  Constitution,  and  determine,  for  himself,  what 
ip  legal  and  what  not.  And  all  the  community  stand' upon 
tiie  same  footing,  in  this  respect.  But  who  can  know, 'except 
the  stockholders  themselves,  whether  the  §250.000  was  paid 
in  specie.  Or  whether  the  bills  issued  by  the  bank  at  any 
^flrou  period,  exceed  three  times  the  amount  of  the  capital 
fll^ck  actually  paid  in  ?  The  idea,  that  he  who  takes  the  bilk 
of  the  bank  is  to  lose  his  property  which  he  has  honestly  parted 
with,  because  the  stockholders  or  the  bank  have  not  done  their 
■duty  to  themselves,  is  unrc:isonable  to  the  last  degree.  It 
i^ecras  strange,  indeed,  and  sounds  strange,  to  an  unsophisti- 
-Cneited  ear.  No  precedent  hr's  been  found,  I  feel  quito  confi- 
dent, none  can  be,  to  sustain  such  a  doctrine. 

'[13.J  Such,  then,  being  the  nature  and  extent  of  the  lia- 
j>&ty  of  tl\e  b^nk,  how  does  it  affect  the  stockholdprs  ?     To 


AMEKIGUS,  JULY  TERM,  1855.  4^5 

McDoogald,  adm'x,  &g.  m.  Bellamy,  adm^r,  ke.     > 


•soh'e  this  inqniry,  we  must  look  to  the  terms  of  the  cliartcr 
itself,  for  it  i3  not  pretended  that  the  directors  arc  the  agents 
of  the  atockhoUlcrs.  The  stockholders  are  not  responsible  for 
the  misconduct  of  the  directors,  unless  they  have  agreed  to 
make  themselves  so. 

By  the  11th  section  of  the  charter,  it  is  stipulated  sjxd 
agreed,  by  and  between  the  State  of  Georgia  on  the  one  part, 
«pd  the  present  and  prospective  stockholders  of  this  corpora- 
tion on  the  other  part,  in  consideration  of  the  franch.'se* 
granted,  that  amongst  other  things;  as  greater  security  toi  the 
public,  the  persons  and  property  of  the  stockholdei  s  should 
be  pledged  and  held  bound,  in  proportion  to  the  amount  of 
shares  and  value  thereof,  that  each  individual  or  corporation 
might  hold  in  said  bank,  for  the  ultimate  redemption  of  the 
•bills  or  notes  issued  by  said  bank.  {PrincCy  127.)  To  up- 
hold the  argument,  how  important  for  the  stockholders  that 
it.  should  have  been  inserted, "  provided  the  ?250.000  in  specie, 
required  by  the  charter  to  be  paid  in  by  us,  the  stockholderp, 
be  pai^  before  any  directors  are  elected  or  bills  issued  by  the 
bank ;  4tnd  provided,  also,  the  circulation  does  not  exceed 
three  times  the  amount  of  the  capital  stock  actually  paid  in." 
This  is  plain — the  general  law  of  agency  makes  the  bank 
liable  for  the  bills ;  and  the  stockholders  have  made  them-' 
flelv^  so,  by  their  express  agreement.  Were  these  bills  is- 
smedhy  the  banky  viz:  by  the  directors,  who  were  the  agenta 
of  the  company  to  issue  bills  ?  If  so,  the  stockholders  have 
-^ipulated,  that  if  the  corporation  is  unable  to  redeem  them, 
they  will.  ■  But  for  this  guaranty,  the  charter,  probably,  would 
not  have*  been  granted*  We  have  good  reason  to  believe  this, 
seeing,  as  we  do,  that  similar  security  was  super-added  to 
'every  other  cotemporaneous  bank  charter.  The  public  have 
a  right,  then,  to  look  to  it  and  demand  its  execution,  in  their 
behalf.  The  contingency  having  happened  upon  which  this 
additional  remedy  accrued,  to-wit :  the  insolvency  of  the  cor- 
poratibn,  the  people  are  entitled  to  look  to  this  ultimate  ror 
dresd. 
'  Only  settle  that  these  bills  were  ^^  issued  by  the  bank^^  and 
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the  controTcrsy  is  at  au  end.  Were  they  not  so  issued  ?  ,If 
not,  by  whom,  pray,  were  they  issued  ?  Did  the  bank,^  befprc 
its  dissolution,  or  its  assignee,  since,  in  the  numerous  suits 
instituted  upon  their  bills,  ever  repudiate  them  ?  Ilave  not 
judgmonts  been  uniformly  recovered  against  the  bank,'iqion 
these  bills  ?  lias  the  bank,  by  plea,  ever  repudiated  the  act 
of  the  directors,  in  this  respect  ?  After  the  authoritative  re- 
c(^gnition  of  the  defence  here  set  up,  and  enunciation  of  it, 
jthere  would  be  found  few  rational  persons  dealing  with  banlu. 
It  would  destroy  public  confidence  and  shake  the  foundttion 
of.paper  currency,  by  sweeping  away,  at  once,  every  sabs&ii- 
tial  liability  of  monied  corporations,  and  leave  all  persons, 
nnwise  enough  to  deal  with  them,  at  the  mercy  of  every  fiatk- 
less  officer  in  their  employment.  To  quiet  the  commimity, 
.wd  to  maintain  and  uphold  the  best  interests  of  society,  fe 
proclaim,  that  no  such  doctrine  exists. 

We  have  ever  looked  to  the  plain  and  obvious  meamng  o£ 
the  oharter,  itself,  for  our  guidance  in  these  bank  cases,  if 
iUs  means,  we  steered  safely  between  the  projecting  shoiti, 
w^en  these  questions  Were  new  to  us.  Time,  reflection,  ifi- 
cxamlnation,  and  the  judgment  of  the  highest  Judicifti 
authority,  have  approved  our  course; .  We  shall  look  steaditf 
.to  the  charter  in  time  to  come.  It  is  its  own  best  ezpotitor» 
and  whether  we  decide  according  to  its  letter  or  spirit  lai 
reason,  we  are  equally  clear,  that  these  stockholders  are  IjsbW 
to. redeem  all  the  bills  issued  by  the  bank,  whether  therete 
many  or  few— one  million  or  three  million  of  dollars,  provided 
ihpre  be  no  corporate  effects  out  of  which  the  creditor  caa  be 
satisfied.  ^,   ■ 

I  profess  no  sympathy  for  the  parties  in  this  endless  litigl- 
tion ;  and  I  sincerely  trust,  that  in  our  future  discussion,  bo 
.extrinsic  appeals  of  this  sort  may  be  deemed  necessary,  bj 
Counsel,  in  discharging  their  duty  to  their  clients.  Ibere 
are,  or  were,  many  unfortunate  bill-holdei*s,  who  have  W- 
^ned  heavy  loss,  and  have  realizgd  nothing  from  the  scst* 
tered  fragments  of  this  broken  bank ;  and,  on  the  other  hand^ 
^ero  are  stockholders,  or  their  surviving  fl^n^lieS)  who  Im^ 
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been  beggared  by  the  mal-administration  of  this  institution. 
We  feel  for  all,  and  for  all  alike.  But  these  considerations 
can  have  no  influence  with  this  or  any  other  Court,  in  adjudi- 
Gating  positive  law.  Placing  all  upon  the  same  level,  and 
disregar4ing  all  private  griefs  and  grievances,  which  had  bet- 
ter be  indulged  any  where  else  than  here,  we  shall  endeavor^ 
in  the  exercise  of  an  independent  judgment,  to  hold  the 
scales  in  equipoise,  looking  alone  to  the  laws  of  the  land. 


Uo.  56. — Lekoy  NAPiEEret  al.  plaintiffs  in  error,  vi.  John 
H.  Howard  et  al.  defendants  in  error. 

Jl.l  If  a  verdict  be>endcred  by  a«8pecial  Jury  in  a  Court  of  Equity,  finding 
uat  certain  property  should  be  settled  on  a  married  woman  and  her  chil- 
dren; but  the  decree  is  not  formally  and  accurately  framed/  so  as  clearly  to 
provide  for  such  settlement,  tbe  Court  may  afterwards,  and  after  the  death 
of  the  wife,  upon  proper  issues  formed,*  and  whilst  it  still  has  the  fund  un-" 
\  der  it^  control,  perfect  tlic  decree,  and  do  rightly  what  was  intended  to  be 
done.  -To  this  end,  an  amendment  may  be  adotitted  to  a  bill*  filed,  making 
credttors  of  the  husband  parties  to  the  proceeding,  in  order  that  they  may 
Ite  heard  against  it,  if  th^  mo  desire. 

In  Equity,  in  Stewart  Superior  (Tonrt.  Decision  by  Judge 
WORBELL,  April  Term,  1855. 

•' 

Thomas  Napier,  by  his  will,  bequeathed  certain  property  to 
trustees  for  liis  son,  Thomas  T.  his, wife  and  his  children. 
James  L.  Delauuay  martied  one  of  the  children.  The  trus- 
tees loaned  him  a  part  of  the  trust  funds,  and  took  two  n^ort- 
gages  to  secure  the  re-payment  thereof.  Prior  to  the  mort- 
gages, certain  judgments  had  been  recovered  against  Delau- 
oay.  Subsequent  to  the  mor^ages,  other  judgments  were 
XiQcOvered,  upon  some  of  w;hicb  John  H.  Howard  was  surety*. 
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The  trustees  (the  mortgagees)  filed  a  bill  against  Howard  and 
others,  alleging  that  Howard  had  taken  up  or  fraudulentlj 
colluded  with  the  older  judgment  j(.  fas.  by  means  of  whiek 
he  was  proceeding  to  sell,  under  the  younger  JL  fas.  all  the 
property  not  included  in  the.  mortgages,  and  was  aeserying 
the  older  fi.  fas.  to  sell  the  property  included  in  the  mortgage. 
This  was  the  substance  of  the  bill.  .  The  prayer  was  for  an 
injunction,  kc.  Subsequently,  Howard  filed  a  bill,  -  alleging 
that  under  the  will  of  Thomas  Napier,  the  funds  lo^ed  by 
Ae  trustees  to  Delaunay,  were  realty  the  property  of  Delaii- 
nay,  and  that  the  mortgages  were  fraudulently  made  and  kept 
open  for  the  purpose  of  defrauding  the  creditors  of  Delaun&y. 
The  prayer  was  for  an  injunction  of  the  mortgage  fi.  fas.  and 
a  distribution  to  Delanuay,  of  his  share  of  the  property  or 
juoney  bequeathed  as  aforesaid. 

On  a  writ  of  error  to  the  Supreme  Court,  they  decided  that 
the  children  of  Thomas  T.  Naper,  as  they  arrived  at  age^ 
ire^pe  entitled  to  a  share  of  the  property  bequeathed,,  and  £- 
"^cted  an  inquiry,  in  the  Superior  Court,  as  to  the  amountiof 
the  trust  propcurty;  and  fiturther,  '*  what  would  be  a  suitable 
provision  to  be  made  for^tho  support  apd-  maintenance  of 
Mrs.  S%rah  C.  Delaunay  and  her  children,  if  any,  out  of  her 
s&ire  of  said 'trust  property,  including  the  whole,  or  su6hpor& 
tion  thereof  as  may  be  deemed  equitable  and- just,  and  that 
the  same  be  decreed  to  her  for  her  maintenance  and  support, 
as  well  as  for  the,  maintenanoe  and  support,  and  education  of 
her  children,  if  any,  and  the  balance,  if  any,  be  appropriated 
to  the  iebts,"  &c. 

Upon  a  trial,  the  Jury  found  and  decreed,:  that  Mrs.  De- 
lafui&y's  share  of  this  trust  fupd,  rk%^  $10,074,  ''  would  be  a 
suitable  proxision  for  her  and  tier  children.'* 

-Fi^m  thisvdecree  Howard  appealed,  and  the  second  Jury 
found  the  same  verdict.  Upon  these  verdicts,  no  regular  de- 
cree was  entered  by  the  Court. 

Subsequently,  Mrs.  Delauuay  died.    •      •     . 

At  the  April  Term,  1856,  John  Tolbert,  Otis  Childs  and 
Bexyamjn  T.  Bethone,  judgment  creditors  of  Delaunay^  ap' 
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plied  to  the  Court  to  be  made  parties  complainant  to  the  bill 
of  John  H^  Howard ;  and  an  amendment  was  proposed,  by 
which  the  bill  would  be  made  a  general  creditor's  bill.  The 
amendment  set^orth  the  d^ath  of  Mrs.  Delannay,  and  claimed, 
that  upon  her  death,  her  husband  became  her  sole  heir,  and 
was  entitled  to  all  of  the  trust  fund  settled  upon  her,  &c. 

The  Court  below  allowed  the  amendment,  and  this  is  the 
decision  assigned  as  error  in  this  Court* 

Wellborn  and  J.  JohnsoIi,  for  plaintiffs. 

B.  E.  Harrison  and  S.  Jonbs,  for  defendants. 

Judge  Benning,  having  been  of  Counsel  in  this  case,  did 
not  preside. 

Bt/  the  Court. — Starnes,  J.  deliyering*the  opinion.     / 

'  We  are  of  opinion,  th^  the  amendment  submitted  should 
have  been  received.  And  this  opinion  is  intended  to  be  ex- 
pressed,-without  prejudice  to  the  rigHts  of  the  children  of  Mrs. 
D^launay,  who  are  interested  in  the  decision  which  has  been 
made,  for  the  purpose  of  settling  this  propeHy  on  Mrs.  De-; 
launay  and  her  children. 

It  seems  to  have  been  the  intention  of  the  Court  and  Jury 
which  tried  this  case,  to  makd  a  permanent  settlement  of  thitf 
property,  iiot  only  upon  Mrs.  Dclaunay,  for  life,  but  upon 
her  children — yet,  the  form  of  the  settlement;  that  is  to  say, 
the  verdict  of  the  Jury  and  the  decree  entered  thereon,  are 
not  suflSciently  technical  and  accurate  in  the  terms  employed, 
so  as  clearly  to  carry  into  effect  this  intention,  and  thus  con- 
stitute tlic  frTid  a  provision  for  Mrs.  Delaunay  during  lif^, 
acnd  for  her  children  after  her  death. 

Still,  if  this  be  ^vhat  was  intended  to  be  done,  it  is  not  too 
late  for  a  Court  of  Equity  to  ji^rftct  or  do  rightly,  what  it 
has  urdertnken  to  do  m  this  behalf,  with  respect  to  a  fuild 
which  it  still  has  under  its  control;     But  as  l&e  question,  in 
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ibis  point  of  view,  seems  not  to  have  been  argned  in  the  Court 
below,  and  was  not  carefully  discnssed  before  ns-,  and  as  ih 
9te  anxious  that  all  parties,  who  may  so  desire,  should  be 
heard  upon  it ;  and  being,  ourselyes,  also  willing  to  be  fltr- 
ther  advised,  we  therefore  affirm  the  judgment,  directing  UbiB 
amendment  to  be  received — suggesting  that  the  children  of 
Mrs.  Delaunay  may  be  permitted  to  ask  that  a  formal  and 
proper  settlement  of  this  fund  be  made  upon  them,  and  that 
the  Court  below  do  try  and  determine  the  issues  so  formed. 


No.  57. — Wells  Smith  and  another,  plaintiffs  in  error,  «r.. 
W.  Si  BitooKS,  defendant  in  error. 

[1.]  Parol  evidence  may  be  admitted^  to  show  that  the  payee  of  a  promiaaoiy 
note  is  fraudulently  enforcing  the  same  against  the  maker,  after  the  c«ir 
sideration  has  failed. 

Complaint,  in  Marion  Superior  Court.  Tried  before  Ju^ 
'Powers,  February  Term,  18fi5. 

This  was  an  action  on  a  promissory  note  for  ^400.  Wells 
Smith  and  William  Walker,  the  makers,  pleaded,  Ist^ — a  par- 
tial failure  of  consideration  in  this :  that  the  note  was  given 
for 'the  hire  of  a  negro  mechanic;  and  it  was  agreed,  at  the 
time,  that  if  the  negro  died  during  the  year,  that  there  should 
be  a  pro  rata  deduction  from  the  hire ;  and  that  the  negro 
died  after  the  expiration  of  four  months.  2d.  That'  at  the 
time  of  tlic  hiring  of  said  ne^ro,  plnintiff  nT^(1orfook,  and 
warranted  the  said' negro  to  live  during  the  year  for  which 
he  was  hired,  &c.  On  motion,  the  Court  struck  out  these 
pleas,  and  refused  to  hear  all  evidence  offered  in  support  of 
tfiem. 

This  is  th^  error  assrign^d  in  this  case.  *   ' 
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Blandvord  ;  S.  Hall,  for  plaintiff  in  error. 

CSooK  &  MoNTFORT,  represented  bj  Hawkins,  for  defcE- 
Ht  in  error.  .  .  . 

1^  the  (7ourf.— ;Starnb8,  J.  delivering  the  opinion. 

[I.3  The  picas  which  were  stricken  out  in  this  case,  sot  n^ 
a  defence,  a  partial  failnro  qf  the  consideration  for  which  the 
be  was  given,  by  the  death  of  the  slave  for  whose  hirer  it  was 

part   given,    and.  by   tlio  .plaintiff's   withdrawal   of  the 
tcksmith  tools,  which  went  along  with  the  slave,  as  a  part 
the  consideration.     And  the  evidence  of  John  B.   Smith, 
ich  was  rejected,  was  offered  to  sustain  these  pleas. 
It  is  true,  that  the  note  in  question  purported  to' be  for 
hie  received.     And  this  cyidcncc   was  offered  for  the  pur- 
se of  shiwing  that  value  Arti  not  been  received^  by  reasoa 
the  fact, "that  the  true  contract  between  the  parties  was^ 
at  if  the  slave  died  before  the  year  for  which  he  was  hired 
d  expired,  a  deduction  was  to  be  made  from  the  note,   pr.q-  , 
Ttioned  to  the  time  of  service  thus  lost  to  the  hirer.     But 
e  admissibility  of  the  evidence  was  put  upon  the  ground  of 
Gulure  of  the  .consideration — not  a   failure   of  considerar  * 
^n,  because  of  the  single  fact,  tJiat  the  slave  had  died  before 
e  end  of  the  year,  but  because  this  contingency   had  been 
ntem plated,  and  provision  made  for  it,  in   an   agreement,  ^ 
at  if  he  did  so  die,  a  deduction  should  be  made  accordingly. 
And  if  such  deduction  be  not  now  made,  tliat  it  will  operate 
«  fraud  upon  the  hirer  and  maker  of  the  note. 
Courts  of  Justice  have  gone  very  far   to  sustain  pleas  of 
mt  of  consideration  and  failure  of  consideration,  in  cases  of 
it  upon  promissory  notes,  especially  as  between  the  origi- 
A  parties;  and  have  manifested  a  strong  disposition  to  rule,  • 
at  when  the  written  contract  has  been  entered  into,  with  the 
iderstanding  that  It  is  to  be  used  in  a  particular  way,  or 

TOfc.  xvui-56 


442  SUPREME  COURT  OF  GEOIJGIA. 


Smith  and  another  vs,  "Brooks. 


"With  a  particular  qualification;  it  is  a  fraud  to  \dakte  this  un- 
derstanding, and  parol  testimony  may  be  admitted  to  ex- 
plain the  contract.  ' 

This  rule  should  be  applied  only  to  contemporaneous  evi- 
dence, it  seems.  {Bollinger  vs.  Eckhert^  16  Srrj.  §-  R.  424, 
Hurst  vs.  Kirkbridc,  1  Binn,  016.  Oliver  vs.  Oliver,  4 
Jlaw.Ul.  ffulscvs.  Wr-f(/ht,ilScrj.  ^y R.  345.  Barkex 
vs.  PrentisSy  6  -Mass.  430.*  Stachpble  vs.  Arnold^  11  Uau, 
27.  '  McTrntry  vs.  Pearsall,  ?.  Ir.  319.  TohcT/  vs.  Barber, 
5  Ir.  68.     Putnam  v$  Lewis,  »  Jr.*  389.)' 

In  this  case,  therefore,  looking  upon  these  as  .pleas  which 
allege  a  failure  of  the  consideration  for  which  this  note  was 
given,  and  a  fraud  on  the  part  of  the  payee,  we  think  this  evi- 
dence might  have  been  admitted ;  and  we  reverse  the  judg- 
ment, because  the  pleas  were  stricken  out  and  the  evidence 
not  received. 

Such  are  the  views  which  this  Court  .entertained  at  the 
hearing  of  the  cause.  I  was  not  satisfied  with  them  at  the  time, 
but  acquiesced,  because  thg  prcFsure  of  our  duties  would  not 
allow  of  such  further  examination  of  the  subject  as  I  desired 
to  make,  before  expressing  any  other  opinion  ;  and  because  I 
know  that  Courts  of  Justice  in  our  State  had,  for  a  long  pe- 
riod, held,  that  the  admission  of  parol  testimony,  to  sustain* 
plea  of  failure  of  consideration,  in'cascs  of  contracts  by  pro- 
missory notes,  was  not  a  violation  of  the  Common  Law  rule, 
ifhich  declared  that  parol  testimony  should  not  be  admitted 
to  vary,  alter  or  contradict  the  terms  of  a  written  instrument. 
I  was  not  satisfied  with  the  reasons  given  for  this,  but,  imder 
the  circumstances,  I  hesitated  to  adopt  a  different  rule. 

These  reasons  are  not  in  harmony  with  Common  Law  prin- 
ciplbs.  The  effort  is  made  to  re'concilc  them  with  Common 
Law  rules,  by  holding,  that  "if  the  real  contract  of  the  par- 
ties is  not  expressed  in  writing,  this  must  arise  from  mistake 
or  fraud,"  {Bollinger  vs.  Eckhart,  16  Serj.  J-  It.  424,)  and 
that  parol  testimony  is  admissible  to  ass?iil  a  ^mtten  agree- 
ment, where  there  i.^3  mistake  or  fraud.  Thisls  trtie  whore  the 
mistake  or  fraud  is  present,  and  enters  into  the  execution  ^f 
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liecOutrai't,  tnidby  reason  tliorcot*,  tlit'  s:nnr  iloe*-*  notc.xprewi 
lie  real  agrt^cmeiit  ami  undcrsiaiuliiig  of  ilia  jiariiosi.  B^ 
lie  rule  cannot  be  held  appHeablc  to  any  ca  'o  wlicrc  tlio  hol; 
er,  in  his  effort  to  enforce- the  written  contrait,  or  tlic  oppo- 
ite  party  ^^ lion  resifttiiTg  it,*  puts  a  «llfferent  en'n.  truclion.upun 
i  frAni  that  of  his  adversary.  *  If  this  be  so,  ;iHy  maker /)f 
ach  a  contract  has  but  to  plead  that  the  tree  ten'rr  of  the 
rriftcn  contract,  which  is  being  enforced  :?;:^i;iii;;t  liim,  is  dif- 
Mrent'from  wh^it  is  alleged  ;.  that  somethin;:;  cj.  e  ',\as  under- 
tood  between  the  parties,  at  the  lime,  d;n'crc!it  in  import; 
n4  that  the  person' who  snci^,  m  riot  sotting  lliift  forth,'  is 
takiny  a'frandulcnt  ityr  of  the  instruinent ;  and  then  he 
nay  introduce  parol- tej^iinM)ny  to  Bu.^t^iin  his  ease. 

It  ii  easy  to  see  that  such*a  rule  as  this,  in  all  cafies  where 
he  maker  of  the  instnunerit  chose  to  set  up  'such  a*  defcnice, 
fcmld«open  the  door  and  let  in  the  mischief  whioJi  the.  C<)m- 
adh  Law  rule  wafe  intended  to  prevent,' would,  in  effect,  ^em- 
itetely  emasculate  that  rule;  nnd  would,  practically,  bi'eak 
lovn  that  bar^'ier  which  the  experience  of  ages  lias  erected 
tgainst  the  weakness  of  memory  and  the  wickedness  of  men. 

I  caunot,  tjiercforc,  adopt  this  reascming,  and  feel  'coh- 
triined  to  say,  that  if  an  exception  to  tho  rule  above  men- 
umed,  in  eases  of  failure  of  consideration,  pleaded  to  actionB 
©promissory  notes,  is  demanded  by  the  exigencies  of  trade 
jjd  commerco,f)egi9lationi9hould*bo  invoked  <o  provfdc  such 
Or  exception. 
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Ko.  58. — A>i]jrE.  McDou«.\LD,.adm*x,  &c;  plaintiff  in  cnor, 
,  '  V8.  Richard  A.  Lane,  dcfcAdant  in  error. 


{I.}  The  Act  of  1850,  entitled  "  an  Act  to  regulate  the  testhnony  of  Atto^ 
neys  at  lawf'  docs  not  prohibil  the  testimony  of  an  Attoracy,  wb4re  tte 
infbnnatien  which  is  nought,  was  no^  necessarily  "  a  ma^er  ur  thing,  ac- 

*    quired  froih  his  client,  or  tliifing  the  existence,  and  by  reawn  of  the  rtlfiiiM' 

•  9hip  of  client  and  Attorney." 

£2.]  "Where  the  charter  of  a  hank  required  that  twenty-five  per  cent,  in  spe- 
cie, of  the  capital  stock  suhscrihed,  should  he  paid  before  the  board  t»f -di- 
rectors should  proceed  to  issue  their  notes,  and  ibis  was  never  doDfi^bot 
the  bourd,  disregarding  it,  issued  notes,  some  of  which  camp  ^ito  Ibebiuids 
of  a  party  who  brought  suit  upon  them  against  a  stockholder,  who  bj  ft 

*  provision  in  the  charter,  was  made  ultimatety  liable,  upon  the  failure  of  the 
bank  ta  pay  :  Ifeldj  that  if  the  action«were  against  the  corpqraltoii,  bj  tt 
inQOcent* bill-holder,  it  c.oUld  not  be  allowed  to  plead  (and  would  be  C9tip- 

'  ped  from  denying)  that  there  had  been  a  compliance  with  the  temuof  tti 
.  charter,  or  that  the  baok^had  never  been  legally  orgadized,  had  no  aotJuNr- 
ilyto  contract,'  auil'that  its  bills  were  consequently  vqid^  and  thatlClhlB 
bank  would  thus  be  held  liable,  a^tho  liabili^  of  the  stockholder,  v^ 
faUnr6  of  th^  carfvpcation's  assets  was  incidental  to  that  of  the  bank,  the 
stockholder  must  be  held  liable,  and  cannot  avail«bimself  of  such  apka^ 

[3.]  .The  liability  of  the  stockholder  in  such  a  casei^  is  not  secondary  and  eol> 
lateral  to  tliat  of  the  directors  for  an  excess  of  issae,  rhere  thfe  charter 
provides,  that  ^'  in  cas^  of  e;t£ess,  the  directors  under  whose  adnunUtratioiit 
shall  happen,  shall-  bo  liable  for  the  ijame,  in  their  private  and  individiMi 
capacities,  ai^d  may  be  sued  for  the  same  in  any  Coiirt  of  Record  ia'^he  U. 
8."  kc-  But  the  stockhol^or-s  liability  is  joint  and  several' with  the  dlrae- ' 
tor;  and  it  is  not  necessary  that  the  latter  should,  be -first  sued  to  huoP 
▼ency.  '  '  .       * 

[4.] .  Where,  in  such  a  case,  against  a  stockholder,  au  exemplification  of  the 
record  of  the  case  first  brought  against  tlio  bank,  was  offered  as  eiidence 
of  the  identity  of  the  bill»  upon  which  ami  was  brought:  Jleid,  that  such 
exemplification,  taken  in  ronncction  with  otlier  circumstances  in  the  cue, 
and  especially  with  the  f:ict,  that  the  notes  sued  upon  In  the  last  case  cuie 
from'  the  ciistody  of  the  Attorney  of  record  in  the  former  case,'  afforded  umt 
pftsujnptive  evidence  of  that  identity. 

{5.]  If  the  bill-holder  in  such  a  case  participated  in  the  fraudulent  organist- 
Uon  of  the  bank,  xind  knew  t^at  the^  twenty-five  per  cent  in  specie  hid  * 
never  been  paid  in,  and  if  he  were  concerned  in  making  a  fraudulent  asd 
deceptive  return^o  the  (lovefner,  so  us  to  enable  the  directors  of^saitf  bflok 
i)  issue  n<^es,«  Cobrt  of  Justice  will  not  lend  him  its  aid  to  recover  tbe 
bills  in  his  Jiands.  '     • 
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ps.]  The  defendant's  Attorn^  is  not  entitled  to  an  order,  requiring  the  1 
sued  upon  to  be  deposited  in  Court  until  alter  final,  judgment,  or  payment 
of  the  same. 


.    Debt,  in  Muscogee  Superior  Court.     Tried  before  Judge 
Worrell^  December  Term,  1864. 

Thift  was  a  suit  by  s^jbill'bolder  against  a  stockholder,  in 
th&,Plantei**s  k  Mechanic's  Bank  of  Columbus,  to  enforce  the 
liability  to  redeem  sundry,  bills  sued  on,  amounting  to  91900* 

The  defendant  iQOTed  the  Court  to  dismiss  plaintiff's  suit^ 
on  the  ground  that  certain  interrogatories  which  had.  becoi 
propounded  to  the  plaintiff,  and  allowed  and  ordered,  by  the 
Court,  to  be  answered,  h^d  not  been  answered  by  the  plain- 
tiff, &nd*prodttccd  the  original  interrogatories,  with  an  entry 
uhde  on  the  same  by  II.  J.  Devon,  Attorney  for  the  defend- 
ant, datec^  the  22d|of  March,  1^53;*  tba>t  he  hadserved  atme 
copy  of  the  within  interrogatories  and  notice,  on  Wnu  Dough- 
erty, the  Attorney  .for  plaintiff.  Jt  w^  also  proved  to  tiie 
Co^Mrt^  that  the  plaintiff  did  not  reside  in  the  Co.  of  Muscogoe, 
tod  that  Devon  was-  dead.  The  Court  did  not-  consider  thiff 
fedfioient  Evidence  of  service.  Defendant  then,  offered  Mn 
Dougherty  as  a  witness,  to  prove  a  copy  of  th^.  interroga^ 
ri^  was  left  at  his  office  more  th^n^  60.  days  before  the  pre- 
sent term  of  this  Court.  To  which  Ddtlgherty, .  as  Attontfsy 
for  j^atntlff,  objectc^d  to  testifying.  The  obje<:tibii  was  sus- 
tained by  the  Court,  and  the  defendant  excepted. 
- .  The  plaintiff,  before  subrilitting  his  cause  to  th(s  Jury,  de- 
ptirred  to.  certain  pleas  filed'  by  th^  defendant,  mar^M  ^id 
distijil^gHished  as  Nos.  4%  6  and*  7,  which  pjfeas  Ivere  asfolloirti: 
1(6.4.  That  the  bills  sued  bn  are  ^d^-  because -the  atook- 
lioldcfrs  n^ver-paid  in  the  25  per.cent.-yi  specie,  as  recjui^r^ 
^y .the  charter.  No.  6.  •  Thkt*tho  plaintiff'  a^nd  his  Attorney 
hi^d  made  an  illegal  agreement,  by  n^fijch  the  Attorney  waair 
4q  pay  all  costs' and  recei\x  One  half  of  rpeoyery  for  l\^s  S€^- 
yicjee.  No.  7.  Th^it  the  whol^.ftf  ihe^4ril)s  ;ued  on  were  an 
««zeesave'itsue  by  t^e  «|ixeclxya^«4d  tbiE^  o^^     tlie*ofaaJMr, 
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the  stockholders,  if  liable  at  all  for  thcvn,  were  only,  ultimately 
lilible,  after  jthc  personal  liability  of  the.  directors  was  ex- 
hausted; which  demurrers  were  severally  sustained  by  the 
Godrt;  and  thereupon,  the  defondaiit  excepted. 

The  plaintift*  introduced  A.  IJ.  IIa<I-V^  as  a- witness,  aijd 
proved  that  the  signature  of  certain  bank;  bills  shown,  as  de- 
clared in  his  declaration,  against  this  defendant,  were  genu- 
ine, and  that  the  persons  purporting, ti)i,siga  them  as  president 
and  cashier,  were  acting  as  such  at  the  date  of  said  bills. 
Said  Ragan  also  proved,  that  in  l\^bruary  or  March,  1837, 
the  stockholders,  or  some  of  them,  met  for  the  purpose  of  or- 
ganizing the  P.  &  .M.  Bank.  Some  paid  In  snecie— ^not  a 
large  amount — some  paid  iji  bills  of  the  banks,  of  the  State, 
and  some  made  notes,  indorsed  te  th^ 'satisfaction  of  the  Bank 
of  Columbus.  They  appointed  Gen.  S.  A.  'B(iiley,  Jolip 
B^nks  and  II.  S.  Smith  a  committee,  to  take  charge  of  what 
the  stockholders  had  paid  in,  and  ma)ce  an  arrangemciit  with 
the  cashier  of  the  Bank  of  Columbus  about  specie ;  that  g^d 
eommittee  reported  that  they  had  made  au  arrangement  with 
A.  B.  Davis,  cashier  of  said  bank,  and  that  he  would  give 
them  a  specie  certificate  of  deposit ;  that  the  i>tockho)derd 
then  proceeded  to  the  election  of  directors,  of  whom  S.  A. 
Bailey,  John  Banks  and  himself  were  thrpo,  and  he  believed 
Mr.  Gold  McRinley  and  ]}Qnner  were  the  others }  that  said 
directors  then  elected'  II.  S.  Smith  in-esideht,  and  Peck  ca- 
shier; that 'Peck  was  not  present,  and.  witness  act^  as 
cashier.  * 

Ragan  further  testified^  That  after  organizing,  they  did. 
not  do  any  business.  In  May  'following,  1837,  Smith  rcr 
si^cd  his  appointment  as  president,,  and^  S.  A.  Bailey,  was 
then  iilected  president.  ^  After  hL^  election,  the  president  aila 
Sj^yeral  of  the  directors,  and  he '  among  thejn,  went  to  the 
Bank  of  Columbus  and* asked  for  the- specie,  and  Davis  tpld 
them  that  the  kegs  a^i'd  boxes  he  showed  them  containjsd 
about  5230.000,  aiyl  that  he,  Davis,  had  procured  them. a 
oertificato  ef  specie  deposit  (toin  the.  cashier  of  the  Insuraaee 
Bank,  for  the  balance,  ahoijrtS^^.OOO)  tq  make  up  theaum  c(f 
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0.000;  that  said  Davis  told  them  the  said  specie  was  at  the 
;rol  and  order  of  the  said  P.  &  M.  Bank,  and  might  be  taken 
J  by  thorn ;  th:it  said  directors  did  not  go  to  the  Insnranoe 
k,  to  demand  or  make  any  inquiry  for  the  specie  in  that 
kj  but  took  the  word  of  said  Uavis  for  it.  Tlie  defendant 
fcted  to  giving  the  statements  9f  the  said  Davis  in  evi- 
36 ;  which  objection  was  over-ruled,  and  defendant  ex- 
led. 

Witness  further  testified:  There  was  no  examination  made 
;hem,  to  ascertain  if  the  kegs  and  boxes  did  contain  spe^ 
and  no  count  was  made  to  sec  how  much  there  was,  but 
D'  satisfied  with  the  statements  of  Davis,  that  they  did  con- 
specie,  and  also  as  to  the  amount.  And  the  said  witness 
Ified,  that  they  then  retired,  and  the  directors  had  a  meet- 
and  determined  to  do  no  banking  business,  and  passed  an 
yr  to  loan  out  the  money  to  the  stockholders;  and  if  they 
not  want  it,  to  loan  it  out  to  others,  except  about  $2,000, 
^h  was  retained  to  pay  expenses ;  that  the  stockholdera 
erally  borrowed  the  money*;  that  when  the  stock  or  shares 
e  subscribed  for,  only  one  firm,  Kelber  &  Watkins,  of 
reta  County,  paid  in  about  6  or  700  dollars  in  specie, 
le  of  the  rest  paid  in  their  subscriptions  in  bills  of  other 
ks,  but  most  of  them  in  promissory  notes,  discounted  by 
banks  of  Columbus,  which  were  put  under  the  control  of 
committee.  The  witness,  who  acted  as  cashier,  gave  to 
n  who  borrowed  from  the  P.  &  M.  Bank,  checks  on  the 
ik  of  Columbus ;  he  did  not  hear  of  any  demanding  specie, 
one  man,  and  the  bank  refused  to  pay  him  specie.  Wit- 
I  did  not  hoar  why  the  bank  refused.  The  matter  was 
promised,  by  paying  Central  Bank  bills,  which  were  at  a 
ount,  but  witness  did  not  recollect  how  much.  The  di- 
ors  determined  no  bills  should  be  issued  in  1837,  because 
bank  tjiought,  that  in  the  condition  of  the  country,  bank- 
could  not  bo  made  profitable,  and  none  were  issued  until 
8.  In  February,  1838,  agreeably  to  the  charter,  the  an- 
l  election  came  on  for  directors,  and  H.  S.  Smith,  D.  Mc- 
igald,  M.  W.  Deny,  John  Banks,  Hiram  lleid  and  otberd^ 
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were  elected  directors,  and  McDougaldwas  elected  preeident 
Ah  order  was  then  passed,  tbat  the  stockholders  who  had 
borrowed  of  the  bank  the  preceding  year,  should  reduce  their 
debts  by  paying  in  one  half.  Those  who  complied,  did  so  by 
paying  in,  mostly,  the  notes  of  suspended  banks — very  little 
specie  was  paid  in — not  more  than  $800  or  $1,000.  The 
new  stockholders,  among  whom  was  McDougald,  put  in  their 
notes  in  the  place  of  those  from  whom  they  purchased.  The 
lioard  of  directors  then  ordered  about  $250,000  of  bills  to  be 
issued.  Order  to  issue  means  preparing  the  bills,  for  circu- 
lation. The  largest  portion  of  the  bills  were  put  in  circula- 
tion, but  could  not  tell  how  much  ;  could  hot  identify  any  of 
the  bills  shown  or  put  in  circulation;  has  no  reason  to  be- 
lieve they  were  put  in  circulation,  but  that  they  are.  now 
shown  to  him.  Many  of  the  bills  put  in  ciftsulation,  were  re- 
turned and  re-is8ued,  hut  how  many  witness  cannot  state ; 
does  not  know  that  any  prepared  for  circulation  had  been  lost 
or  mislaid,  or  deposited  with  the  Bank  of  Columbus,  or  with 
John  L.  Mustian ;  docs  not  know  whether  there  was  a  deed 
of  assignment  to  R.  B.  Alexander.  Alexander  commenced 
to  act  as  assignee  in  the  Spring  of  1843.  Defendant  then 
oflFered  to  prove  by  the  witness,  that  Alexander,  while  he  wis 
assignee,  declared  and  alleged,  tliat  he  acted  under  the  deed 
of  assignment,  and  not  under  the  Act  of  the  Legislature; 
that  he  accepted  under  the  deed,  not  under  the  Act  of  the 
Legislature.  Plaintiff  objected;  the  Court  sustained  the  ob- 
jection. Defendant  thereupon  excepted.  Witness  also  proved 
that  the  transfer  to  defendant,  of  38.  shares  of  the  stock  of  the 
bank  was  on  the  transfer  book  before  he  was  elected  director 
and  president.  Plaintiff  then  read  in  evidence  the  bills  men- 
tioned in  the  declaration.  lie  also  read  in  evidence,  an  ex- 
emplification of  the  record  of  a  declaration  judgment,  and  ex- 
ecution and  return  of  nulla  bona  by  the  Sheriff.  ^  This  ex- 
emplification showed  .  the  number  of  bills  sued  on,  their 
amounts  and  dates  of  their  signature,  but  did  not  specify 
them  by  number  or  letter.  The  defendant  objected  to  said 
exemplification  being  read  in  evidence,  except  to  prove  ^c 
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fodgm^nt  and  return  of  nulla  bona  ;  and  that  th\3  feeitikl^K 
the  declaration  agahmt  Aloxandcp^  a^signcc^,  was  no  evident 
of  the  identity  of  the  biHs  «!i^d  ont  The  Court  over-rukd 
fcfae  objection  and  permitted  8aid  exemplificatioff  "4o  \0  peM 
•b^  evidence  of:the  identity- of  eaid  bilh  sued-oil,  to  t?hi€b  8«t€ 
flefendant  excepted.  The  j^utiff  h\erc  rested  kis  •»?« ,  and  t^ 
defendant*  then  introduced  I^bymour  B.  Boxner,  who  tesll^ 
fied  that  be  was  one  of  the  original  stqckboldcrs  and  direTMv# 
v\  said  Planter's  k  Mechanic's  Bank,  in  tlie  y^ar  18dTy  alM 
tkat  Jolm  Bank?,  S.  A.  Bailey  aud*Ii.  S.  Smith  were  a  Mitir 
Biittee  to  make  arrangement  wifh  the  bitnlcof  Colnmbus ;  and 
te  was  informed  that  a  specie  arrangement  hufl  bccti  maBt^ 
wkh  tiie  £ank  of  Columbus  bf  the  committee;  The  direblMV 
metA  to  soe  if  there  "was  a'oestein  amount  <jf  specie'  at  thgfir 
^ntrol  in  the  Bank  of  Oifhimbus.  Di^vis,  th<5  ca:<hrer,- '  «aM 
there  was  there  ^IQ  or  $£30.0^0  dn  deposit,  suhj^et'^ 
their  control,  and  belonged  to  the  Planter's  k  Mechame"lf 
Btak;  that  he,  DaA'is,  had  arranged  with  the,  Ins^uranc4 
Bmuk  for  the  balance,  and  that  he  had  a  certificate  to  maki 
up  the  deficit.  I  know  nothing  of  the  arrangement  fut  wh'at 
one  of  the  cortimittec  told  me.  The  Planter's  &  Mcfchanfc'ii 
Bank  had  no  banking  house  at  that'  time,  or  place  for  spetfiei 
The  ?226  or  $230,000  was  all  the  specie  in  the  bank  of  GW 
lumbus.  S^cio  was  then  at  a  premium  of*  from  5"  to  8  per 
cent.  No  premium  was  p»id  for  the  specie  certificates  as  wit^ 
ness  knew  of.  The  stockholders  paid  into  the  Bank  of  Co- 
lnmbus, bank-biHs  and  promissory  not^s,  discounted  ill  tUat 
Bank,  and  Ddvis  gave  the- directors,  for' them,  the'8peci<?  cer- 
tificates. Both  of  the  certificates  were  deposited  in  the  Ban¥ 
of  Columbus  by  the  directors,  after  their  election,  and  they 
had  called  for  the  specie.  The 'Planter's  &  Mechanic's  Bank 
naA  credited  with  the  amtount  of  them.  Witness,  on  the  sub- 
ject of  the  disposition  of  the  capital  thus  paid,  cdi'roftotated 
the  testimony  of  llagftn.  The  directoVs  did  not  go  to  the  fn* 
8nram;e  Baiik.  The  witAess  further  testified,  that  after  iSi^ 
failure  of  the  Planter "1^  •&  Mechanic'-^  Bank,Mie  bought  a 
tto.x¥to-ttt-  •   ■       •      .    •  ..%•••...• 
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h^4i'(inMitvty  of  th^  bills  of  Ihtf  bank^  and  had  sold  some  -^ 
4li«H^ ;  that  before  .tlic  couMii^n(3ei»(^nt  of  this  Sidt^against  Al^ 
MMddcr,  9nd  befone  the  coiufBOficenient  of  this  sfiit,  he  had 
|^ace4  $1600  of  the  bills  of  the  bank,  in  thd  ha,nds  of  Wtau 
PMiyherty, .  as  his  Attorncfy,  for  collection ;  that  he  was  (t 
jjMDr  aell  ooste  and  l)3:pctiH^,'aad»Mi  eoUect  the  one  half  for  the 
^Mfcer ;  nad  that  said  Dou^erty  informed-  feim,  a  day  of  twJ 
^Nrfiite  thid  trial/tliat'8aid*billguvFcro*suo*d  for  in  the  natne  ^of 
9km  pikintiify  Lane,  and  embraced  in  th^'  present  suit,  fjle 
l^tftkitiff,  by  his  CIouiisc1,-Whi.  Denghorty,  did»  not  object  *o 
|lM,testimomy.  Bonner,  pro v«id  that  Hincs  Ilolt  Vfas  not  a 
4Hrect<ir  in  1837,  when  the-letter  was  written  to  tlic  Goveni^ 
.#aelbsing  the  affidavit  of-prcshl«nt  afid  directors.  Xhe-defen^ 
dbitt  the^  offered  to  prove  b^  Hincs  Holt,  that  •A.lexaridir 
Biaipeatedj J  declared  and  asserted,  while  acting  as  arssignee,  thitt 
kt'aoted  under  the  deed  of  Assignment,  and  not  under  the  kw. 
Iflrifl  teatimony  was  objected  to,  and  the  objection  sustained; 
iflid  thoreupon,  Ihe  defendant  exV3epted*.  ' 
V;  The  plaintiff  alsa  r^ad  in  evidence,  a  copy  of  a  letter  and 
ifffidavit;  sent  by  the  directprs,  upon* -the  organization  of  the 
i>ank^  to  the  Governor  of  the  State^  starring  thart  the  bank  ha4 
poUected,  in  specie,  $250.000,. as  required  by  the  charts, 
•and  li'cre  ready  to  prot)eed  to  organize.  * 

/Phe  Court,  amongst  x)thcr  things,  charged  the  Jury,  iSmi 
although  they  might  belie Ve,  from,  the  testimony,  that  the  wig- 
ioal  organieatioH-of  the  F,  k  M\  Bai^k  was  notin  conformity  wJIk 
ifie  charter,  but  done'to  evade  the  .law  ;  am^  although  thej 
jnight  believe  that^id  Bonner  uFas  a  director  and  stockholder 
in 'SUck  bank^  aiding  such  organization;  and  although  tb^j 
might  believe,  that  at  the  commencement  of  this  suit,  Bonner 
was  the  owner  of  fifteen  hundred  dollars,  of  the4)ill8  sued  upon 
and  read  in  evideuice,  if  they  should  believe,,  that  in  the  or- 
.g^niaation  of  LBSJ,  Bonner  ws^s  a  director,  and  that  no  bitfs 
vWie  issued  then;  and  subsequet^tly, .iji  I8S8,  th(\re  was  an- 
ilker  election  of  4ireetors ;  and  aftgi*  this,  the  •  bills  sued  op 
W^r^  ptit  in  oireulatioa  by  ihe  biank,  the  plaintiff  was  entitled 
to  recover  on  BoAueiVs  bilb,  unless  il  vas  sbowa  that  Bonner 
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Ik  director  when  the  issue  was  ifiafle.  To  this  cliarp^e  i^- 
rendant  excepted. 

The  Oourt  was  requested  to  chJirge,  that  if  there  was  no 
mdence  before  the  Jury  of  the  identity  of  tlie  bills,  except 
bhe  exemplification  referred  to,  that  {he  plaintiff  could  not 
r«scover.  The  Court  refused  so  to  charge,  and  defcfiidant  ex- 
cepted. 

The  Jury  found  a  vqrdict  for  plaiutiff ;  whereupon,  Ooun- 
Bel  for  defendant  moved  the  Court  to  require  the  Attorney  of 
plaibtiff  to  deposit  said  bills  in  the  office,  or  to  leave  copies  of 
the  same.  The  Court  refused  the  same,  and  defendailt*  03t- 
eepted. 

Ob  these  several  exceptions,  error  was  assigued. 

H:  Holt;  S.  Joxks;  J^,  Hill,  fin-  plaintiff  in  error. 

W.  DouuuERTY,  for  defendant  in  error. 

^y  the  Court. — Starnes,  J.  delivering  the  opinion. 

By  written  agreement  between  the  Counsel  in  thi^  caui^^ 
it  was  stipulat(id,  that  thp  argument  shotdd  be  confined  to  eef- 
tain  specified  points ;  ^d.  that  a  decision  on  any  otter  qf  the 
grounds  of  error  presented,  by  this  record,  should*  he  waived^ 

The  points  presented  are  the  following  : 

L  Tho  refusal  of  the  Court  to  compel  the  plaintiff's  Coun- 
sel to  testify  as  a  witness. 

2.  So  much  of  the  decision  as  sustained  the  demurrer  to  the 
Mh  and  7th  pKeas. 

3. .  The  adtnission  of  the  record  of  the  sxdt  against  the  bai^ 
in  evidence,  and  over-ruling  exceptions  to  the  exemplificatien 
thereof, 

4.  The  error  alleged  in  \he  charges  given  and  refused. 

5.'  }n  refusing  to  compel  tke  plaintiff  to  deposit  the  bills 
upon  which  ^nit  ha(l  been  brought. 

[1.]  We  think,  that  the' Court  erred  in  not  permitting  Ma 
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:  Dougherty  to  be  Bworn,  for  the  purpose  of  proving  the  service 
of  a  set  of  ifiterrogatories  upon  him. 

It  cannot  accurately  \m  said,  that  the  information  here 
sought,  was  in  the  nature  of  "a  matter  or  thing  acquired 
from  his  client,  or  during  the  existence  And  by  reason  of  ike 
relationship  of  client  and  Attorney,"  according  to  the  teraw 
of  our  Statute  of  1850. 

The  fact  sought  to  be  proven  was,  that  a^  copy  of  the  inter- 
rogatories had  been  left  at  Col.  Dougherty's  office,  60  days 
before  the  Court.  Now,  it  did  not  cei*tainly«appear,  that  this 
fact  <50uld  have  been  known  to  Col.  Dougherty  only  by  reason  of 
his  relation  as  Attorney  to  his  client.  His  clerks  or  others, 
in  or  about  the  office,  might  have  had  as  accurate  knowledge, 
of  the  fact  as  Col.  D.  If  so,  it  need  not  have  been  by  reaaon 
•of  his  relationship  to  his  client,  that  the  knowledge  was  ob- 
tained by  him ;  and  if  not,  he  was  not  rendered  incompetent 
by  the  Statute. 

[2.]  The  next  point  made,  is  as  -to  the  decision  of  the  Court 
below,  upon  the  demurrer^  to  the  4th  plea.  In  which  decis- 
ion, the  Court  held  that  the  bills  issued  by  the  Planter's  t 
Mechanic's  Bank  of  Columbus,  were  not  illeg-al  and  void,  not- 
/withstanding  that  twenty-five  per  cent,  of  the  capital  stock  of 
stfid  bank  had  never  been  paid  in  specie  at  any  time,  before 
di^  after  said  bills  were. issued;  and  that  they  constituted  & 
^od  demand  against  the  stockholders. 

We  are  iitpressed  with  the  opinion,  that  this  question  is  a» 
.-^^j  simple  one,  and  that  any  other  doctrine  than* that  held 
by  the  Court  below,  would  be  a  monstrous  outrage  on  reasom- 
•tod  justice ;  beoause,  unless  the  complicity  of  the  biU^holder' 
with  the  banking  corporation,  illegally  emittfng  biUs,  was 
shown,  to  sustain  such  a  plea  would  be  to  allow  such  acorpor- 
^tion  to  take  advantage  of  its  own  most  gross  and  frauddent 
wrong.     This  is  reason  enough  for  our  opinion. 

It  may  be  true,  and  probably  is  so,  that  this  bank  was  not 
legally  organized,  because  that  twenty-fiye  per  cent,  in  spe- 
de,  was  never  paid  in,  as  the  terms  of  the  charter  f oqnired. 
It  may  be  true,  that/  for  this  reason,  a  stockholder  might  have 
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resisted  the  payment  of  an  instalment  of  stock,  or  a  debtor 
lus  liability  to  the  bank,  (if  the  rights  of  third  persons  were 
not  affect ed<  thereby,)  and  that  the  State  might,  at  any  time, 
have  proceeded  to  revoke  the  corporate  franchises  of  this 
bamk.  But  this  is  a  vQry  different  question  from  the  right  of 
a  corporation  to  avail  itself  of  a  denial,  that  it  ever  possessed 
corporate  franchises,  in  order  to  evade  payment  of  just  debts, 
which .  had  been  contracted  with  an  innocent  creditor,  by  vir- 
tue of  its  assertion  and  declaration,  that  it  possessed  these 
very  corporate  rights.  In  such  a  case,  where  the  issue  was 
between  a  corporation  and  those  who  innocently  held,  for  a 
valuable  consideration,  its  promises  to  pay,  it  certainly  woulcl 
be  estopped  to  deny  its  authority  to  contract,  iti  any  Ggurt  of 
Justice  in  wide  Christendom. 

It  is  not,  'however,  every  case  in  which  a  debtor  to  a  cor- 
^poration,  thus  illegally  or  irregularly  organized,  would  be  al- 
lowed to  resist  the  payment  of  a  debt,  in  good  faith  contract- 
*ed  with  him ;  nor  every  case  in  which  the  State  might  right- 
fully forfeit  a  charter,  where  the  bank  had  not  proceeded  to 
organize  regularly,  or  had  obtained  its  charter  deceptively. 
In  some  such  cases,  it  hasrbeen  held,  that  the  charter  ^' could 
not,  in  a  collateral  action — in  an  action  brought  by  the  com- 
pany, to  compel  the  performance  of  contracts  entered  into 
with  it,  be  declared  void."  The  reason  given  is,  that  ^^ the 
State  may  waive  the  right  to  exact  the  forfeiture,  or  declare 
the  charter  void,  because  obtained  by  deception."  Tlie  Pres- 
ident of  the  KisJiacoquillas  ^  (Jon.  Turnpike  Co.  vs,  Maa 
Omaby,  (16  Serj.  cj-  It.  144.) 

A  decision,  similai*  in  principle,  has  been  made  by  the  Su- 
preme Coui't  of  New  York,  in  the  case  of  Spear  V8.  Crawford^ 
(14  Wend.  24.) 

In  a  somewhat  similar  case.  Minor  et  al.  v%.  The  Mechan- 
ic 8  Bank  of  Alexandria,  (1  Pet.  -65,)  Judge  Story  held,  that 
"it  would  be  difficult  to  maintain  that  a  collusive  subscription 
got  up  between  the  original  subscribers  and  the  commission- 
ers, for  the  purpose  of  evading  8uch*a  claim,  could  be  permit ' 
t«4  ^  ^^  set  up  to  the  injury  of  the  subsequent  purchnsers  of 
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the  stock,  who  became  bona  fide  holders,  without  participation 
in  or  notice  of  tlje  fratid.'*  In  such  event,  hfe  say?,  "  the  law 
W!>uld  hold  the  parties  bound  to  their  subscription  and  com- 
pellable to  comply  with  all  the  terms  and  responsibilities  im- 
posed upon  them  thereby,  in  the  same. manner  as  if  they  wtte 
bona  fide  subscribers.*' 

If  such  reasoning  and  such  decisions  be  correct,  and  so  we 
believe  them  to  be;  if  the  debtor  to  a  corporation,  in  an  action 
by  the  corporation  against  him,  for  the  debt,  cannot  be  allow* 
ed,  collaterally,  to  set  up  such  illegal  or  deceptive  organiza- 
tion ;  and  if  such  an  organization  cannot  be  pleaded  to  the 
injury  of  a  stockholder,  subsequently  and  in  good  faith,  pnr- 
chasing;  afortiort,  it  cannot  be  set  up  by  the  corporation 
itself,  when  sued  by  a  bill-holder,  in  good  faith. 

,  If  the  corporation  cannot  set  up  such  a  plea  in'such  a  case, 
then  it  is  liable  to  pay  the  bills  so  held;  and  if  it  be  liable, 
the  stockholder  who  is  bound  for  the  ultimate  redemption  of 
th^  bills,  must,  in  his  turn,  be  liable:  because  his  liability  it» 
an  incident  to  the  liability  of  the  corporation. 

It  can  be  shown,  we  think,  that  the  decision  by  the  major- 
ity of  the  Court,  in  the' case  of  Hayne  V9.  Beauchampy  (5 
Smead  ^  M.  516,)  is  not  in  conflict  with  the  views  we  have 
just  presented.  But  we  will  not  pause  to  criticise  that  case. 
H  it.  be  not  in  accordance  with  these  our  views,  it  is,  in  mx 
6pinion,  wrong. 

Many  other  cases  were  cited  by  the  Counsel  for  the  plain- 
tiff in  error,  for  the  purpose  of  showing  that  the  stockholdef 
was  not  liable  to  pay  these  bills,  because  of  the  fraudulent  of* 
ganization  of  this  bank.  Such  cases  as  Bona  vs.  B'kU.  8. 5 
W(£tts  <f  *S'.  245.  Crooher  vs.  Orane,  21  Wend.  212.  Highr 
land  Turnpike  Co.  vs.  McKean^  11  John.  98.  Htbemia 
Turnpike  Co.  vs.  Henderson,  8  Serj.  ^  R.  219.  Craig  et  oL 
4  Pet.  410.     Collins  vs.  Blanton,  2  Wih.  347. 

But  these  cases  fall  far  short  of  establishing  any  such  doctrine. 
They  do  show,  that  a  Court  of  Justice  will  not  lend  its  aid  to 
a  man  who  founds  his  caitse  of  action  upon  an  immoral  or 
iUega] '  act,  if  he  were  a  party  Ur  that  wrongful  act.     Bil 
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none  of  the  eases,  go  the  length  of  holding,  directly  or  in  pria- 
oiple,  that  an  innocent  holder  of  a  hank  bill,  issued bj  a  baq^ 
asserting  the  right  to  the  exercise  of  a  corporate  franchise, 
ihall  not  be  allowed  jbo  collect  the  same  out  of  that  corppra- 
tion,  if^  i^deedy  the  bank  wiis  fraudulently  exercising  sueh 
franchise.  .     . 

The  rule,  sustained  ^y  -these  cases  is,  th^t  an  lotion  wilLnot, 
under  such  circumstances^  be  sustained  against  the  ban!;;,  if 
the  creditor  was  partteeps  criminisy  or  in  any  way  ci:»ncemed 
in  the  froAid^  ''  If,,  from  the  plaintifl[*8  own  starting ,or  otber- 
itis«y  the  cause  e£  action  appear  to  arise  ex  turpi  cayisaj  or  4l|Q 
tfansgrcssion  of  4  positive  law  of  his  country;  there,  the  Oourt 
«ays,  .he  hits  no  right  to  bo  aHsi»ted.  It  is  \ipon  thiit  g^ronlfed 
the  Court  goes,  not  for  the  nake  of  the»defen<ianty  but  beoaufe 
they  w*illnot  lend  their  aid  "  to  mich  aplaintiff,'\  Lord  Jf(mt- 
^Mj  in  liolman  vs.  Johnson^  {Cowp,  343.) 

'£3.]  It  i3.aIso  our-  opinion,  that  the  Court  was  right  in  sitf- 

Ruining  the  demurrer  to  the  7th  plpa,  and  in  hoddii^  ths^t  the 

liability  of  the  stockholder  for  the  redemption  of  the  bills  'as 

provided  for  by  the  charter,  w  as  not  secondary  and  coUatqjfal 

'  t^.tfaat  of  the  directors,  for  excess  of  debts  C9ntracted. 

•By  the  4th  regulation  of  what  the  (legislature  de<c)ared 
should  be  "  fundamental  articles  of  the  Constitution  of  said 
corporation,*' it  was  provided,  that  ''incase  of  ex<^ess,  the 
directors  under  whose  administration  it  shajl  happen,  shall 
be  liable  for  the  same  in  their  private  and  individual  capaci- 
ties, and  may  jl)e  sued  for  the  same  in  any  jCourt  of  record  in 
the  United  States,. by  any  creditor.'' 

The  directors  are  thus  made  liable,  equally,  jointly  and  se- 
verally, with  the  corporation,  to  pay  Such  excess.  They  may 
be  sued,'  therefore,  in  the  first  instance,  and  they  may  be  sued 
at  the  same  time  with  the  bank,  or  afterwards.  But  there  10 
nothing  in  the  charter,  requiring  that  they  shall  he  first  suei^ 
or^  indeed,  that  they  shall  be  sued  ait  all. '  The  provision  is, 
that  they  ''  shall  be  liable^  in  their  private  and  individual  <^ 
pacity,  and  may  be  sued  for  the  san^e,"  &e..  It  is,  therefore, 
l«ft  optional  with  the  bilUholdery  wbeth^  or  not  he  will,  dffd 
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the  directoir.  And  the  language  of.  the  charter  makes  it  ll^ 
ceasary  that  the  bill-holder  shall  sue  and  exhaust  the  propertj 
of  the  corporation  o^ily,  before  he  can  sue  tiie  stockholder 
*  [4.]  The  exemplification  of  the  record  in  the  case  of  this  phui- 
tiff,  s^g^st  Robert  B.  Alexander,  assignee^  was.  properly  ad- 
DUtted  as  evidence  o^the  identity  of  the  bills  upon  which  writ 
was  brought.  It  does  not  furnish  full  ;ind  satisfactory  proof 
•to.this  effect,  it-.is  true,  but  it  seems  indisputable  that,  vhen 
it  is  taken  in  connection  with  all  the  circumstances  before  the 
Jury,  and  especially  with  the  fact,  thi^t  the  bills  came  from 
jfche  custody  of  the  Counsel  who  was  the. Attorney  of*  rec^ 
in  the  Oourt  below,  some  presumptive  evidence  was  thos  af- 
forded,that  the  bills  JAist  declared  upon,  were  the  same  which 
Jbad  been  before  the  Court  in  the  first  case — ^the  fetnsngth  of 
which  evidence  was  for  the  Jury  to  determine.         ' 

[5.]  The  point  next  made,  is  upon  the  charge  of  •the  Court, 
io  the  effect,  that  though  Mr.  Bonner  (the  real  owner  of  the 
bills  in  question)  might  have  be^n  aiding  in  the  organui«tiwi 
of  said  bank  in  1$37 ;  and  although  such  organization  might 
not  have  been  in  conformity  to  the  charter,  y«t,  if  no  bills 
were  then  issued,  and  if  he  were  not  a  director  at  the  time 
the  bills  were  issued  on  which  suit  is  brought,  the  plaintifc 
are  entitled  to  recover. 

What  we  have  have  already  said,  is  sufficient  to  suggest  the 
error  of  this  charge.  The  course  of  reasoning  which  has  been 
pursued,  and  which  has  shown,  that  an  innocent  bill-holder, 
not  participating -in  the  fraudulent  organization  of  the  bank, 
is  entitled  to  recover  against  the  same,  notwithstanding  sudi 
fraudulent  organization,  has  also  clearly  shown,  that  if  the 
bill-holder  did  take  part  in  such  unkwful  organization,  he 
cannot  enforce  an  action  on  his  bills ;  for  a  Court  of  Justice 
will  not  lend  its  aid  to  "  such  a  plaintiff."  If,  therefore, 
Seymour  R.  Bonner  participated  in  the  illegal  orgamzation 
of  this  bank  in  1837,  and  in  an  unlawful  and  deceptive  return 
to  the  Gov.ernof ,  as  to  the  amount  of  specie  which  had  been  paid 
in,  thus  aiding  2^nd  enabling  Unlawful  issues  to  be  made;  and 
i{  he  knew  that  such  issues,  subsequently  made,  were  unlaw- 
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'  '  '      '^    • 

ftil,  because  that  twenty -'five  per  cent,  of  the  capital  stock  had 

not  been  paid  in  specie  bcifore  said  i*eturns*  ifere  mtfde,'  te 

should  nXTt  be  allowed  to  tOcover  6n  theefe  bHls,  and'thc  Court  . 

flhotild  have  given  the  Jury  instrucffon  to  this  ^ect. 

^  [ff.]  The  last  point  wlrich  we  have  been  asked  (o  deci<!te  in 
th%  case,  i^made  upon  the  Ruling 'Of  the  Court  ori'thfeiAOtionf 
to  reauire  fbe,  platntifF's  Att6rney  to  deposit  flio  bills*  hfttf 
ofe  in  Court*  .     ' 

*Such  dn  ordfer  would  hav^  been  preftmture,  we  Ihmk/if 
gAntcd  befciTe  fitiitl  judgment  cii-  p&yulent  of  th6  bills,  '^t 
feacohs  assigned  for  It  a")9^iy  otily  to  siich  a  itaic  of  tjre  cae«][ 
Slid  ho*  reasoil  can  be  given,  we  think,  why  fiut?h  an '  ortte 
would  have  J)e<5ft -sooner  required,' whilst  tficre  are  mdny  rerf-' 
g6bs  why  the  plaintiff  stbuW  have  thccontrolof  his*bills,utf-' 
til*  final  jtadgnient  on  them,  or  payment 'of  thom.  We  >h4r^ 
fJre  approve  the  xiecigS^  OfHhe  Cotlrt  on  this  jJoiftt.- 

'  Let  th«  judgment  be'reyeVs^d,  for  the'rcasbn^^tit^d.'      *•" 


No.  59.— iBenjamin  0.  Keaton,  plai^ti^ip  <tfior,  i^.  J^ssi 
M.  Qavis,  defendftnt.in*  prrpr.  .         ^      .  ^ 

[1.]  It  is  not  a  jgood  pbjectipn  to  the  0cpositip||S  of.  a  wiip^3^  testifying  to 

' gervices  readered  and  artiole^  Vufni^lieu,  which  Kavcbedn  entered  in d  book 

^pt  for  thi  purpoBe,  that  h^  doca-rfot  produce  shell  "book*,  or  fiirnisli  (wlist 

of  th^'il^nw  whoViTcqulred.^  to«<lo,  U  be  stlM  thflt^tluw/^oklnA^been  1^ 

/MT.  destroyed.  ^  -       .  »     ■  . .       >       ^ 

•     ■      •  *  ■     »  ... 

[J^  IC  puid  ah  acpqsint,for  im^difol  saiW««  rontfered  -^/tf  phyaciaa  to  (liar 

son  of  D,  and  broughf ^a|i  Aoiion  ai^inst  D  for  the  mop^j  :    ji^ldj  that  1»e^. 

fore  be  was  entitled  k) 'recover,  he  should  have  pr^ycd^  eiher  that  the  exi-. 

gencies.of  the  case  nAd^'H  pi^pcr  that  he" should  aiH  in  flieY^ysiciai  and 
* '  »«tle  with  tin,  or  tlw*  ht  httd  b^n  spfJtiftlly 'rc^f^nee%ed  so  to  do  %yi*ie  jHH- 
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.  Assumpsit,  &c.  in  Dougherty  Superior  GourU  '  Tried  be- 
fcrc  Judge  PpRKiif s,  June  Term,  1856.  ,    -  ,        ,;     . 

.  J#08e  M.  Ddvis-sned  Benjamin  0.\Keaton  for  fifty  dolkn, 
%s  money  ^aid  out  for  bim,.vi!s&  in  paying  for  medical  aerrioBQ 
|m()ered  to  the  son  of  Keaton,  boarding, wit^  J)^m.  ,  i 
Upon  the  trial,  plaintiflF  below  offered  the  depoditiAi^  <>f 
^  physician,  proving  the  amount  paid  and  tbe»  services  reo- 
deisbd.  He  stated :  ^'  I  eannot  attach  the  .  account,  .i^  iim 
XL(|dep  ia  separatt  items ;  I  caiuiot<fin^  my.  account  of  4t  tf 
tififtu.mafle ;  tljSuppppe  it  hai;  been  destroyed,,  as  most  oF  my 
other  papers'  have  .been  relajtihg  t6.mj  business  don^  in  Geof- 
ffsi.'\  Defendant's  Counsel  objected«to  this  evidence,  b^caose 
t)K) 'Witness'  bool^s  ware  npt  prx)ducpd)  nor  au,  a^poujit  of  tbe 
Sterns  attapfeed.  Tba  Court;  admitted  ike  evidehcey  and  d^ 
fendant  excepted.    .•,.- 

.  The.  plaintiff  did  not  prove- any  specific  request  by  the  de: 
fcndant^o  him,  to* pay* this  debt.    Defendant's  Counselmoved 
for  a  mon-8uit  on  ihii  ground.     The  Court  refused  the  motioD, 
«ii^  defendant  c^xcepted; 
•  ^On  these  expept^on^  error  is  assigned. 

H.  Ml^ROAN,  fbr  plaintiff  in  ^rror. 

8rLLiVAN  for  VASoif-ft  Davis,  for  defetidaat  in  error. 

':  £t/  tht  CfmrL — STARfeis^  'J,.*delif  oriipLg'  the  opinion.  '_ 

>f  1.]  TlKi  first  objoctSrti  made  in  this,  case^  ^  is  •  Mffi«ien0y 
anfiwored'by  th6  statement'of  the  witness,,  that  his  book  4k 
faoinort[)idtiTi4  of  the  account' had  bt*n 'destroyiftd,  as  he  sup- 
posed;' and,  therofor,e^  he  erfuWnot  pr6du<e  i<j  or  append  ^ a 
.Kit  cff  theilemfe.    Z  ..•.>.••.-. 

'  [2.^  The  next  6bjectioti  has  more*foroc.  *  Atjeording  to  th^ 
petition,  the  amount  sued  for  was  paid  for  m^icine,  meoReal 
5ervic(?s,  &o.  sufipUed  hyT>f,  Difhtto  te  tkvi^n  ckf'tbjs.pJblBiv* 
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tiff  ift  error.  It  appeals  that  this  soit  was  boarding  with  the 
^fendant  in  i^vror,  aiyl  was  seized  with  Hlneas  whilft  tho^e, 
which  made  tl>e  attendtiDce  of  a  physician  proper  ;  that  the 
defendant  in  error  culled  in  this  physician  and  paid  this 
his  bill.  No  proof  was  adduced,  that. this  young  man  'waa  a 
minor,  under' the  care  of  the  defendant  ill  eiTor  ;  or  that  his 
parents  were  not  near  him,  or  that  they  had  not  made  any 
^provision  for  him  in  this  respect ;  or  that  the  exigency  of  the 
case  was  such  that  it  was  reasofiaUe  and  proper  that,  under 
tbe  ciro«mstances,  this  physicianl^hould  have  been  caU^  inbjF 
the' defendant  in  error  to  the  young  nan,  and  the  bill  paid  by 
J&n.  In  Bitch  case  the  law  ^uld  have  implied  a  promise  to 
pay.  But  in  the  absence  of  any  such  evidence,  and  of  jany 
proof  in  the  Court  below^'  of  any  reiyiest  having  b(?en  made 
by  Keaton,  the  plaiirtiff  in  error,  that  the  dpfenda^t  in  error 
Aoold  pay  this  debt  for  him,  or  that  Keaton  had  ever  pro- 
aused  to  pay  the  sqme,  we  think*  that  it  was  error  in  the 
Oourt  to  permit  a-  recovery  against  the  plaintiff  in  error. 

For  4iny  thing  that  appears  in  the  case,  the  plaintiff  in  er- 
Hir  may,  have  had  a  cross  demand  against  this  physician,  and 
lie  may  have  looked  to  this  indebtedness  as  fais  only  prospect 
of  satisfaction,  in  whole  or  in  paft.  In  such  case,  even  though 
the  charges  made  by  the  physician  be  undou^btedly  reaspna- 
ble,  atill,  injustice  may  be  done  to  the  plaintiff  in  error,  if 
he  be  compelled  to  pay  the  physician's  demand  by  the  unau- 
thorized interference  of  the  defendant  in  error.  Hence,  it 
18  just,  as  well  as  legal,  that  the  latter  should  show  either 
that  the  circumstances  of  thor  case  made  it  proper  that  he 
should  call  in  this  physician^  and  pay  him,  as  he  did,  or  that 
he  was  specially  requested  so  tp  do  by  the  the  plaintiff  in  er- 
ror. 

Let  (he  judgment  b,e  reversed. 
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Uo.   &(}. — XhjlMas.  Hatcher,    plaintiff  in.  enror,   it.    T^ 
State  of  Geoii.ua,  defendant, 

[1.]  31u?*i  l;iirt:il»  of  disjretion  riKi5t  be  allowel  the  Courts,  a3  to  their 
moJi  o'  0:1 1 1  :UQ^  bu-:i:iii-: ;  lo  ;.*it?r  thpir  hanis  too  mach,  woald  great- 
ly iai^:l?  ail  e:nbirr.is?  I'^e  alna'nistration  ofjuslice. 

£2.]  W.i?rc  the  'L'fj.il.iat  is^  iad;:*.?l  for  an  assault,^ with  inteftt  to  niTiriler, 

and  it  wa^  pro;)03ei.  by  \u<  Co:in?el,  to  prove  a  previous  fight  between  toe 

•  proaectr.or  aui  biuiclf.  two  years   p'revioaslr,   and  then  connect  the  two, 

•    fiy  coniinu.'  I  iaterm.^lijif';  tlireaVs  anJ  act3  of  ▼iole^ce,  on  thepart  of  the 

*_  former,  it  U  not  error  in  llj-?  Court  to  require  of  Counsel  to  be^ia^at  the- 

offiac3  e'lir^ei  in  the  inlLnnisat,  and  travel  back  .to  tlie  firgt  fight,  before- 

that  shiU  be  given  in  proof. 

{3.]'  It  is  th?  d:ity  of  the  Jnl^e  to  have  all  the  evidence  taken  down^  which  is 
9iibmit*ei  to  the  J-i^y  in  the  tfiaf  of  felonies  ;  still,  it  is  qnestronable  wheth- 
'  er  his  failure  fo  do  so  would  constitute  a'good  gA>und  for  a  new  irial.* 

[4.]  Where  there  h  a  coa'fllet  in  the  testimony,  Connsel,  in  his  concluding 
argument,  will  not  be  stopped  by*  the  Conrt,  as  misrepreaenting  the  testi— 
mony,  becaus3  he  assumes  that  th«  facts  .testified,  to  by  hi^  witnesses  were 

I    proven. 

[5.]  When  the  Court  has  charged,  fully,  4II  the  law  of  the  case,  and  the  Jn V^ 
after  consulting,  return  for  further  instructions  upon  some  particular  pointy 
the  Court  is  not  bound  to  repeat  all  the  law  favorift>le  to  the  accused. 
-[6.3  Judgment  will  not  be  arrested   because  three  of  the  ninetcSen  Gr^nd  Jo^ 
rors*  names  are  set  out  by  the  initials  of  the  Christian  name.  on^y. 

Assault,  with  inten^t  to  murder.  Tried  in  Dougherty  Sa- 
;pcrior  Court,  before  Judge  Perkins,  at  June?  Term,  18q5./ 

A  motion  was  made,  in  arrest  of  judgment,  upgn  the  ver— 
.diet  in  thfs  case,  because  tlie  names  of  only  sixteen  Jurors 
were  written  in  the  bill  of  indictment — the  initials  of  the 
names  of  the  other  Jurors,  only,  being  inserted.  The  motion, 
was  over-ruled,  and  defendant  excepted. 

Defendant's  Counsel  moved  for  a  new  trial,  upon  th^  fol— 
lowing  grounds,  among  others : 

1st.  That  the  Court  erred  in  ruling  out  the  testimony  of 
Charles  AV.  Rawson,  of  the  fight  between  the  prosecutor  antJ 
defendant,  about  two  years  before  the  alleged  «rime,  when 
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the  prisoner's  Counsel  announced  that  they  expected  to  con- 
oect  tke  two  fights,  by  ropeated  threats  and  continuous  acts 
of  violence  on  the  part  of  Saucer,  down  to  the  time  of  the 
committiDg  the  crime  charged  in  the  indictment. 

2d.  That  the  Court  erred  in  ann6uncing  to  the  Counsel^ 
that  he  would  not  be  particular  in  taking  down  the  testimonyj 
in  the  precise  words  and  language  of  the  witnesses,  in  the 
brief  of  testimony,  and  in  holding  that  the  brief  required  to 
hb  taken  down  by  the  Statute  was  only  a  memorandum,  or  the 
substance  of  the  statements  of  the  witness,  taken  at  the  dls- 
oretion  of  the  Court,  and  that  Counsel  for  the  prisoner  could 
not  be  allowed  to  ask  the  Clerk,  who  was^  taking  the  brief, 
to  take  down  any  portion  they  might  choose ;  but  that  the 
Court  would  only  have  taken  dqwn  that  portion  of  the  testi- 
mony which  it  thought  proper  and  material ;  and  also,  in  re- 
ffu^g  to  let  the  brief  he  read  over  to  the  witnesses,  after  it 
W|U9  taken  down,  unless  desired  by  the  witness. 

.8d.  That  the  Court  erred  in  refusing  to  stop  the  State's 
Counsel  in  the  concluding  argument  to  the  Jury,  when  mis- 
stating and  misrepresenting  the  testimony,  although  request- 
ed so  to  do  by  the  prisoner's  Counsel ;  which  misstatements 
<5onsisted  in  the  Counsel's  saying  to  the  Jury,  that  the  evi- 
dence was,  that  Saucer,  Avhen  he  left  the-  crowd  and  went  in 
pursuit  of  Hatcher,  did  not  have  his  hand  in  his  pocket,  but 
held  both  of  them  down  by  his  side ;  when  the  testimony  of  J. 
T-  Greer  was,  that  one  of  his  hands  was  in  his  pocket,  an^, 
he  thinks,  his  left  hand ;  also,  that  there  was  no  evidence  that 
Hatcher  saw  Saucer  when  he  came  up  to  the  crowd;  also,  that 
the  testimony  of  AValker  w:is,  that  when  Hatcher  appealed  to 
the  by-standers  on  the  side-walk.  Saucer  stopped  pursuing 
him  ;  when  the  testimony  of  AValkcr  was,  that  Saucer  did  not 
stop  until  Hatcher  turned  round  to  shoot ;  and  other  mis- 
8tati|ments,  of  the  same  kind  :  Tke  iJourt  holdingr  that  he 
wpuld  not  allow  interruptions,  when  there  was  a  conflict  in 
the  testimony. 

4th.  That  after  the  Jury  had  retired  to  their  room  and  -re- 
mained some  two  or  three  hours  in  consultation,  they  we^e^ 
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by  thcSr  own  request  and  the  consent  of  Counsel,  bi:ougIit 
back  and  re-charged  by  the  Court;  in  which" re-chaEge,  the 
Court  told  the  Jury,  th^t  if  they  believed,  from  the  eTidence^ 
that  Saucer  intended,  when  he  went  in  pursuit  of  Hatcher,  tP 
commit  a  felony,  Hatcher  was  justifiable;  and  when  Coang^I 
for  prisoner  rose  to  request  the  Court  to  correct  his  oharge, 
he  peremptorily  ordered  them  to  sit  down,  and  refused  to  hear 
them ;  and  the  Jury  retired,  and  in  a  few  minutes, 'retuimed 
with  a  verdict  of  guilty. 

6th.  That  two  of  the  Jury,  to- wit:  Archibald  P.  Greer  and 
B.  A.  D.  Hampton,  had  formed  and  expressed  a  decided  opin- 
i5n,  imfavorable  io  the  prisoner,  before  they  were  taken  on 
the  Jury ;  and  which  opinions  and  expression  were  unknown 
to. prisoner  and  his  Counsel,  at  the  time  they  were  taken,  but 
they  were  regarded  as  fair  and  impartial  Jurors. 
/  The  last  ground  was  supported  by  the  affidavits  of  the  Ju- 
rors themselves,  showing,  that  from  having  seen  the  crime 
committed,  and  from  having  heard  the  evidence  under  oath, 
they  had  formed  and  expressed  opinions  as  to  the  guilt  of  the 
prisoner. 

The  Court  over-ruled  the  motion  for  a  new  trial,  and  d^ 
feudant  excepted. 

On  these  exceptions,  error  has  been  Assigned. 

"H.  Morgan,  for  plaintiff  in  error. 

Sol.  Gen'l  Lyon  ;  Strozier  &  Slaughter,  for  the  State. 

By  the  Court. — Lumpkin,  J.  ddivering  the  opinion. 

Was  it  error  in  the  Court  to  rule  out  the  testimony  of 
Charles  W.  Rawson? 

The  defendant  proposed  to  prove,  by  this  witness,  a*  jBght 
between  the  prosecutor  and  himself,  two  years  before  the  al- 
leged crime  was  committed,  the  prisoner's  Counsel  announcing 
that  he  expected  to  connect  the  two  transactions,  by  repeated 
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Roid  eotttiniied  threats.. and  acts  of  violence,*  on  tke  part  cC 
Baucer,.  down  to  the  time  of  committing  the  oifeHc^  cbarg^ 
in  tiie  indictment.  . 

[1.]  Much  latitude  of  disci^etion  must  be  allowed  to  the 
Courts,  OS  to  the  mode  of  conducting  business ;  and  to  fetter 
their  hands  too  much^  will  greatly  impede  and  cii^kfrsuM  thss 
administration^of  justice. 

[2.]  And  we  sec  no  objection  to  the  course  pursued  in  this  in* 
stance.  Why  could  notCouneel  begin  at  the  last  fig^t  and  go 
back  to  the  first,. as  ^>t3li  as  to  reverse  this  order?  By  pursu- 
ing this  couvso,k there  would  be  no  danger* of  admitting  ille- 
gal testimony  :  whereas,  by  getting  in  proof  of  the "  first 
fi^t,  and  then  failing  to  connect  the  two,  injury  woold  have 
been  done.  True,  the  testimony  could  hare  been  withdrawn, 
BA  to. the  first  fight,  if  the  defendant  failed  tq  conneot  the  .two* 
Nevertheless,  impressions  would  hay.e  beem  made,  whlohooold 
nol  be  eradicated. 

.  The  evidence,  as  to  the  intermediate  threats  .'wd  aoto  ol 
rifilettee,  all  came  out;  and^it  utterly  fails  to  link  th&twv 
fi{(lits  together.  On  the  contrary,  it  establishes  the  Aiot,  ihmt 
B^vcer  had  stood  in  the  relation  of  employer  and  ficicttud  to 
Hatcher,  and  done  him  kindnesses.  *  ^        . 

Perhaps  t^e  Court  was  not  sufficiently  guardeflb'  in  tiie 
remarks  made  concerning  the  taking  down  of  the  testimony;, 
if,  indeed,  they  were  made.  They  are. not  in  the  bill  of  ex- 
ceptions, proper,  but  appear,  by  way  of  recital,"  in  one  of  the 
grounds  taken  for  a  new  trial.  Whether,  the  motibn  being 
over-ruled,  the  Judge  is  to  be  understood  as  indorsing  the 
truthfulness  of  all  the  facts  assumed  in*  the  motion  for  a  new 
trial,  is  somewhat  questionable. 

[5.]  In  the  opinion  of  this  Court,  it  is  the  duty  of  the  pre- 
siding Judge,  4ind  one  clearly  prescribed  by  law,  to  have  ail 
the  t^timony  which  is  submitted  to  the  Jury  taken  down-  as 
accurately  as  possible,  and  readovqr  to  the  witn<SB8,  to  be 
corrected  and  approved,  to  be  used,  for  any  purpose  which  it 
niay  subServe.  And  we  further  hold,  that  it  is  the  duty  of 
tbe«C(N^:t,  when  Cpunsel  rise  repeatedly' an(li;e(]iue8t  that  tidtf 
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mid  that  piece  of  evidence  may  be"  noted,  by  way  of  giving 
emphasis-  to  it  before  the  Jury,  to  set  Counsel  dotm ;  and 
thus,  prevent  the  progress  of  the  trial  from  being  disturbed 
by  such  unreasonable  interru'ptions. 

Has  any  injury  resulted  to  the  party  in  this  case?  '  It  i; 
oonoeded,  that  all  the  material  proof  was  taken  down,  and-  is 
now  in  the  brief  of  testimony  ;  and  whether  taken  down  or 
not,  all  of  tte  evidence  went  to  the  Jury.  We  are  not  pre- 
pared to  .admit,  that  the  omission  to  take  down  the  proof, 
would  be  a  gbod  ground  for  a  new  trial.  More  could  not  be 
asked  by  the  prisoner,  than'a  fair  and  impartial  trial  uf)on  «B 
the  facts.     That  he  has  had. 

[4.]  The  next  error  complained  of  is,  that  the  State*s 
Counsel  "was  not  stopped,  in  his  conclilding  argument,  from 
misrepresenting  the  testimony — the  Court  deciding,  that  it 
wbuld  not  listen  to  any  Duplication  of  this  sort,  where  the  ev- 
idence was  conflicting.  Defendant's  Counsel  acknowledges, 
in  his  argument  before  this  Court,  that  ther6  tras  a  confliet 
in  the  proof  upon  the  point  about  -which  the  alleg<*d  misstate- 
ment took  place ;  and  the  record  confirms  the  fact.  Was  not 
the  Court,  then,  clearly  right  in  not  interposing  ?  It  might 
be  more  proper,  perhaps,  where  there  is  a  conflict,  for  "Coun- 
sel to  speak  a  little  more  accurately  as  to  what  is  or  is  w)t 
proven.  But  we  must  not  prescribe  an  iron  rule  upon  thtf 
subject.  It  would  trammel,  too  much,  that  freedom  of  dis- 
cussion so  necessary  to  the  eliciting  of  truth. 

[5.]  After  the  Jury  had  retired  to  consult,  they  returned 
to  get  further  instructions  from  the  Court.  '  It  is  distinctly 
admitted,  that  in  his  general  charge,  at  the  close  of  the  case, 
the  Judge  submitted  the  whole  law  of  the  case,  fally,  to  the 
Jury.  And  it  is  not  denied,  but  that  what  he  subsequently 
repeated  to  them  was  correct.  The' complaint  is,  that  he  did 
not  go  far  enough  the  second  time  ;  and  that  when  Counsel 
rose  to  ^^  correct**  his  charge,  in  this  respect,  he  was  set  down. 

We  do  not  agree  with  defendant's  Counsel,  in  denominating 
his  effort  as  an  attempt  to  "  coTccf^  the  Court.  It  was  nci- 
tker  more  nor  less  than  an  attempt  to  get  tjie  Court  to  re-U^- 
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4tert«'tke,Jar7  all  the  ohapge  whieh  wm  fMroMblc  to  \M 
dient.     '^fai8  the  Court  was  not  bound  to  do.  -.\ 

The  ground,  as  to  the  disqualification  of  two  of  the  Jri* 
row,  Greer  and  Hampton,  is  abandoned ;  and  need  n^ 
i}ierefore,  be  considered. 

[6.]  Was  the  Court  wrong  in  over-ruling  the  motion  to  artest 
ike  judgment,  because  the  full  names  ofsixteen  Grand  Jury- 
men, oAly,  were  in*  the  body  of  the  indictment,  three  more 
km^Hig  been  written  with  the  initi^ln  only  ? 

^In'the  first  filaCe,  we  sAy  that  thid  derrcal  error  mi^HC 
have  been  corrected  by  theThiniltcs'  of  the  Court  or  other- 
wise. Secondly;  that  men  in  this  country  are  frequently  jutt 
qjI'WeH  known  by  theit-initifclsj  as  any  other  way..  Tfadprae- 
tlce.ls  somewhat  different  in  England.'  A  man  ii  usually 
^1<^,  there,  by  his*  whol6  nkme — a?,'  James  SheikUii 
Knowlcs.  And  this  has  alway»  been  so.  Ajid  hence,  ilie 
Oommon  Law  rule,'  as  to  names,  has  always  been  more  strin- 
gsiibt  th^  in  this  country.  But,  thirdly,  this  being  a  motion 
itf  arrest  of  judgment,  and  not  affecting  the  reoi  merits  of  thif 
offem'O  charged  in  the  indictment,  comes  too  late,  "  All  ex- 
^A>tions  which  go  merely  to  the  fomi  of  rfn  indictment,  slMtll 
Wteade  before -trial ;  and  no  motion,  in  arrest  of  judgment^ 
flliflil.  bo  sustained  for  any  matter  not  afiectirig  the  real  tneritS 
<^thc  offence,  charged  in  such  indictment.**  {Oohh^s  THgesb^ 
88(3.)  What  a  world  of  meaning  in  tiiis  litile  section!  An^ 
yd;,  it  has  lain  almost  dormant'  in  the  Penal  Code,  fdr  nearly 
twenty  years !  It  is  sdcond  only,  in  importance,  to  the  lat 
stetioh  of  the  same  division,  which  declares,  that  ewry  in- 
dictment ^hall  bo  deemed  sufficiently  toehnrcal  aiid  correct, 
which  states  the  oflbnco  so  plainly  that  its  nature  may  be 
easily  understood  by  the  Jury,  and  which  was  fully  applied*, 
for  the  firdt  time,  in  SiudgttlVi  case,  in  7  Ga.  It.  What  a 
clbud  of  technical  cobwebs  and  quibbling  distinctions  have^ 
b^fcii  s^-ept  SLvrsLy  by  these  two  broad  enactments ! 

■  Tho  oth4r  tyf6  grounds,  that  the  verdict  was  contrary  to 
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li^  and  evMen^,  ar6  not  insisted  -npmi ;  «nd  conaoqmeiiliyy, 

are  not  considered. 


Wo.  Ul.— Behn  &  Foster,  and  anolher,  plaintifi^  in  error,  ^. 
John  N.^Phillipi?,  pendant  in  eri:or. 

[I,]  4^  mortgage  executed  by  a  defeadant  agalpst  whom  a  r^rdict  has  Im%^ 
Teo^^^^^f  uppu  which  an  appeal  has  been  taken^is  an  alifmUianj  witfa|ntfi» 
sense  of  the  ^\ct  of  December  I'Oth,  18^2,  pa;$sed  for  the  purpose  of  prevent- 
fag  *'  rtn  alienation  by  the  party  of  his,  her  "or  their  propferty,  b^^eeii  'ike- 
tAfnnngof  the  first  judgment  and  the  judgment  on  the  appcfal.*' 
*        •  ■  .         '  •  .      * 

Rule,  in  .Dougherty*  Superior  Court.  Decision  by  Judgf 
Pbricixs,  at  May  Term,  1855. 

Behn  &  Foster  recovered  judgments  against  A.  Y"  Hkniip- 
ton,  from  which  he  appealed,  with  James  J.  (rroen  as  his  sure- 
ty on  the  appeal!  Before  judgment  on  the  appeal,  Hffmptbn 
executed  mortgagosto  other  creditoref,  upon  portions  of  his 
Jroporty.  Upon  a  rule  to  distribute  money  arising  from  tie 
sale  of  the  mortgaged  property,  the  facts  being  agreed  on, 
Counsel  for  Behn  &  Foster  mo\H5d  the  Court  for  a  jrule  ad- 
judging the  money  to  thera^  on  the  ground  that  the  mort- 
gages were  alipuatiauB  by  the  defendant,  in  contravention  of 
the  Act  of  19th  December,  1822.  The  Court  refused'  the 
the  rule,  and  this  decision  is  assigned  as  erroi^. 

The  writ  of  error  was  sued  out  in  the  name  of  Behn  k  Fes- 
ter and  James  J.  Green,  the  surety  on  the  appeal.  A  mo- 
tion wns  made  to  dismiss  the  \vrit  of  error,  on  the  ground'tbat 
J«imo.s  J.  Grecfti  was  no  party  to  the  procf  etlings  in  the  C&wrt 
bdow,  and  was  imprope.^  ly  joined  as  a  party  ;  and  that  Behn 
&  Foster  were  not  made  \vtvTV\c^  \.o  \.\\^  \^rit  by  their  oo^fcnt, 
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;iire  thej'  represented  here  by  Counsel.;  nor  do  tlieyicda- 
m  of  the  decision  set  forth  in  the  bill  of  exceptions.         ^ 

Sines  ;  Coxley,  for  plaintiff  in  error. 

i.  F.  LviQiN,  for  defendant  in  error. 

^  tlt^  Court . — Staunes,  J.  delivering  the  opinion. 

1\]  The  judgment  in  this  case  .must  be  controlled  by.  cho 
lalruction  which  is  given  to  the  Act  of  December  IJHh, 
iS,  declaring,  that  "where  an  appeal  is  entered  from  tke 
t  verdict,  the  property  of  the  party  against  wHom  the  \9Dr- 
t  is  rendered,  shall  not  bo  bound,  except  from  the  .signmg 
the  judgment  on  the  appeal,  except  so  far  as  to  prevent  tlie 
t  alienation  by  the  party  of  his,  her  or  their  ^property,  bfe- 
Mn  the  signing  of  the  first  judgment  and  the  signing  ef 
I  judgment  on  the  appeal.'* 

Pending  this  appeal,  the  judgment  debtor,  A.  Y.  Hamp- 
;,  executed  certain  mortgages  of  his  property*  to  other  per- 
t8  than.the  plaintiffs  in  error,  (who  were  the  plaintiffs  in 
I  tuise  which  was  upon  appeal,)  and  the  .  question  ,is  neonr 
de,  whether  or  not  such  a  mortgage  was  an  alienatUMH  of  lu8 
iperty  by  the  debtor,  within  the  meaning  and  purpose  of 
i4ifore8aid  Act. 

HFe  may  be  aided,  in  the  effort  to  diHCover  the  s-ense  ki 
ieh  the  wofd  alicmttion  was  employed  in  the  Act,  'by  first 
ifrtikining  what  was  the  mischiqf  which  the  iV^i  was  inten« 
1  to  remedy.  It  will  be  admitted,  without  catii,  that-  tli«t 
ichief  was  the  parting  with  that  power  overy  or  interest  in 
PTop^i*ty  by  the  defendanty  which  toovld  operate  to  the 
}fHdiee  or  deprivation  of  the  substantial  itttepest  of  ^tke 
ffment  creditor.  The  Act  was  intended  to  seciM  Mid 
Mierve,to  the  plaintiff,  the  interest  ii^  or  lien,  upon,  .th«  ^- 
[^ant's  property,  which  had  been  created  fey  his  verdioft 
IJndgment.  And  it  was  undoubtedly  intended,  thftt  hf  it 
skould  be  restvained  from  doing  any;  Hmte-  tl^  efikfii  of 
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wbick  would  be  to  .vest  in  another,  any.  such  inievest  in  or 
right  over  his  property,  as  would  effectually  defeat  the  plain- 
tiff's right  to  hare  the  same  made  subject  to  any  judgment 
he  might  finally  obtain  on  the  appeal.  Any  thing,  thercfoiey 
done  by  the  defendant,  which  woiild  operate  to  the  dopriya- 
tion  of  the  judgmpnt  creditor's  interest,  would  l)e,  "in  our 
opinion,  an  alienation  within  the  sense  of  the  Ajct. 

It  is  true  that  the  Common  Law  definition  of  ^lieftation 
was  different.  That  was  a  parting  with  property^  the  direct 
.pb§ect  of  wJuch  was  to  deprive,  the  heirs  of  the  substantitd  in- 
terest in  the  estate.  And  it  has  been  correctly  argued  bjr 
.#ur  ferothcr  Lyon,  that  a  conveyance  by  mortgage,  being  in 
(jporgia  a  mere  security  for  the  debt — a  mere  lien,  is  not  an 
alieifation  in  this  sense.  But  if  we  are  right  in  what  we  ha^oe 
idready  shown,  the  LegislMure  did  not  contemplate  an  aliena- 
tion in  this  sense — was  not  looking  t9  a  parting  with  the  pro- 
perty with  reference  to  the  interest  of  the  heirs,  but  to  thij^ 
.t)f  the  judgment  creditor. 

Inasmuch,  then,  as  a  mortgage,  unless  it  be  held  to  be  .an 
alienation  within  the  terms  of  the  Act,  as  thus  construed, 
could  be  easily  and  readily  resorted  to  by  .the  defendant,  in- 
ateadof  a  direct  conveyance,  and  thus  the  mischief  which  the 
:^t  was  intended  to  correct.be  left  entirely  unremedied^  we 
'think  it  becomes  very  plain  that  ^  mortgage  is  such  an  alien- 
ation, in  our  State,  as  was  contemplated  by  the  Legislature 
whick  passed  this  Statute. 

An  effort  has  been  made, to  analogize  this  lien  by  mortgage, 
4p  Georgia,  to  other  mere  Ucns'which  are  not  conveyances. 
A:  debt  contracted  by  the  defendant,  during  the  pendency 
4)f  the  appeal,  has  been  tajcen  as  an  example. 

If  such  a  lien  were  coupled  with  a  power  which  auttiorized 
Ihe  creditor,'  without  any  further  act  of  the-dcbtor,  to  enforce 
the  sum^  against  the  property  of- the  debtor^  and  gave  the 
jildgment  relatien  back  to  the  time  of  the  contract,  then  tHe 
analogy  would 'serve.  But  such  are  not  oharaeteristies'of  a 
mare  debt;  and  thefceforo,  the rca^eniivg  is  not  accurate. 
.  l^t^;thejudgfli«t\>e*e^i^^-  .    /  ..  .  ^ 
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\%4  62. — (arEO&GH  Gi:KRBi.Ly  survivor,  &c.  plaintiff  an  onccr^ 
,•  vs.  John  N^  Phillips,  dcfcnckint  m  efrpr. 

>  .    . 

l.l.  A  moti«n  tu  rule  fk  ShcrifT,  on  tho  (proniiU  that  he  hns  failed  to  lev/  on 
t^e j>roperty  of  tlv^  defendant  in  Jl,  fa.  will  not  ho  Hustained,  unlesB  the 
motant^mnkc  it  appear  that  he  has  beGii  injuretl  by  .the  Sberifr|d  failare  to 

/    •  ■ 

•Rtdc,  in  Uoliglierty  Superior  Court.  Dcicision  by  Ju4ge 
^i^KiNi*,  at  June  Term,  1855. 

»A/./a.  vHt  Andrew  Y.  Hampton,  irtFued  from  May  Tchn, 
864,  and- returnable  to  November  Term,  1854, -of  Dougherty 
uperior  Court,  was  placed  in  the  hands  of  John  N.  Phillips, 
lio  Sheriff, 'on  28d  June,  1854.  'At  June  Term,  1:865,  a  rule 
ifi. was  granted,  yequirinj^  the  Sheriff. to  show  ciStuse  why  he 
boclld  not  pay  over  the  •amount  due  on  said  fi.  fa. 
The  Sheriff  returned,  tliat  since  the  last  term  of  the  Cdurt, 
e  hud  f^eized  and  sold  all  of  the  property  of  defefndant,  *lhe 
MSceeds  of  which  wore  subject  to  the  order  of  the  Cowt ; 
tet  the  sale  of  seven  nefi^roea  had  been  stopped  bgr  an  injunc- 
en,  gi'anted  by  this  Court  since  the  last  term.  The  amount 
irhis  hands  was  ^27.408  77,  claimed  by  sundry /.  ./W«.  moBt 
Pthem  older  tlian  tliat  of  the- movant's.  • 

■  ^e  Court  refused  to  make  the  rule  vs.  the  Sheriff  abso^ 
ite;  and  this  decision  is  assigned  as  error. 
•  •  ■  '  '    . 

'Spi^eu,  for  plaintiff  in  error.. 
R.  F-  Lyon,  for  defendant  in  error. 
jBy  the  (JouH. — Bennixi;,  J.  dclivei-ing  th(^  opinion. 

p.]  Should  the  Court  below  have  made  the  rule  ??m  an 
bsolute  one  Jigainst  the  Sheriff? 

Section  50  of  the  Judiciary  Act  of  1799,  is  in  these  words: 
'The  Sheriff  shall  be  liable,  (Either  to  an  action  o]>  the  case 
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or  an  attachment  for  contempt  of  Coort,  at  the  option  of  dko 
party,  wherever  it  shall  appear  that  he  hath  in}iired«ticli  piQ^ 
ty,  either  hy  false  returns  or  by  neglecting  to  arrest  the  d^ 
fendant,  or  to  levy  on  his  property,  or  to  pay-  over  to  the 
plaintiff  or  his  Attoiliey,  the  amount  of  any  sales  vhicb  .siyill 
be  made  under  and  by  virtue  of  any  execution,  or  any  .moneys 
collected  by  virtue  thereof." 

The  Sheriff  shall  be  liable  to  a  rule,  wherever  it  shall  ap- 
pear that  he  hath  injured  a  party,  &c.  by  failing  to  levj^  ^n 
the  defendant' H  property^  kc. 

In  this  case,  tjie  Sheriff  failed  to  levy  on  the  property  of 
the  defendant  in  /{./a.  until  after  the  return  term  of  thejt: 
fa.  Before  the  next  term,  after  thai  term,  he  did,  haweiwr^ 
seize  and  sell  all  of  the  property  of  the  defendant,  exc^ 
some  negroes,  which  he  wai^  prevented  from  selling  by  an  in- 
junction. And  the  proceeda  of  the  property  sold  he  hadpn 
hand  when  -this  rule  was  taken,  holding  under  the  olaini  4S 
tfAer.Ji.fm. 

<This  ^ing  the  state  of  title  facts,  the  question  is,  does  it 
^^  appear*  that  the  Sheriff,  by  fiiiling  to  levy  until  after  t^o 
return  term  of  the  writ,  ^^  it^tred"  the  plaintiff?  And 
we  must  say,  that  it  does  not.  It  does  not  appear  that  any 
of  the  defendant's  property  was  lost  to  the  plaintiff,  by  the 
delay.  It  does  appear,  that  there  were  older  ^../iw.  agaiaBt 
the  defendant  in  jL  fa.  and  it  doef»  not  appear  bu£  that  the9e 
fi:fa%.  may  have. been  large  enough  to  require,  for  their  sati^ 
fkction^  the  whole  of  the  property  of  the  defendant  in  ji.  fa. 

We,  therefoi-e,  cannot  disturb  the  decision  of  the  Court  be- 
low, refusing  to  make  the  rule  absolute. 


mil  SKBlfH-MUe  in 


]|«^  63. — ^Martha  Hooss,  piaialiff  ib  «i*or, «».  MAmOjn  0. 
•     ^filAiinft,  Ji'ifaiiitut  IB  «rror. 

fiq  lVM«f  ffa^  appdbuR  jind  his  iMCaillf-iigaed  O^  ihanes  upM  4%  f4«- 

utM  of  li|e  Court,  for  t6«  Clerk  to  wTil|  the  booid  •bortre,  and  he  Wed'lo 

■o:  Ildd,  that  it  is,  nc^'^rthclMs,  agood  mj^fMal,  jui^  the  oniifiMA  m^ 

suopiied  at  ^y  tiiQc.       *  ^  * 

i'-        »*■*•■ ',  \_  ' 

(2.]  A  Will  of  persbnaltr  without  witu^sses,  hetog"  rOfd  onderthe  Act  ff 

1852,\he  judgment pf  the  CMiofirT,  adnHllIng  sach^ft  pap^'  to^MvlMe,  ift 

'a'lliiUity,  atfd  may  he  set  a^ide.  upon  motion,  at  aiijr  thae. 

Probate  of  "vill.  On  appeiU,  in  Lee  Superior  Cqvrt.  De- 
osion  by  Judge  Feuk&ks,  June  Term,  1856. 

Martha  Hookn,  vido^v  and  relict  of  Robert  S.  Hoolcfl^ 
laoved  a  rule  in  the  Court  of  Ordinary  of  Lee  County/  tliat 
liaising  Q.  Stampq^r  executor  of  «the  will  of  said  Robert  S. 
show  eauac,  at' the  neict  term,  vfhj  the  judgment  adrnkiuig 
4he  inrill  to  probate,  should  not  be,  set  aside  and  revokedt  on 
ft»  g^puufls-^ 

1st.  Tliiut  the- paper,  itself,  shows  thatitV^s  n<^  aitetlecl 
te'Wsquired  by  la^/ 

2d.  That  the  'affidavits  of  the  witnesses  on  which  iixef  jwro- 
•bate  passed,  do  not  show  that  they*  attested  and  subscribed 
the  pa]^r  in  the  presence  of  testator. 
*.  At  the  next  term\  the  rule  was  made  absolute,  and  the 
litters  t^tanicntary  revoked.  Stamper,  beiiig  ^dissatisfied, 
ipplikl  to»tho  Oi*dinary  to  appeal,  and  he*  afid  bis  snret}' 
Signed  a  blank- bond.'  Their  signiUnrea  were  attested  by  the 
Ordinaiy,  but  the  •  bond  -was  never  filled  up.  C«unsel  for 
Mrs.  Hooks  nioYcd  to  dismiss  tlie  appeal,  on  the  groymd  that 
there  was  no  appeal;  Counsel  for  StainJ)CT  proposed  to  proVe 
the  facts  by  the  Ordinary  and  the  surety.  The  Court  admit- 
ted thc' evidence  And  refus^  to  dismiss  the  appeal.  To  both 
X)f  which  di»cisions,  Ootmsiel  'for  Mrs.  Hooks  excepted. 

Counsel  ft)r.Stampt>r  then  ipoved  t6  dismiss  the  whole  pro- 
^eediftg^'on  the*gr6«Bd  t^at  t^e  *first  probale  ifiii^iD  Boleom 
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form.  Whioh  motion  the  Court  sustainedy  and  Counsel  foe 
Mrs.  Hoolpi  except^  .         ( 

Counsel  for  Mrs.  Hopks  proposed  to  amend  the  rule,  apd 
insert,  as  ground  for  setting  aside  the  probate — 

1st.  That  tho  paper  prppoundcd  is  void,  as  a  wiU,.aodff 
tbe  Act  of  l8o2,  beca;use. there  was  no  vitnefes  vhoooold  have 
been  called  to  prove  \t  in  solemn  form. 

^.  Because  Mrs.  Hooks  never  bad  notice  of  the  moliQH^ 
Sot  probate,  in  solemn  form. 

The  Court  refused  to  allow  the  amendment,  and  Counsel, 
for  Mrs.  Hooks  excepted. 

On  tl^eso  exceptions,  error  has  been  assigned. 

Strqzieji  &  Slau«}Iiter  ;  Warrkn,  for  plaintiff. 

iLYO>' ;  Hood,  for  defendant  in  error. 

Bff  t^e  Court. — Lvmi»kix,  J.  delivering  the  opinion. 

[1.]  Was  the  Court  right  in  refusing  the  motion  to  disuiHS 
the  appeal,  and  in  allowiug  the  clerical  omission  to  fill  up  the 
bond,  to  be  supplied  by  parol  ?     We  think  so,  most .  clearlj. 

The  party  had  done,  as  tlic  testimony  shows,  all  the  law 
required  of  him  to  cutitk>  him  to  an  appeal.  He  had  paid 
the  cost  and  entered  his  own  name,  together  with  that  of  his 
security,  upon  the  minutes,  to  be  filled  up  with  the  necessary 
bond.  He  could  do  no  more.  Aud  the  omission  of  the  Clerk 
to  write  out  the  bond,  must  not  be  allowed  to  deprive  him  of 
his  Statutory  right.  Indeed,  this  clerical  mistake  is  amend- 
able, both  by  the  Statutes  of  Jen/ails  and  the  Act  of  1818. 
{Prinnej  44'J.) 

[2.]  Was  the  Court  right  in  sustaining  the  motion  to  dis- 
miss the  case  ? 

The  will  of  Robert  Hooks  had  been  proven  and  admitted  to 
record ;  and,  yet,  it  had  no  attei^tiug  witness,  as  appears  from 
tkc  probate  itself.  The  witnesses  who  prove  the  execution  of 
the  willy  do  not  pretend  that  it  was  attested.     Ind^eedy  it  i» 
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conceded  that  it  had  no  subscribing  witi^sses.  The  will  was 
therefore  utterly  void,  and  of  no  effect,  according  to  the  Act 
of  1852,  extending  the  provisions  of  the  Statute  of  Frauds, 
as  to  realty,  to  all  wills  of  personalty,  executed  after  the  1st 
day  of  June,  1852.     {Pamphlet  Laws,  154.) 

This  will  was  made  several  months  thereafter.  It  waij  com- 
petent, therefore,  to  move,  at  any  time,  to  set  aside  the  judjg- 
teent  of  the  Ordinary  admitting  this  paper  to  probate.  It 
was  a  nullity  upon  its  face ;  and  in  favor  of  such  a  judgment 
.  potbing  could  be  presumed.     The  appeal  must  be  re-instated. 

We  apprehend  that  the  appellees  will  find  themselves  under 
no  necessity  to  amend  their  pleadings ;  they  have  the  right 
to  do  80.  This  point  was  so  decided  in  Vance  against  Craw- 
,  fordj  in  the  case  of  Marshall  Keith's  Will.  (4  Ga.  E.  445.) 
It  was  there  held,  that  the  pleadings  might  be  amended  in 
the  Superior  Court,  on  an  appeal  from  the  Court  of  Ordinary. 
According  to  the  forms  of  proceeding  in  the  Ecclesiastical 
Courts,  there  were  no  pleadings  as  in  the  Common  Law 
Courts.  And  we  have  fallen  into  error  in  supposing,  that  in 
conducting  business  before  our  Courts  of  Ordinary,  or  in  the 
Superior  Courts,  when  sitting  on  appeals  from  the  Ordinary, 
that  that  strictness  was  necessary  which  was  observed  in  the 
Common  Law  Courts. 


ITo.  64. — TA  Justices  of  the  Inferior  Court  of  Dough- 
erty County,  plaintiff  in  errror,  vs.  George  W.  Croft, 
defendant  in  error. 

fl.]  VThen  there  is  a  mere  breach  of  a  personal  contract,  for  which  the  de- 
fendant is  liable  in  damages,  and  it  is  not  shown  that  irreparable  irjary 
will  result,  unless  the  contract  be  specifically  performed,  a  Court  of  Equity 
will  not  decree  such  specific. performance. 

-{2.]  The  Justices  of  the  Inferior  Court  in  our  State,  are  not  liable  to  be  sued 
VOL.  xyui-60 
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It  is,  at  most,  a  mere  breach  of  it  personal  contract  or  covenant, 
and  it  is  not  shown  that  irreparable  injury  Tnll  result,  unless 
the  contract  be 'specifically  enforced. 

It  is  true,  that  it  is  alleged,  that  Batterson  is  not  able  to 
respond  for  the  damage  which  he  may  do,  if  he  be  allowed 
to  proceed  in  the  erection  of  the  building.  If  this  allegation 
hare  force,  it  is  as  a  reason  why  he  should  be  enjoined  from 
proceeding  to  carry  on  the  work  in  question — not  as  a  reason 
wby  the  contract  should  be  specifically  performed.  It  was 
made  with  the  Justices  of  the  Inferior  Court;  and  if  to  be 
specifically  performed,  is  to  be  performed  by  them,  not  by 
Batterson.  K  it  cannot  be  enforced  specifically  against  them, 
it  is  not,  of  course,  pretended  that  it  can  be  against  him ;  and 
tlierefore,  so  far  as  the  specific  performance  of  the  contract  is 
concerned,  it  does  not  matter  whether  he  is  able  to  respond 
in  damages  or  not. 

[2.]  But,  according  to  the  allegations  of  the  bill,  the  Justi- 
ces of  the  Inferior  Court,  as  such,  are  the  only  persons  who 
contracted  with  the  complainant  for  the  erection  of  this 
bnSding;  and  if  they,  are  not,  no  one  else  is  liable. 

Am  stated  in  the  bill,  this  Court  has  decided,  in  the  case  to 
irinch  reference  is  there  made,  viz :  the  case  of  7%e  Ju9tice9 
qf  the  Inferior  Court  vs.  Haygoodj  (15  Q-eo.  309,)  that  the 
Jiutices  of  the  Inferior  Court  in  our  State,  are  not  liable  to 
1)0  sued  as  a  quoii  corporation,  unless  provision  be  made  by 
Statute,  authorizing  the  same ;  and  that  the  only  remedy  by 
which  a  contract  can  be  enforced  against  them,  is  mandamus. 
Oar  reasons  for  this  opinion  are  given  fully  in  that  case. 

This  proceeding  cannot  be  sustained  against  this  Inferior 
Court,  of  course,  unless  they  can  be  so  sued.  If  they  cannot 
be  80  sued,  the  injunction,  as  against  them,  cannot  be  sus- 
tained. Neither  can  it  be  sustained  as  against  Batterson  and 
Kendall;  for  if  the  Court  cannot  be  restrained  from  pro- 
seeding  with  the  building,  it  follows,  as  a  necessary  donse- 
(jnence,  that  their  agents  cannot  be ;  and  these  persons  are 
but  their  agents. 

Judgment  reversed. 


4T6  SUPREME  COURT  OF  GEORGIA. 

Knowles  et  al.  vs.  Lawton  et  at. 


No.  65. — Joseph  E.  Knowles  and  others,  plaintiffs  in  errcoTj 
V8.  WiLBORX  J.  Lawton  and  others,  defendants  in  error. 

[1.]  Merger  docs  not,  in  general,  take  place  when  the^  person  in  whom  thl 
two  estates  meet,  intends  that  it  shall  not  take  place.  . 

[2.]  [3.]  If  the  holder  of  the  equity  of  redemption  takes  an  alignment  of  the 
mortgage,  which  is  in  the  process  of  foreclosure,  and  goes  on  with  the  not  ^ 
foreclosure  J  his  intention,  it  is  to  be  presumed,  is,  that  the  equity  of  redemp- 
tion shall  not  merge  in  the  legal  estate  ;  and  therefore,  the  equity  of  rd« 
demption  does  not  merge  in  the  legal  estate. 

[4.]  A  judgment  foreclosing  a  mortgage,  binds  not  only  the  mortgagor,  Int 
alsq  his  vendee — and  this  it  does,  although  the  vendee  may  not  be  a  part^ 
to  it 

[5.]  The  purchasers  of  parts  of  mortgaged  property,  have  not  the  right  tfl 
compel  the  mortgagee  to  resort,  for  his  money,  first^  to  the  part  of  the  pfop- 
erty  remaining  in  the  hands  of  the  mortgagor. 

In  Equity,  in  Baker  Superior  Court.  Decision  by  Judge 
Pbbkins,  June  Term,  1855. 

The  bill  alleges,  that  on  the  6th  day  of  December,  184^ 
John  L.  Casey  purchased  of  James  Thomas,  lots  of  land  281, 
2d  district  Baker  County;  5,124,  824,  326,  826,  827,  intlie 
7th  district  of  said  county ;  825,  866,  in  the  8th  district  d 
said  county ;  45  in  the  9th  district ;  73  in  the  13th  district 
of  Early ;  89,  287,  886,  in  the  26th  district  of  Early;  95, 98, 
148,  149,  182,  in  the  28th  district  of  Early ;  and  146  in  liie 
15th  district  of  Lowndes,  at  the  sum  of  J3.835rY^,  *^r  which 
sum  Casey  executed  his  note  to  Thomas,  payable  three  yean 
after  date.  Thomas  conveyed  the  lands  to  Casey,  and  took 
a  mortgage  upon  them  to  secure  the  payment  of  the  note. 
This  mortgage  was  recorded  in  Baker  County,  on  the  18th 
day  of  December,  1848,  seven  days  after  it  bears  date  ;  that 
on  the  12th  day  of  November,  1849,  Nichols  Boon  purchased 
of  Casey,  without  notice  of  the  mortgage,  lot  of  land  No. 
124,  in  the  7th  district  of  Baker  County,  for  the  sum  of  for- 
ty dollars ;  and  that  Casey,  by  deed  of  that  date,  conveyed 
the  land  to  Booh ;  that  plaintiffs  in  error,  without  notice  of  the 
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mortgage  in  any  way  whatever,  on  the  31st  of  December,  1850,- 
purchased  No.  124,  in  the  7th  district  of  Baker,  together 
-with  another  lot  of  land,  for  ?550  (No.  124  being  estimated, 
in  the  sale,  at  J150)from  Boon,  and  took  his  conveyance  there- 
for ;  that  on  the  Ist  day  of  April,  1852,  defendant,  Lawton, 
^>eiiig  in  possession  of  lot  No.  281,  in  the  2d  district  of  Ba- 
ker, under  a  claim  from  some  person  pretending  to  hold  title 
from  Casey,  which  was  acquired  subsequently  to  complain- 
ant's title ;  and  being  desirous  to  secure  his  title  on  the  first 
day  of  April,  1852,  purchased  of  John  L.  Casey  all  the 
land  embraced  in  the  mortgage,  with  a  full  knowledge  of  the 
existence  of  the  mortgage,  and  took  his  conveyance  therefor, 
at  the  sum,  as  expressed  in  the  deed,  of  $3.385— but,  in  fact, 
for  a  much  less  sum  ;  and  if  the  deed  was  founded  upon  any 
consideration  at  all,  it  was  upon  the  agreement  that  Lawton 
Bfaould  stand  in  Casy's  stead  and  take  up  the  mortgage  ;  that 
although  the  deed  was  taken  by  Lawton,  it  was  for  the  joint 
benefit  of  him  and  defendant,  Cheever ;  that  Lawton,  to  com- 
plete his  title  to  lot  No.  281,  in  2d  district  of  Baker  County, 
together  with  Cheever,  previous  to.  the  conveyance  by  Casey 
to  Lawton,  and  before  the  April  Term,  1852,  of  Baker  Su- 
perior Court,  purchased  the  note  of  Casey  to  Thomas,  and 
took  an  assignment  of  the  mortgage,  and  thereby  the  lesser 
estate  merged  in  the  greater,  except  as  to  complainant's  lot 
of  land  and  Nos.  5  and  7,  in  the  7th  district  of  Baker  County, 
conveyed  by  Casey  on  12th  November,  1849,  to  Francis 
Boatright ;  Nos.  325,  326  and  327,  in  the  county  and  district 
last  aforesaid  conveyed,  on  7th  day  of  September,  1851,  by 
Casey  to  John  T.  Moat ;  that  the  lot  of  land  held  by  Lawton 
was  worth,  at  his  purchase,  ?2.500,  and  that  he  realized  from 
its  sale  to  William  E.  Collier,  83.125,  or  other  large  sum ;  the 
balance  of  the  lands,  excluding  those  sold  by  Casey  previous 
sto  conveyance  to  Lawton,  being  worth  much  more  than  the 
balance  due  on  the  mortgage  debt,  after  deducting  the  value 
of  the  lot  owned  and  held  by  Lawton  ;  that  by  means  of  the 
premises,  the  mortgage  debt  became  and  was  extinguished  ; 
.and  that  after  it  was  so  extinguished,  and  after  Casey*  had 
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parted  with  all  his  interest  in  the  lands,  Lawton  and  Cheever 
proceeded,  at  April  Term,  1852,  of  Baker  Superior  Court,  to 
foreclose  the  mortgage  in  the  name  of  James  Thomas ;  thmt 
at  this  term  of  the  Court  a  rule  nisi  was  granted,  and  being 
served  by  publication,  was,  at  the  October  Term,  1852,  made 
absolute ;  that  execution  issued  upon  the  judgment  of  fore- 
closure, and  was  levied  upon  the  mortgaged  lands  lying  in 
Baker  County,  including  No.  124,  in  the  7th  district  of  Baker, 
the  lot  claimed  by  complainants. 

That  Joseph  E.  Knowles,  one  of  complainants,  interposed 
his  claim  to  the  lot,  which  claim  is  still  pending  on  the  appeal; 
that  Boatright,  previous  to  the  sale  in  March,  1858,  intei^pos- 
ed  his  claim  to  the  lands,  cpnveyed  by  Casey  to  him^  which 
ig  pending  on  the  appeal ;  that  his  conveyance  is  of  the  same 
date  as  Casey's  conveyance  to  Boon ;  that  Washington  D. 
Bailey  interposed  his  claim  to  lot  of  land  number  324,  in  the 
7th  District  of  Baker,  under  a  title  adverse  to  Thomas  and 
Casey ;  that  Thomas'  title  is  the  true  title  and  the  lot  worth 
91-500 ;  that  Bush  interposed  his  claim  to  the  lands  conveyed 
by  Casey  to  Moat,  and  which  had  been  conveyed  by  M^oat  to 
Bush,  which  claim  is  also  pending  on  the  appeal,  the  lands 
worth  $2,500;  that  Clifton  interposed  a  claim  to  lot  of  land 
number  366,  in  the  8th  district  of  Baker  County,  worth 
92.000,  and  held  under  an  incomplete  contract  entered  into 
with  Casey  subsequent  to  the  sale  to  Boon,  the  contract  not 
having  been  reduced  to  writing;  that  Clifton  had  partly  exe- 
cuted the  contract,  by  taking  possession  of  the  land  and  paying 
the  whole  or  a  part  of  the  purchase  money  he  had  agreed  to 
pay ;  that,  prcvioir^  to  the  sale  in  March,  1853,  defendant, 
Cheever,  was  '4et  into  the  trade"  upon  terms  unknown  to  com- 
plainant, but  he,  thereby,  became  jointly  interested  with 
Lawton  in  all  the  mortgaged  lands,  except  281,  in  2d  Ba- 
ker, giving  Lawton,  to  that  extent,  the  advantage,  by  his 
voluntary  relinquishment  of  his  claim  upon  that  lot  of  land, 
and  to  the  extent  of  the  value  of  that  lot,  committed  a  fraud 
upon  complainants ;  that  at  the  sale  in  March,  1853,  Lawton 
end  Cheever  jointly  purchased  lot  No.  45  in  the  9tb,  and  32& 
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in  the  8th  district  of  Baker  County  ;  that  Lawton  became 
the  purchaser  of  281  in  2nd  district  of  Baker  County ;  that 
the  two  lots  bought  by  Lawton  and  Cheever  were  bid  off  at  the- 
nominal  sum  of  (542 ;  that  competition  was  discouraged,  from 
Ae  fact  that  Lawton  and  Cheever,-  as  the  owners  of  the  mort- 
gage^, fa.  had  a  decided  advantage  over  other  bidders ;  and 
that  if  such  bidders  desired  to  piirchase  the  lands  in  future, 
they  supposed  that  the  fact  of  their  running  them  upon  Law- 
ton  and  Cheever,  would  lessen  their  chances  to  procure  them 
on  as.  favorable  terms. 

That  in  consequence  of  a  contract  between  Lawton  and  Col- 
lier, and  to  enable  Lawton  to  execute  his  contract,  it  became- 
indispensable  that  Lawton  should  purchase  lot  of  land  No. 
281,  in  the  2d  district  of  Baker,  and  that  when  it  was  ex- 
posed to  sale,  William  Clifton  commenced  bidding  for  it  so 
as  to  make  it  bring  its  value  and  satisfy  the  mortgage,  that 
he  might  relieve  from  the  incumbrance  the  property  he  held 
subject  to  it — and  that  Lawton  entered  into  a  fraudulent 
contract  with  him,  to  prevent  him  from  running  the  land, 
agreeing  to  procure  and  protect  Clifton's  title  against  the  mort- 
gage to  the  lot  of  land  he  held,  or  give  him  such  compensation 
therefor,  as  would  bo  satisfactory  to  him ;  that  in  pursuance 
of  this  understanding,  Clifton  ceased  to  bid,  and  the  lot  of 
land  was  knocked  off  to  Lawton,  at  the  sum  of  $800 ;  that 
Cheever  was  present,  knew  the  value  of  the  land  and  absented  * 
to  the  sacrifice,  and  that  this  was  a  fraud  upon  the  rights  of 
complainant ;  for  that  but  for  the  arrangement,  Clifton  would 
huve  bid  $2000  for  the  land,  and  Lawton  would  not  have  per- 
mitted it  to  have  ^one  into  the  hands  of  any  other  person,  at 
that  price-;  and  that  but  for  the  arrangement  with  Clifton, 
he  would  have  competed  for  the  purchase  of  lot  325,  in  the 
8th  district,  and  would  have  made  it  bring  JIOOO ;  that  the 
mortgage  fi.  fa.  was  credited  with  the  amount  the  land  brought 
at  the  sale,  when  it  should  have  been  credited  with  the  full 
value  of  the  land ;  that  after  the  sale,  and  in  pursuance  of 
the  contract  with  Clifton,  Lawton  and  Cheever,  on  the  1st 
day  of  November,  1858,  conveyed  to  him  lot  No.  325,  in  the 
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8tli  district  of  Baker  Countj,  worth  $2000  or  other  large 
Bum ;  gaye  him,  also,  (250  for  his  interest  in  the  lot  claimed 
by  him;  and  that  Clifton  also  relinquished  his  right,  to  Law- 
ton  and  Cheever,  to  lot  of  land  No.  366,  in  the  8th  diBtrict 
of  Baker  County,  and  conyeyed  to  them'  No.  39S,  in  the  2d 
district  of  Dougherty  County,  a  third  iand  poor  lot  of  land  of 
the  yalue  of  $250  or  other  small  sum ;  that  while  these  nego- 
tiations were  going  on,  Clifton's  claim  to  lot  366  was  pend- 
ing ;  and  after  they  were  consummated,  it  was  withdrawn, 
and  that  the  levy  proceeded  and  the  land  was  sold  by  the 
Sheriff,  in  July,  1854,  and  bid  off,  by  Lawton  and  CbecYer, 
at  $700,  it  being  greatly  under  its  value,  and  that  it  sold  for 
that  sum  in  consequence  of  the  previous  arrangement  with 
Clifton. 

That  Lawton  and  Cheever  caused  the  mortgage  .to  before- 
closed  upon  the  lands  in  Early  and  Lowndes,  and  the  lands 
to  be  sold  under  the  foreclosure  ;  that  complainants  do  not 
know  the  prices  or  the  purchasers  of  the  lands,  but  were  in- 
formed that  they  were  bid  off  by  Lawton  and  Cheever  for 
much  less  than  their  real  value ;  that  by  mistake,  the  claim 
was  interposed  in  the  name  of  Joseph  E.  Knowles,  when  it 
should  have  been  made  in  the  joint  names  of  George  and  Jo- 
seph E.  Enowles ;  that  Thomas  had  parted  with  all  his  inter- 
est in  the  mortgage,  before  any  proceeding  was  had  to  fore- 
close it,  and  that  the  proceedings  were  instituted  by  Lawt<m 
and  Cheever,  for  the  fraudulent  purpose  of  preventing  com- 
plainants, Boatright  and  Bush,  from  going  in  Equity  and 
compelling  them  to  resort,  first,  to  the  lands  remaining  in  the 
hands  of  Casey,  6r  in  their  hands,  as  the  last  purchasers  firom 
him,  for  the  satisfaction  of  the  mortgage ;  and  in  the  event  of 
the  insufficiency  of  the  lands  to  satisfy  the  mortgage,  then  to 
go  upon  the  lands  purchased  by  Boatright  and  M(5at,  in  the 
inverse  order  of  their  purchase,  and  only  for  any  balance  that 
might  thereafter  remain  upon  the  lot  of  land  upon  complain- 
ants. 

The  bill  prays  a  discovery,  that  the  foreclosure  of  the  mort- 
gage may  be  set  aside  and  the  sales  thereon  may  be  declar^ 
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Toid;  that  La;wton  and  Ghecver  may  account,  and  that  'tfa^ 

fwl  value  of  the  lands  may  be  applied  to  the  satisfaction  •( 

the  mortgage ;  and  that  if  the  lands  really  owned  by  Casey,  it 

iSke  sale  to  Lawton,  should  be  insufScient  to  satisfy  the  mort: 

gage,  then,  that  those  sold  by  Casey  may  be  sold  for  that 

Sirpose,  in  the  inverse  order  of  their  dates,  beginning  witli 
e  last  first.  '  And  an  injunction  against  the  sales  und^r 
tiie  mortgage /. /a.  was  also  prayed- and  granted. 

To  this  bill,  Lawton  and  Cbtever  filed  their  joint  answer, 
in  which  they  admit  the  sale  from  Thomas  to  Casey  and  the 
lAortgage  and  debt  from  the  latter  to  the  former  ;  admit,  aUb, 
tlie  transactions  between  Casey  and 'Boon,  between  Cootf  aiA 
complainants,  between  Casey  and  Moat,  and  Moat  and  Buslbi 
deny  that  Lawton  and  Cheevcr  made  any  purchase  from  Oft- 
8ey;  *  or  that*  the  purchase  madiD  by  Lawton  from  Casey,  itas 
fcfr  the  joint  benefit  of  Lawton  and  Choever ;  but,  on  the  con; 
tfary,  was  for  the  sole  benefit  of  Lawton,  to  protect  the  title 
te'lot  of  land  number  281,  in  the  2d  district  of  Baker,  which 
lie  had  previously  purchased  from  Alexander  B.  Lawton,  who 
%aL&  a  bond  for  titles  from  one  McGuire,  who  purchased  On4 
lialf  of  said  lot  from  Case^  on  the  15th  November,  1849,  and 
took  his  deed  to  the  samer;  that  when  defendant,  Lawton^ 
■called  upon  A.  B.  Lawton  for -his  title  to  the  lot  of  land,  be 
produced  the  bond  of  McGuire,  and  turned  it  over  to  him ; 
japon  applying  to  McGuire,  to  make  titles  and  take  up  the 
land,  McGuire  informed  hi^  that  the  land  was  subject  to  .the 
mortgage,  and  th&t  he  had  a  deed  only  to  one  half  of  the  lolf ; 
hlb  ali90  informed  him  that  Thomas  had  promised  him  to  re- 
lease the  land  from  the  mortgage,  upon  the  payment  of  $1,000. 
"Li  the  contract  between  defendant,  Lawton,  and  A:  B.  Law- 
'ton,  that  Jot  having  been  rated  at  §1.150,  it  was  understood 
between  them  and  McGuire,  that  the  bond  .should  be  deli- 
•vered  to  McGuire,  upon  his  turning  over  bis  deed  from  Ca- 
S^y  to  defendant,  Lawton,  which  he  did ;  that  defendant, 
Lawtouf  should  retain  §1.000  of  the  purchase  price  of  the 
land,  and  pay  to  A.  B.  Lawton  (150,  which  was  done;  and 
Toii.xxAi-ei 
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^at  defendant,  Lawton,  should,  with  the  (1.000,  release  the* 
land  from  the  mortgage.  Defendant,  -Lawton,  •  deques  that| 
at  the  time  he  procured  the  deed  from  Casej,  he  had  any 
knowledge  of  the  sale  and  conveyance  to .  compIamantB ;  on 
the  contrary,  Casey  told  him  he  had .  only  sold,  of  all  the 
lands  conveyed  by  Thomas  to  him,  one  half  of  lot  No.  281, 
in  the  2d  district  of  Baker  County,  to  McGruire.  .  They  say 
that  Thomas  refused  to  release  the  mortgage^  lien^  upon  lot 
281  for  $1.000 ;  and  that,  after  this  refusal  and  the  convey- 
ance by  Casey  to  Lawton,  defendants,  Lawton  and  Cheever 
entered  into  a  negotiation  with  Thomas  for  the  purchase  of 
the  mortgage  and  debt  it  was  given  to  secure ;  and  shordy 
after,  15th  November,  1852,  the  Attorney  iafact  of  Thomas, 
closed  the  negotiation  and  assigned  the  mortgage  and  debt  to 
defendants,  Oheever  and  Lawton,  they  paying  therefor  »the 
sum  of  (3.335  principal,  with  lawful  interest  thereon,  and 
J179  fees  due  the  Attorney,  for  ^rvices  rendered  in  foreclos- 
ing-the  same.  They  admit  they  had  notice  of  the  -convey- 
ance of  several  lots  embraced  in  the  mortgage,  before  it.  was 
assigned  to  them ;  state  that  the  equity  of  redemption  was  as^ 
signed  to  Lawton  only,  and  that  the  mortgage  was  assigned 
to  him  and  Cheever,  jointly ;  deny  that  it  ever  was  their  in- 
tention to  merge  the  mortgage  in  the  fee,  or  that  the  equity  of 
redemption  and  mortgage  united  in  the  same  person. 

They  also  deny  that  the  lot  purchased  by  Law^ton,  at  the 
time  of  purchase,  was  worth  J2500,  but  was  only  worth, 
then,  what  Lawton  agreed  to  give  for  it,  $1150  dollars,  hav- 
ing then  no  improvements  on  it,  except  a  well  previously  dug, 
and  admits  the  sale  of  the  lot  by  Lawton,  as  charged  and 
for  the  price  charged,  its  value  having  been  enhanced  from 
the  improvements  he  put  on  it  and  from  its  eonnection  with 
other  lands  included  in  the  same  sale  ;  deny  having  instructed 
proceedings  for  the  foreclosure  of  the  mortgage,  not  haying 
then  procured  the  assignment,  but  became  the  owners  of  the 
mpiigagc  at  the  period  above  statetl ;  admit  that  Casey  had 
no  interest  in  the  land  when  the  proceeding  was  instituted; 
deny  the  fraud  with  Clifton  as  charged,  atfd  state  the^  charge 
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to  be  utterly  fahe  ;  that  Clifton  bid  for  the  lands,  and  Was 
neither  induced  or  persuaded  by  defendants  not  to  bid ;  thlit 
ihey  know  nothing  of  the  motives  persons  had  not  to  bid  for 
the  lands,  as  the  by-standers  ati;he  sale  never  infolmcd  them 
'0f  their  reasons;,  state  that  they  were  surprised  at  the  small 
price  which  No.-  281' brought  at  the  sale,  but  attribute  it  to  the 
bctj  that  the  neighbors  and  others  knew  4;he  trouble  and  ex- 
.  pense  Lawton  had  been  at  in  procuring  a  title  to  it,  and  the 
gympathy  they  felt  for  him  on  that  account ;  complainants, 
Knowles,  Boatright,  Bush  and  Bailey,  their  Attorneys,  &11 
•  fttttfnded  the  sale  and  had  an  opportunity  to  bid;   deny  all 
the  allegations  as  to  contract  and  combinations  with  Clifton, 
to  prevent  him  from  bidding;  after  the  pui'chase  of  the  mort- 
gage by  Lawton  &  Gheever,  jointly,  it  was  agreed  between 
them  that  Lawton  should  take  No.  281  at  $1000^  and  account 
^- the  firm  for  that  amount,  notwithstanding  the  price  it  might 
bHng  at  the  sale ;  deny  that  the  exchange  of  lands  between 
^efexidants  and   Clifton  was  in  pursuance  of  the  fraudulent 
oontract  previously  charged,  or  that  it  was  unfair  or  unequal, 
but  that  the  lands  they  procured  from  him  were  worth  w&at  they 
gave  him  for  them;  had  Clifton's  claim  to  366  dismissed  as 
soon  as  they  could  do  so  after  the  exchange  "with  Clifton,  and 
admit  the  purchase  of  it  at  Sheriff's  sale  at  the  price  charged; 
d^ny  any  arrangement  at  this  or  any  other  sale,  to  prevent 
competition ;  the  lands  in  Early  County  btought  $451, jVo» 
and  were  not  purchased  by  them  ;  that  the  lot  in  Lowndes 
was  purchased  by  them  at  (200 ;  they  state  that  the  consi- 
deration of  the  deed,  from  Casey  to  defendant,  Lawton,  was 
his  release  from   the  covenant  of  warr&nty  to  McGuire  for 
one-half  of  lot  281 ;  and  deny  that  it  was  understood  between 
Casey  and  Lawton  that  Lawton  should  take  his  place  and 
pay  the  mortgage ;  and  deny  the  motive  imputed  to  them  for 
foreclosing  the  mortgage,  or  that  they  ever  used  it  to  prevent 
competition,  and  only  become  bidders  for  and  purchasers  of  the 
land  to  save  themselves,  after  having  offered  complainants 
and  others  an  opportunity  to  unite  with  them,  and  contribute, 
rateably,  to  the  value  of  the  land  they  held,  to  the  discharge 
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of  the  inciiinbrance,  which  they  refused  ;  they  admit  that  the 
lot  claimed  by  Bailey  has  been  recovered  from,  and  is  subject 
to  the  mortgage,  and  express  their  willingness  to  sell  the  same 
before  going  on  the  other  lands. 

Upoa  the  coming  in  of  this  answer,  defendants  moved  to 
dissolve  the  injunction,  upon  the  ground  that  it  denied  the 
equity  of  complainant's  bill ;  and  the  Court  passed  an  order 
dissolving  the  injunction,  which  is  assigned  as  error  here. 

B.  F.  Lyon  and  Slaughter,  for  plaintifis  in  error. 

H.  M.  BuFORD ;  Miller  and  Hall,  for  defendants  in  error. 

By  the  Court. — ^Benninq,  J.  delivering  the  opinion. 

The  first  question  in  this  case  is,  whether  the  equity  of  re* 
•demption,  in  any  of  the  lots  of  land,  became  merged  in  the 
legal  estate  ? 

It  is  alleged  in  the  bill,  that  with  respect  to  a  number  of 
the  lots,  these  two  estates  met  in  Lawton  and  Cheever;  and 
this  allegation,  it  is  insisted  by  the  Counsel  for  the  plaintiff 
has  not  been  fully  denied  by  the  answer.  And  they  argue^ 
that  when  the  equity  of  redemption  and  the  legal  estate  meet 
in  the  same  person  or  persons,  the  law  makes  the  former  es- 
tate merge  in  the  latter. 

*  Whether  this  allegation  has  been  denied  by  the  answer  or 
not,  we  do  n.ot  find  it  necessary  to  inquire.  Let  us  admit 
that  it  has  not  been. 

Considering,  then,  the  fact  to  be,  that  the  two  estates  did, 
in  some  of  the  lots,  meet  in  Lawton  and  Cheever,  the  question 
is,  did  the  equity  of  redemption  become,  in  such  lots,  merged 
in  the  legal  estate  ? 

Whether  a  merger  shall  take  place  or  not,'  depends,  as  a 
general  rule,  upon  this :  whether  the  person  in  whom  the  two 
estates  meet  intends  that  it  shall  take  place.  In  Forbes  vn, 
Moffait^  the  Master  of  the  Rolls  says:  "  It  is  very  clear,  that 
a  person  becoming  entitled  to  an  estate,  subject  to  a  charge 
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for  his  own  benefit,  may,  if  he  chooses,  at  once  take  the  es- 
tate and  keep  up  the  charge.  Upon  this  Bnbject  a  Court  of 
Eqi^ty  is  not  guided  by  the  rules  of  Law.  It  will  sometimes 
bold  a  charge  extinguished,  where  it  would  subsist  at  Law; 
and  sometimes  preserve  it,  where,  at  Law,  it  would  be  merged^ 
The  (](ue8tion  is,  upon .  the  intention,  actual  or  presumed, 
of  the  person  in  whom  the  interests  are  united.  In  most  in- 
stanjces,  it  is,  in  reference  to  the  party  himself,  of  no  sort  of 
vme  to  have  a  charge  on  his  own  estate ;  and  where  that  is 
the  case,  it  will  be  held  to  sink,  unlesa  something  dhall  have 
VmoL  done  by  him  to  keep  it  on  foot." 

'^  The  first  question,  therefore,  is,  whether  John  Moffatt 
luM  done  any  thing  to  determine  that  election — ^which  he  un- 
doubtedly had — ^if  not,  the  question  will  b^  upon  the  pre- 
funption  of  Law,  under  the  circumstances  of  the  case."  (18 
Feg.  390.) 

This  statement  of  the  Master  of  the  Bolls  is  supported  by 
leveral  cases  which  he  cites,  and  also  by  some  cases  which 
have  been  decided  since  the  decision  in  the  case  in  which  the 
statement  was  made,  as  these:  {Wigsell  vs.  Wiffielly  2  Sim. 
^8.  .  Ld.  darendon  vs.  Barham^l  T.  ^  Coll.  C.  0.  688,  (aa 
$taUd  in  ChiUyB^Eq.  Dig.  788,  14.)  Eeddington  vs.  Bed- 
dmgton,  1  Ball  ^  B.  131,  {as  stated  in  same.)  Pitt  vs.  Pittj 
1  Turn.  ^  R.  184.)    ' 

And  with  this  statement  accords  a  decision  of  this  Court — 
the  decision  in  Jackson  vs  Tifty  (15  Qa.  B.  557.)  In  that 
ease,  Jackson,  the  mortgagee,  became  the  ^purchaser  of  the 
equity  of  redemption  in  the  two  halves  of  the  mortgaged 
lot  of  land.  The  facts  were  such  as  to  require  the  presump- 
tion, that  he  intended  the  equity  of  redemption,  in  one  of  the 
halves,  to  merge ;  but  the  equity  of  redemption,  in  the  other, 
not  to  merge.  The  decision  was,  that  as  to  the  first  mention- 
ed half,  tlicre  was  a  merger ;  as  to  the  other  half,  none. 

[1.]  Wc  think  it  therefore  safe  to  say,  that  as  a  general 
rule,  merger  does  not  take  place,  if  the  person  in  whom  the 
two  estates  ^leet  intends  that  it  shall  not  take  place.. 

That  being  so,  the  question  becomes  this :  did  Lawton  and 
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Cheevcr  intend,  in  this  case,  that  their  e<]{tiity  of  redemption 
should  merge  in  their  legal  estate? 

[2.]  [8.]  And  the  answer  to  that  qnestioji  most  be,  no ;  ftnr 
thej  took  from  the  mortgagee,  Thomas,  not  a  eonyeyanoe  to 
the  land,  but  an  assignment  of  the  mortgage ;  they  stepped 
into  the  place  of  Thomas  in  the  foreclosure  suit ;  they  y)rose- 
ented  that  suit  to  judgment  and  execntion;  they  tried  to  sell 
nnder  the  mortgage  jL  fa.  ail  of  the  mortgaged  lands ;  and 
they  did  sell  a  part  of  those  lands — ^the  very  part  in  jrespeet 
to  which  the  bill  insists,  that  there  was  a  merger,  viz :  that 
part  in  which  they,  themselves,' had  the  equity  of  redemption. 
Now  the  whole  of  this  coarse  of  conduct,  on  their  part,  was 
inconsistent  with  an  intention  that  there  should  be  a  merger. 
It  follows,  t&at  there  was  no  such  intention. 

And  if  there  was  no  such  intention,  there  was  no  merger; 
for  as  we  have  seen,  there  is  no  merger  where  the  intention 
18,- that  there  shall  be  none. 

Was  the  judgment  of  foreclosure  binding  on  the  plaintiffs,  as 
tiiey  were  not  parties  to  it? 

The  only  party  defendant  to  the  judgment,  was  Casey  the 
mortgagor.  But  the  plaintiffs  were  the  purchasers  from  Ca- 
sey, of  parts  of  the  property  contained  in  the  mortgage ;  and 
they  assert  no  right,  except  such  as  they  derived  from  him  by 
that  purchase.  And  they  could,  by  that  purchase,  derive 
from  him  no  right  as  against  the  mortgage,  which  he,  Casey, 
did  not  himaelf  possess.  And  he  did  not,  himself,  possess 
the  right  to  put  the  mortgaged  property  in  a  situation  which 
would  render  it  necessary  for  the  mortgagee,  in  framing  hifl 
suit  of  foreclosure,  under  the  Judiciary  Act  of  1799,  to  make, 
as  a  party  defendant  to  the  suit,  any  other  person  than  the 
mortgagor  himself.  That  Act  says :  "  The  method  of  fore- 
closing mortgages  on  real  estate,  in  this  State,  shall  be  as 
follows :  Any  person  applying  and  entitled  to  foreclose  such 
mortgage,'*  '*  shall  petition  the  Superior  Court,"/' stating  the 
case  and  the  amount  of  his,  her  or  their  demand,  and  descri- 
bing such  mortgaged  property ;  and  the  Court  shall  grant  a 
rule,  that  the  principle,  interest  and  cost  shall  be  paid  into 
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Court,"  "which  rule  shall  be  pablished"  "or  served  on  the 
mortgagor,  or  his  special  agent,"  kc.  It  is  only  the  "mort- 
gagcr'Kir  his  special  agent,"  that  tl^e  rule  is  to  ^e  served  on* 
!Pie  mortgagor,  therefore,  has  no  right  so  to  treat  the  mort- 
gaged property  as  to  make  it  necessary  for  the  mortgagee,  in 
order  to  get  a  foreclosore,  to  serve  his  role  upon  toy  person 
except  him,  the  mortgagor.  But  this  right  the  mortgagor 
would  have,  if  'he  could,  by  selling  the  mortgaged  property, 
give  to  the  vendee  the  right  to  be  a  party  to  a  rule  for  fore- 
etosure.  The  Vight  to  be  a  party  to  thiat  rule,  the  mortgagor,, 
dierefore,  cannot  give  to  his  vendee. 
:  [4.]  It  follows,  that  the  vendee  is  bound  by  the  judgment 
of  foreclosure,  although  not  a  party  to  it.  He  is,  however^ 
in  privity  ifith  the  vendor,  who  is  a  party  to  it. 

And  this  is  no  more  than  what  is  true  in  analogous  cases. 
4^  general  judgment  binds  the  property  of  the  defendant  to 
it,  in  whose  soever  hands  the  property  may  be  found,  if  it  got 
ipto  those  hands  at  any  time  after  the  lien  of  the  judgment 
had  fastened  itself  upon  it,  notwithstanditig  that  the  person 
into  Whose  hands  it  may  have  so  got  had  never,  in  fact,  heard 
of  the  judgment. 

•When  the  mortgagor  sells  parts  of  the  mortgaged  property 
at  different  times,  to  different  persons,  can  these  persons  com- 
pel the  mortgagee  to  go,  forhis  money,  first,  to  the  property 
remaining  unsold  in  the  hands  of  the  mortgagor ;  and  if  that 
flhonld  prove  insufficient,  then  to  t^e  parts  of  the  sold  pro- 
porty,  in  any  particular  order  of  precediBnce  ? 

The  mortgagee,  by  the  terms  of  his  mortgage,  has  the  legal 
titled  equally,  to  every  part  of  the  mortgaged  property  ;  i.  e. 
he  has?  if  the  mortgagor,  himself,  had  that  title  to  mortgage; 
and  thip  legal  title  the  mortgagee'  cannot  be  deprived  of  by 
any  thing  except  some'j^ct  of  his  own.  Therefore,' he  oannot 
be*  deprived  of  it  by  any  act  of  the  mortgagor's — as,  a  sale  of 
the  property  by  the  mortgagor.  And  hence,  if  there  be  a 
failure  to  pay  the  mortgage  debt,  and  therefore,  a  forfeiture 
of  the  mortgage,  every  part,  equally,  of  the  mortgaged  pro- 
perty, even  though  some  of  it  may  have  bowk  Bold  by  the 


488  SUPREME  COURT  OF  GEORGIA. 

Knowief  9t  mL  ot.  Lftwttm  H  mL 

mortgagor,  becomes,  at  Law,  to  him  and  his  yendee,  of  anch 
part,  dead.  And  being  thus  dead  to  them,  at  Law,  on  what 
terms  is  it  to  be  made  alive  in  Equity  7  Only  on  the  terma 
of  the  payment  of  the  mortgage  debt.  Further  than  this, 
equity,  itself,  will  not  interfere  with  the  legal  rights  of  the 
mortgagee.  {See  2  Black.  Cam.  158.  Code  an  Mortgage^ 
618,517.) 

This  is  the  doctrine  of  the  old  law.  And  i^hat  change,  in. 
the  old  law,  has  been  made  by  the  new — by  our  Statute? 
In  respect  to  the  right  of  redemption,  none.  Before  the- 
mortgagor  can,  by  the  new  law,  redeem  his  land,  he  has  U^ 
pay  the  mortgage  debt ;  and  that  was  the  very  thing  which  he 
had  to  do  by  the  old  law,  before  he  could  redeem  his  land. 
The  change  made  by  the  new  law,  is  merely  as  follows : 

By  the  old  law,  the  effect  of  foreclosure,  was  to  vest  the 
mortgaged  property  abs^olutely  in  the  mortgagee ;  by  the 
new,   the  eflfect  of  foreclosure  is  to  vest  in  the  mortgagee 
the  right  to  sell  that  property  and  to  take  as  much  of  the  pro- 
ceeds of  its  sale  as  shall  be  sufficient  to  pay  him  his  debt  and 
costs.     This  change  docs  not  at  all  enlarge  the  terms  on 
which  the   mortgagor  may   redeem.     Notwithstanding  this 
change,  he  must  still,  before  he  can  redeem,  pay  the  debt 
Previous  payment  of  this,  the  new  law  requires  explicitly  and 
peremptorily.     Its  language  is :  "  and  the  Court  shall  grant 
a  rule,  that  the  principal,  interest  and  cost  shall  be  paid  into 
Court  within  twelve  months  thereafter ;"  (now  by  the  next 
term;)  " and  unless  the  principal,  interest  and  costs  be  so 
paid,  the  Court  shall  give  judgment  for  the  amount  which 
may  be  due  on  such  mortgage,  and  order  the  property  mort- 
gaged to  be  sold  in  such  manner  as  is  prescribed  in  cases  of 
execution,  and  the  money  shall  be  paid  to  the  mortgagee  or 
his  Attorney :  but  where  there  shall  be  any  surplus,  the  same 
shall  be  paid  over  to  the  mortgagor  or  his  agent/'     Unless 
the  principal,  interest  and  costs  be  so  paidj  the  Court  siall 
.  give  judgment  for  the  amount  due  on  the  mortgage,  and  order 
the  mortgaged  property  to  be  sold  in  such  manner  as  is  pre- 
scribed in  cases  of  execxxXioTi. 
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•  The  Statute  then  gives  to  the  mortgagee  the  right  to  seU, 
imder  his  judgment  of  foreclosure,  any  part  of  the  mortgajn^ 
property,  at  his  own  election.  A  Court  cannot  interfere  iriA 
a  right  thus  given  ^  certainly  not  further  than  to  compel  th^ 
Viortgagee  to  take  his  money,  if  it' should  he  tendered  tQ  him, 
an'd  then  to  desist  from  any  proceeding  to  sell  the  property. 

[5.]  This  being  so,  a  Court  of  Equity  could  not,  at  the  in- 
stance of  purchasers  from  the  mortgagor  of  the  mortgaged' 
property,  compel  the  mortgagee  to  resort,  first,  to  the  pr^ 
perty  remaining' in  the  hands  of  the  mortgagor ;  and  ihefiy 
according  to  some  order  of  priority,  to  that  in  tl^e  handjs  of 
those  purchasers. 

And  this,  in  part,  is  what  a  Court  of  Equity  is,  in  thiBjoa^,. 
wked  to  do.  The  equity  of  redemptibu^net  having  become 
merged  in  the  legal  estate,  the  defendants,  Lawton  aiMil 
Cfae^ver,  as  transferees  of  the  moHgage,  stand  in  tbe.  shoes  of 
Thqpiii£,  the  niortgagee.  They,  therefore,  are  to  be  consid- 
ered as  mortgagees.  Considered  as  mortgagees,  they  are  09-* 
titled  to  have  payment  of  their  debt  before  they  can,  be  re> 
qpired  to  abstain  from  selling,  at  their  o'V^n  election,  any '  of 
ike  lands  mortgaged  to  them.  On  the  other  hand,  thopUpi- 
tits  are  the  purchasers  of  parts  of  the  mortgaged  lands  from 
Casey,  the  mortgagor. 

They,  thereforej  stand  in  the  shoes  of  Casey,  and  so  are;C6 
be  considered  as  mortgagors.  Considered  as  mortgngorisf,  the 
OiDfly  right  which  they  have,  as  against  the  mortghgees,  is  thb 
right  to  redeem  their  land  on  payment  of  tlie  mortgage  debt. 
*  Such  a  right  as  that,  ddcs  not  give  them  a  title  to  ask  a 
Court  of  Equity  to  compel  Lawton  and  Cheover,  considered 
as  nror'tgagees,  to  bring  the  parts  of  the  mortgaged  property 
to  sale  in  any  particadar  order. 

Aftet  Lawton  and  Chcever  shall  have  been  paid  the  amount 

due   on   the  mortgage,  then  those  who  pay  that  amount  may 

raise  the  question,  who,  if  any,  are  to  contribute  to  thoir  re*h)l- 

burs6ment;   and  in  what  order  and  proportion  they  are  so  to 

TOb.  xyxu-C2 
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oAtitribatc.     On  this  question,  nothing  is  now  intended  to  be 


I  will,  however,  suggest  for  inquiry  on  this  qnestiony 
irhether,  when  (e.  g.)  a  mortgagor  sells  a  part  of  the  mort- 
gKged  property,  the  remaining  part  is  the  part  which,  as  be- 
tween vendor  and  vendee,  is  to  be  first  applied  to  the  pay- 
ment of  the  mortgage,  does  not  depend  on  the  intention  of 
Ttodor  and  vendee.  Suppose  A,  having  property  worth  $10.- 
000,  with  a  mortgage  on  it  for  $5,000,  sells  half  of  it  to  B 
ifclrf  2.500;  the  intention  of  both  A  and  B,  being  that  the- 
dlihor  $2,500,  which  this  half  is  worth,  shall  be  paid  by  B, 
the  purchaser,  to  the  mortgagee,  in  satisfaction  of  half  of  the 
flfiDrtgage.  In  snch  a  cjise,  if  B  should  ])ay  that  $2,500  to 
the  mortgagee,  ought  B  to  be  allowed  to  call  on  A  to  pay  an 
eqiial  amount  to  him  ?  And  in  such  a  case,  would  not  the 
hiQiy  that  the  half  of  the  land  sold,  was  sold  for  but  half  its 
unincumbered  value ;  i.  e.  was  sold  for  all  its  value,  less  its 
rilare  of  the  incumbrance  on  it,  be  evidence  of  an  intention, 
in  both  vendor  and  vendee,  that  tl\at  half  qf  the  land  was  to 
pay  its  half  of  the  mortgage  ?  I  think,  in  practice,  itis  true, 
in  general,  that  when  a  mortgagor  sells  a  part  of  the  mort- 
gi^ed  property,  he  requires  and  obtains  for  it  a  full  price — 
a  price  equal  to  what  would  be  the  value  of  the  part,  if  it 
ware  free  from  incumbrance.  And  if,  in  such  a-  case,  the 
vtodoe,  on  losing  his  part  by  the  operation  of  the  mortgage, 
IB  entitled  to  contribution  from  the  vendor,  is  it  not  because 
tiiere  was  an  intention,  in  both  vendor  and  vendee,  that  the 
vendee  should  have  contribution,  an  intention  of  which  the 
payment  of  this  full  price  is  the  evidence  ? 

The  bill  states  that  Lawton  entered  into  a  fraudulent  con- 
tract with  Clifton,  the  holder  of  one  of  the  lots  included  in 
the  mortgage,  to  prevent  him  from  ^'  running  the  land  :"  a 
contract  by  wliich  Lawton  agreed  to  protect  Clifton's  title  to 
that  lot,  against  the  mortgage?,  or  to  compensate  him  for  the 
loss  of  the  lot,  in  case  it  should  be  sold  by  the  mortgage  ;  and 
that  Cliftgn,  who  had  commenced  to  bid  for  lot  No.  281,  in 
consequence  of  tlus  ^gceem^nt^  desisted  from  bidding,  and 
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let  the  lot  be  knocked  off  to  La^^ton  at  $300,  when  it  wtB 
worth  92.500 ;  and  when  he  would,  himself,  have  given  9|2.- 
000  for  it  but  fov^tho  agreement ;  and  that,  bj  the-agreemqiit, 
dyfton  was  abo  made  to  abstain  from  bidding  for  another 
lot. 

'  Now,. it  seems  that  the  sale  at  which  this  agreement  (as  it 
18  stated  in  the  bill  to  have  been)  took  place,  was  a  regular, 
piijblic  sale,  after  due  advertisement,  under  the  judgment  of 
fofeclosure ;  a  judgment  to  which  the  complainants,  if  not 
parties,  were  priuies.  It  is  to  be  presumed,  therefore,  that 
they  were  present  at  the  sale,  an4  might,  if  they  had  seen  fit, 
lutve  made  every  piece  of  land  fetch  its  full  value.  And  it 
does  not  appear  but  that^  at  the  time  of  sale,  they  knew  or 
nspected,  what  was  going  on,  as  they  say,  between  Lawtoa 
and  ClifU>n. 

^oppose,  therefore,  the  allegations  in  the  bill  be  taken  to 
fe^trne;  to  what  relief  do  they  entitle  the  complainants? 
The  most  that  a  Com-t  of  Equity,  in  such  a  case,  would  do, 
:ifoiild  be  to  annul  the  purchase  of  the  two  lots  by  LawtOA  or 
X4wton  and  Gheever,  and  order  another  sale  of  them — a  sale 
just  like  that  was,  at  which  the  annulled  purchase  had  been 
aiade.  A  court  of  Equity  eouhi  not  make  Clifton  compete 
lor  the  lots  ;  or,  indeed,-  make  Lawton  and  Clifton  cease  from 
aetikg  ^i  their  old  agreement.  So  that,  at  the  now  sale,  if 
one  were  ordered,  the  complainants  would  not,  in  a  single  re* 
epect,  be  any  better  off  than  they  were  at  the  old. 

The  equity,  then,  that  is  in  this  statement  of  the  bill  ,18 
not  very  strong.  But  if  it  were  stronger,  it  could  not  be  of 
any  avail  to  the  complainants,  for  the  answer  denies  the  truth 
of  the  statement. 

For  aught  that  appears  then,  taking  both  bill  and  answer 
together,  the  lands  which  were  sold  by  the  Sheriff,  under  the 
judgment  0^  foreclosure,  were  ^fairly  sold.  If  so,  the  pricea 
they  sold  for,  are  the  sums  to  be  credited  on  the  mortgage 
debt. 

An4  this  disposes  bf  all  the,  questions  in,  the  case  tha^ 


m,  BUPIffiME 'COURT  07  (SEditGlA. 

•  Miller  tt  oL  w,  Sftonden  a  uL 

oaght  to  be  disposed  of,  considering  what  is  tbe  present  state 
of  the  case. 

•  "The  result  of  all  that  has  been  sidd  is,  that  the  dissoIutioQ 
>of  the  injunction  by  the  Court  below  was  right. 


«No.  66. — James  S:  .Miller  and  others,  plaintiffs  in  error,  et. 
Irvin  J.  Saunders  and  others,  defendants  in  error. 

.[1.]  If  complainants  pnt  into  the  shape  of  a  ^upplemei^al  bill,  that  irhlch 
properly  should  be  in  the  form  of  a  petition  for  an  interlocutory  order,  the 
Chancellor  should  not,  on  that  account,  turn  the  case  outof  CourC,  He 
may,  perhaps,  shape  his  ord^r  so  as  to  grant  what  is  asked,  notwithgUnding 
tilie  form 'of  the  proceeding,  if  he  find  that  justice  requires  it;  or  he  may 
direct  an  amendment,  in  point  of  form.  ' 

{2.]- Though  the  complainants  inacci^ratfly  denominate  the  writwhiehif 
asked  for,  "a  writ  of  quia  timet  f  yet,  if  the  praiyer  be  such  as  is  otherwise 
proper  to  a  bill  of  quia  timet,  and  the  proceeding  be  sufficient;  in  other 
respects,  the  Chancellor  may  act  upon  it. 

{3.]  When  such  a  proceeding  is  based  upon  an  original  bill,  and  when  it  letf 
forth  that  the  allegations  of  that  bill  ^how  the  right  of  the  complainants  to 
recover,  without  setting  forth  these  allegations,  and  without  annexing  said 
bill|  the  proceeding  is  deficient  * 

j][4.]  Such  a  proceeding  is  also  deficient,  if  it  require  bond  and  security  of 
the  defendant  for  his  appearance  with  the  property,  ftc.  and  yet  fails  to  set 
forth  the  value  of  that  property,  or  the  amount  fOr  which  suit  is  brought. 

In  Equity,  in  Dougherty .  Superior  Court.     Decision  by 
^Judge  Perkins,  at  June  Term,  1855. 

■Irvin  J.  Saunders  and  others  filed  a  bill,  supplemental  to  a 
former  bill"  alleging,  that  they  had"  filed  the  former  bill  to 
recover  certain  negroes,  and  that  "  the  charges  and  allega- 
tions in  said  bill,  are  such  as  entitle  them  to  recover;"  and 
that  they  had  charged  that  said  defendants  had  combined,  by 
hyj  and  salenihder  a  c^Ttaiix  jE. /a.  to  ctefibttid'compIaiHants; 
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lii&d  that  they  had  obtained  an  iig  unction  re^training  anj  far- 
ther proceedings  against  said  negroes,  until  final  order  and 
decree  on  the  bill.  This  bill  charged  .that'  Miller's  land  had 
•been  levied  on  and  was  about  tb  be  sold;  that  Miller  had 
sent  three  of  the  negroes  out  of  the.State,  and  speaks  of  ^goi 
mg  himself;  that  they  have  reason  to  fea)r,  and.de  fear,  that 
Miller  -intends  and  will  run  off  said  negroes  out  of  the  State. 
(The^prayer  was  for  a  writ  of  quia  timety  to  arrest 'Miller  and 
the  negrolBs  and  them  keep^  until  he  gave  bopd'  and  security, 
that' the  negroes  will  Jbe  forthcoming,  to  answer  the  decree  in 
Ais  causei 

To  this  bill  James  S.  Miller  demurred,  on  various  groundp-r* 

Ist.  Because  the  allegations  are  too  uncertain  and  indefi- 
nite. 

2d.  Because  complainants  refer  to  another  bill  or  proceed- 
ing, without  attaching  the  same  as  an  exhibit. 
'  8c[.  B<*eau8e  the  bill  dodb  not  set  forth  the  material  allega- 
tions, in -the  bill  to  which  it  is  suppletnental. 

4th.  Because  there  was  no  order  or  leave  of  Court  first 
liadj  before  the  filing  of  this  bill  of  quia  timet, 
"  *  5th.  Because  there  was  an  adequate  Common  Law  remedy. 
.'  Bth'.  Because  the  affidavit  of  complainant  to  said  bill,  1$ 
insufficient. 

This^affidavit  stated,  ^'  that  the  facts  stated,*  so  far  as  they 
aracharged,  of  his  own  knowledge,  are  true ;  and  so  far  as 
charged  on  information,  he  believes  them  to  be  true;  and  that 
lu^  verily  believed  and  feared,  that  James  S.  Miller  intends  to 
abscond  from  the  State,  and  take  off  with  him  all  the  proper 
ty  in  his  possession,  which  he  can  move^  unless  prevented,  by 
process,  •from  doin^  so. " 

The  Court  below  over-ruled  the  dcmurrei;,  and  this  decision 
b  assigned  as  error. 

8TR0ZIBR&  Slaughter,  for  plaintiffs  in  error. 

•  Wariipn  &  Warrex,  for  clefendants  in  (jrror. 
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By  the  Court. — Starnes,  J.  deliyering  the  opimon. 

[1.]  Accurately,  this  is  not  a  case  in  which  a  supplemental 
bill  should  be  filed.  It  would  have  been  better  if  the  prck^eed- 
ing  had  been  by  petition,  praying  aa  interlocutory  order. 
But  this  objection  does  not  touch  the  merits  of  the  case,  and 
is  little  more  than  a  question  of  form.  If  the  complainants 
were  entitled  to  have  their  prayer  granted,  the  Chancellor 
might,  even  in  this  proceeding,  so  shape  his  order  as  to  grant 
what  is  asked.  It  would  have  been  hardly  just,,  therefore, 
for  him  to  have  turned  these  complamants  out  of  Court  on 
thb  ground,  though  he  might  have  directed  an  amendment, 
in  point  of  form. 

[2.]  It  is  true,  too,  that  correctly  speaking,  there  is  no  such 
writ  as  a  writ  of  quia  timet.  But^this,  also,  is  mere  irregu- 
larity as  to  form.  In  point  of  substance,  the  writ  asked  for 
here,  is  a  writ  of  prevention,  to  accomplish  the  ends  of  pre- 
cautionary justice ;  the  prayer  is  for  such  an  interposition  of 
the  Chancellor  as  will  prevent  irreparable  mischief;  and  such 
is  the  office  of  a  bill  of  quia  timet.  Hence,  although  the  form 
be  inaccurate,  in  praying  for  tlie  writ  of  quia  timet ;  yet,  if 
the  proceeding  be  sufficient,  in  other  respects,  the  Court  may 
act  upon  it.     Is  the  proceeding  otherwise  sufficient? 

[3.]  We  are  of  opinion  that  it  is  not ;  because,  in  the  first 
place,  this  proceeding  rests  upon  the  first  bill  as  a  basis, 
whatever  may  be  its  form ;  and  the  facts  contained  in  that 
first  bill  arc  not  set  forth,  nor  is  that  bill  made  an  exhibit; 
nor  does  it  appear  any  where  in  the  record  before  us.  The 
pleader  has  contented  himself  with  a  general  reference  to  that 
bill,  as  having  been  filed,  and  with  a  statement,  that  *'*'  the 
charges  and  allegations  in  said  bill  are  such  as  entitle  them 
to  recover.**  What  these  allegations  are,  does  not  appear; 
and  we  are,  consequently,  not  enabled  to  say  whether  this 
statement  be  correct  or  not.  Nor  docs  it  appear,  whether  or 
not  the  first  bill  was  before  the  Chancellor  when,  t;he  order 
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was  granted.  And  therefore  it  is,  that  according  to  the  re- 
cord,  that  judgment  has  been  improvidently  rendered. 

[4.]  But  there  appeafs  to  us  another  reason  wBy  this  is  so. 
Adinitting  that  it  is  shown  that  these  complainants  are  enti- 
tied  to  recover  thesQ  slaves,  and  ^ire  for  them,  at  the  rate' of 
twelve  hundred  and  twenty  dollars  a  year;  yet,  they  have 
not  stated,  any  where  in  the  record,  what  is  the  value  of  the 
slaves,  nor  for  how  many  years  they  Are  entitled  to  recover 
Idi'e,  nor  how  much,  in  the  aggregate,  they  are  thus  entitled 
ifi  recover.  So  that  no  guide  or  measure  is  afforded  to  the 
Shmff,  by  which  he  may  determine  the  mount  of  the  bond 
and  arrange  the  security. 

On  this  ground  also,  the  judgment  shouM  be  reversed.  . 


^0.  67. — Noah  McNabb,  plaintiff  in  error,  vs.  Logkhart  k 
Thomas,  defendants  in  error. 

£1.}  The  undertaking  by  a  party  to  receive  money  and  delirer  it  to  andthec 
without  reward,  is  a  mandate ;  and  in  contracts  of  this  sort,  the  manda- 

,  tory  is  liable  for  gross  negligence  only ;  and  the  burthen  of  proof  is  thrown 
Upon  the  plaintiff,  at  least,  to  make  out  a  prima  facie  case. 

£3.3  Negligence  is  ordinary,  less  than  ordinary,  or  more  than  ordittarj;  aad 
he  who  omits  even  slight  diligence,  fails  in  the  lowest  degree  of  pttidence, 
and  is  deemed  grossly  negligent,-  viz  :  omitting  that  .care,  which  ere^lhe- 
most  inattentive  and  thoughtless  men  never  fail  to  take  of  their  own  con* 
cems  ;  his  conduct  being,  in  legal  language,  dolo  proximtUj  or  amounting 

•'  almost  to  a  fraud. 

[3.3  He  who  accepts  a  burden  gratuitously,  is  not  to  be  dealt  with  as  one 
who  receives  a  benefit ;  and  whether  he  has  been  grossly  negligent,'  is  a 
(Act  to  be  determined  by  the  Jury,  under  all  circumstances  of  the  case. 

£4.J  Qreat  latitudji;. is  ^allowed  to  Counsel,  both  by  the  Common  Law  and 
the  Courts  of  this  country,  in  ^rcnsic  discussions ;  and  liberty  of  speech 
must  no\  be  too  much  abridged. 

t5ff  Whata  paty  says,  )i8  to  the. Waenhip, of  money,  when  IfeMiTWS 
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-  a^  packet  to  be  carried  from  one  place  to  another,  is  admisMble  aaa  part 
of  the  ret  gettae, 

£6.]  .In  an  action  against  a  voluntary  bailee  for  the  loss  of  money  by  care- 
lessness and  negligence,  the  defendant  mar  give  in  eridence  bis  owa  acts 
and  declarations,  immediately  after  the  I09S,  to  repel  the  chaii^. 

[7.]  Every  action  is  properly  brought  in  this  "State,  regardless  of  its  ibrm  or 
name,  which  sets  forth  plainly,  folly  and  distinctly,  the  plaintifTs  canse  of 
action. 

[&.]  In  an  action  against  a  mandatory,  for  the  loss  of  money  intrusted  to  his 
.  care,  he  cannot  be  sworn  as  a  witness  in  his  own  def(^ce,  that  is^  to  prove 
that  the  loss  was  not  occasioned  by  his  own  nei^ect,  carelessness  or  mis- 
^nanagement. 

[9.]  Where,  from  the  nature  of  the  case,  other  evidence  was  not  to  be  obtain- 
ed,.atid  there  would  be  a  failure  of  justice  without  the  oath  of  the  party, 
ought  he  not  to  be  allowed  to  testify  ?     Qttere, 

[lb.]  Where  a  depositary  is  sued  for  the  loss  of  money,  and  it  is  proven  by 
the  plaintiff,  that  immediately  after,  be  was  buying  and  selling,  and  hand- 
ling funds,  in  order  to  create  a  presumption  that  the  defendant  had.  em- 
bezzled the  fund,  it  is  competent  to  show,  by  way  of  rebuttal,  his  pecunia- 
ry circumstances  before  the  alleged  loss. 

[U.-]  In  a  suit  for  the  loss  of  money;  committed  to  the  custody  of  t,he  de- 
fendant, involving  the  general  character  of  the  party,  as  it  does,  and  going 
directly  to  affect  it,^  it  is  competent  for- the  defendant  to  give  in  evidence 
his  general  character  for  honesty  and  trustworthiness. 

Assumpsit,  &c.  in  Dougherty  Superior  Court.  Tried  be- 
fore Judge  Perkins,  May  Term,  1855. 

This  was  an  action  brought  by  Lockhart  k  Thomas  against 
Ifoah  McNabb,  for  a  sum  of  money  entrusted  to  his  care,  and 
which  he  never  delivered,  but  alleged  had  been  loet.  The 
following  evidence  wad  submitted  and  exceptions  taken. 
Error  has  been  assigned  on  all  of  these  excepti6ns: 

The  depositions  of  Nelson  P.  Foster  :  In  the  latter  part 
*  of  December,  in  the  year  1850,  or  in  the  early  part  of  the 
following  January,  1851,  I  received  from  "Mr.  John  Jackson, 
then  a  merchant  in  Albany,  in  said  county  of  Baker,  Thirty- 
four  hundred  and  eighty  dollars,  in  bank  bills,  thre6  thou- 
sand of  it  done  up  in  •  five  hundred  dollar  parcels  and  the 
remaiader  loose ;  this  was  done  in  said  Albluiy ;  said  John 
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A^fk90^  told  mo^  at  the  time;  the  money  belonged  to  Lockhart 
i)^  Thomas,  the  plaintiffs  in  tliis  cj^,  and  requested  me  to 
4itUTer.it  to  them  in  Apalachicola,  Florida^  which  I  promised 
|0  do,  as  I  was  going  there  on  a  Steamboat  of  which  I  wa^ 
(I^P^n ;  but  the  water  in  the  river  (Flint)  fell  so  much  that 
J  i^aB  detained,  on  thp  way  X^ifi  or  three  weeks  ;  and  seeiqg 
th^t  J  would  .Qot.  reach  Apal^chicola  in,  some  time,  I  deliverea 
fIL  the  money  ta  James  O.  Jolimson,  then  a  merchant  in  New- 
ti^y.  in  said  Jiaker  County,  in  obcdig^nce  to  the  annexed  ordof, 
V^gBfid  by  Lockhart  &  Thomas,  and  took  said  Johnson's  xp- 
flpift,  iffhieh  is,  also  hereto  annexed.  This  receipt  shows  tjie 
(Uie  of  the  transaction,  and  I  would  state  that  to  be  about 
^p  time,  from  my  rccollectign  alone.  • 

I. Know  that  the  said  moi^ey  belonged  to  said  Lockliaxi]^ 
Ij^bowas,  only  by  being  told  so  by  said  Jaekscm,  from  whom  I 
received  it.  I  know  the  amount  of  it,  because  I  would  notgiv^ 
mjf  receipt  for  it  until  I  had  counted  U ;  and  said  Jackson 
broke  the  package  to  enable  me  to  count  it,  which  I  did  in  hiji 
presence.  The  seals  of  the  package  were,  however,  as  well 
as  I  recollect,  broken  before  I  saw  it,  and  was  tied  up  wijrh 
a^Airing. 

,  If  the  plaintiff's  Attorneys,  Qf  either  of  them,,  ever  jsiejfr 
feioned  this  case,  or  anything  in  rqlation  to  it,  to  me  or  ip  mj 
bearing,  I  de  not  remember  it.  Before  my  arrival  at  Apa- 
lachicola,  a  few  days  after  I  delivered  the  money  to  said 
Johy^on,  as  st^tjed  in  my  answer  to  the  direct  interrogatories, 
I;ihforme(]  Mr.  Thpmas  of  ^  rumor  which  I  heard  o^a  my  way 
i^fwHj  that ,  the  money  had  never  reached  Bainbridge,  94^ 
^t  the  defendant,  then  a  stage  driver,  said  that  he  had  lo^ 
iV  ,  I  jremember  up  further  conversation  as  ever  having 
OQC^red  between  sai<l  Thomas  and  myself,  on  the  subject,  .^ 
aprj  time.  Sibce,  Dr.  Lockhart  told  me  that  he  wished  me  to 
i^swier,  9Qpie  i^errogatories  which  Jiad  b.een  taken  out  for  me 
t^  ^^wer,  in  relation  to  the  deliv^  and  tlu)  s^n^ount  of  the 
Q^onpj  in  question.  I.  promised  to  do  so^  and  U(j  showed  me 
to  Ah^  place  wher.e  I  am  now,  before  thp,.'Qomipissioner^;.^he 
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llien  left  immediately.  This  is  all  the  cont^rsatftm  I  erw 
laA  with  him  on  the  sabjcot.  There  has  not  been,  and  is  MC 
now,  any  person  present  at  my  examination,  except  the  CSoCi- 
missionerH,  Josephns  E(ihols  and  John  J.  McKindree.  I  dii. 
not  know  who  the  plaintiff's  Attorneys  were  until  this  exaiM- 
imtion  commenced,  and  I  saw  tiieir  names  to  the  interrofi^ 
tories ;  I  never  received  a  letter,  nor  even  a  message  of  any 
kind,  from  any  person  in  reference  to  said  money ;  I  knam 
nothing,  whatever,  abont  the  taking  out  of  the  interpogafto- 
rtes,  nor  know  how  they  came  to  be  taken ;  I.  aappQW, 
however,  that  they  were  taken  out  for  the  pur|)ose  of  makiq; 
me  a  witness  for  the  plaintiff. 

To  tlie  reading  all  of  that  portion  of  said  ahswers,  as  giviiq; 
the  sayings  of  John  Jackson,  defendant,  by  hiis  Counsel^  oiljeci- 
ed;  which  objection  the  Court  over-ruled,  and  defendant  •!- 
•epted. 

To  which  answers  was]  the  following  receipt  and  orcta'y 
iopies  of  which  are  as  follows  r         * 

Steamer  Albany,  February  8,  1851.  ' 
Received  from  Nelson   P.  Foster,  Captain  of  the  SteattMr 
Albany,  Thirty-four  Hundred  and  Fighty  Dollars,  for  Lock* 
hart  k  Thomas,  of  Apalachicola,  Fla. 

JAMES  G.  JOHNSON. 

Apalachicola,  February  3,  1851. 
Captaiti  Foster,  of  the  Stcanler  Albany,  will  please  pay 
Mr.  J.  G.  Johnson  Thirty-four  Hundred  and  Eighty  Dollar^ 
leceived  from  Mr.  John  Jackson,  of  Albany,  Ga.,  to  be  diDE- 
rered  to  us,  and  his  receipt  for  the  same  shall  be  binding 
<m  us.  LOCKHART  &  THOMAS. ' 

Ja.^k.s  G.  Jounson  :  Tlic  i-cccipt  annexed  tb  the  answers 
of  J'ostcr  was  the  one  given  by  him  to  Foster,  and  that  he 
received  the  money  mentioned  in  tlic  receipt,  and  that  lie 
delivered  to  the  defendant  all  the  money  he  i*eccive>l ;  coHnl- 
ed  four  or  five  packages,  and  each  of  them  counted,  eotfttiined 


AMfiBICUS,  JULY  TERM,  1S5^  4m 

MeX»bb  vt.  L^khart  k  Thoiau. 

fve  hundred  dollars ;  "and  for  that  reason  he  supposes  that  all 
jthe  packages  contained  the  same  amount,  exjcept  one  whicli 
counted^  H8.0  ;  there  were  six  or  seven  packages  ;  those  V? 
counted  held  out.  lie  delivered  the  packages  to  be  delivered 
.to  John  M.  Poster,  of  Bainbridge,  and  defendant  undertook 
to  deliver  it,  and  was  informed  of  the  amount  and  consented 
to  take  it ;  and  .said  be  would  not  carry  any  more  money, 
but  upon  some  other  conversation,  finally  agreed  to  take  the 
jRloney  ;  at  first,  he  told  Johnson  he.  did  not  intend  to  carry  any 
jaor-e  mqney;  Johnson  told  him  ho  was  sorry  for  i^,  a^d 
jrfter  some  conversation,  coneented  to  carry  it. 

De£pndaut  proposed  to  ask  Johnson,  in  his  crosi-oxaminA- 
t^,  if  John  Montgomery  .had  not  told  him,  the  same  morn- 
ing t}iat  the,  money  was  delivered,  that  he  had  a  message  4o 
Jli^  from  MoNabb,  and  that  was,  that  h<^  hud  lost  the  mon^; 
lliat  he  wished  him  (Johnson)  to  go  and  look  in  the  sUhles 
and  down  to  the  river  for  the  money  ;  lyhich  question  the 
plaintiff  objected  to,  and  which  objection  the  Court  sustained ; 
to  which  ruling,  the  Counsel  for  the  defendent  excepted. 

The  depositions  of  John  M.  Totteu:  Defendant  had  deliv- 
#red  no  mo^ey  to  me  since  the  7th  day  of  February,  185l ;  I 
4o  not  know  that  the  defendant  promised  to  receive  froili 
Junes  G.  Johnson  of  Newton^  and  deliver  to  me  at.  Baja- 
'ti^dge,  as  the  a,gent  of  plaintiff ; -and  as  before  stated,  he  hm 
•jdiBlivered  no  money  to  me  ^ince  the  7tU  day  of  Februaai^, 
U351.  The  defendant  was  stage  driver  ih  the  employ  of  -F. 
M^  Wright.  There  was  no  promise  made  to  deliver  any  lao- 
,90J  to  me  as  agent  for  plaintiff ;  nor  was  I  to  pay  defendant 
mkj  thing  for  bringing  the  ,money  to  me. 
•  Defendant  has  frequently  brought  packages  of  money 
aafely.tome,  and  conveyed  packages  from  noo  to  Newton, 
•while -employed  in  di-iving  the  stage  between  Bainbridge  ti^d 
•^Newton  ;.  have  never  lost  tmy  thing  through,  ^im  uor  known 
.of  any  others  losing,  except  the  plaintiff..  I  know  notl^ag 
•  Store  that  would  benefit  tho^  defendant. 
'  In  all  cases,  when  I  have  handed  defendant  packages  of 
Ai^imej  to  be  conveyed  to  Kewton,  ha  has  placed  them  oare- 
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fully  in  his  pocket,  generally  in  tho  breaSt  of  his  c^at.  fat 
other  respects,  I  have  thought  him  careless ;  my  tpinion  ef 
him  was  formed  from  all  transactions  I  had  with  him. 

The  plaintiff  closed  his  Case. 

Defendant  then  moved  a  non-suit,  which  motion  tlio  Court 
■over-ruled,' and  defendant  excepted — Ist.  Because  Ae  plaia- 
tiff  had  no  right  to  recover  in  this  form  of  action,  but  if  fap 
liad  atiy  remedy,  it  was  by  action  of  trover.  2d.  Because  it 
was  shown,  by  the  evidence,  thai  the  money  was  lost,  and  the 
plaintiff  had  shown  no  negligence  on  tbe  part  of  defendaal. 
8d.  Because  the  plaintiff  had  not  alleged  in  his  declaration^ 
nor  proveii  by  the  evidence,  gross  negfcct  in  the  defendant ; 
or,  ih  fact,  any  negligence  whatever,  which  is  nccesssiy. 
4th.  Because  the  evidence  showed  that  jt  was  delivered  to  a 
mail  carrier,  which  wa^  contrary  to  public  policy,  and  a  ttwH 
.iipon  the  law. 


EVIDENCE  FOR  DEFENDAN 

Depositions  of  JoHX  Moxtgombry  i  He  was  at  tKe  ferry 
when  the  defendant  came  up  ;  it  was  about  the  last  of  Fdbni- 
lary,  he  thinks,  and  about  nine  o'clock  in  the  morning.  Di^ 
fendant  came  on  horse-back,  in  a  gallop,  and  in  a  hnrtj ; 
and  from  the  appearance  of  his  horse,  he  had  rode  very  fMl 
Defendant  told  witness  he  had  lost  some  money  that  Mr. 
Johnson  had  sent  by  him  to  carry  to  Bainbridge,  and  that 
he  had  come  back  to  hunt  it.  He  told  witness,  if  he  fouilRi 
that  money  he  would  never  be  caught  carrying  money  for  aly 
body  else,  as  long  as  he  lived.  He  requested  witness  to  go 
and  tell  Mr.  Johnson  that  the  mondy  Was  lost,  and  for  him 
(Johnson)  to  go  and  hunt  about  tlie  stables  where  he  (dfcfcud- 
ant)  had  been.  He  then  told  witness  that  he  would  retain 
linfl  search  down  the  road,  and  that  he  was  sorry  that  he  had 
^0  one  to  attend  to  the  stage,  thai;  he  might  look  better  txni 
longer  for  it.  Witness  says  that  there  was  something  unustud 
about  his  manners ;  he  rode  by  witness  without  speaking  to 
hifti — a  thing  which  he  never  did  before — and  kept  looking 
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#dm  one  side  to  the  other  of  the  voad,  and  lippbaied  to  bt 
tery  uneasy  about  something.  Witness  was  sitting  abont  4# 
fi^et  from  the  river,  en  the  other  or  east  8ide\when  defendant 
tode  by  hhn ;  and  when  defendant  eame  to  the  baftk  of  tho 
river,  he  appeared  frustrated  and  looked  up  and  down  tb^ 
iiVer,  and  then  turned  and  looked  to  witness,  wheh  witness 
asked  him  what  was  the  matter ;  he  then  told  witness  whikt 
has  been  stated  above  about  the  money ;  he  rem&iiled  with 
Ae  witness  five  or  ten  minutes.  Witness  has  answered  whiit 
messfi^  was  sent  hy  him,  and  says  that  he  delivered  thci  bies- 
«aee'to  Mr.  Johnson.  Defendant  said  he  must  return  (• 
the  i^tage,'for  he  had  no  one  to  attend  to  it  for  him,  and  Ike 
left  witness  to  go  back  to  the  stage,  as  he  said  ;  witness  bal^ 
Jtated,  already,  the  circumstances,^ as. nearly  as  he  reeolteetv, 
"of  defeWdant  coming  to  the  river. 


Jahss  G.  Johnson  :  Swore,  that  Montgomery,  the 
monuiig;iihat«tbe  money  was  said  to  be  lost,  came  and  told 
^yili  what  McNabb  had  said  to  him  about  the  bss  of  thd  nctt- 
^y^  and  that  he  wished  him  to  go  and  look  in  the  stables  lor 
U;  .and  he  received  th^  message  from  Montgomery  between 
bseiJdast .  and  dinner  hours  of  the  same  morning  that  the 
moYkej  w«s  delivered;  does  not  recollect  the  exaot  time  of  the 

The  depositions  of  John  M.  Pottrr:  On  the  day  the 
<)|>vekaige  ivas/iost,  the  .stage  arrived  in  Bainbridge  about  4 
f«*clock,  P.  M.  as  well  as  I  can.  recollect,  which  was  later  than 
vBoal.  On  its  arrival^  Mr.  McNabb  came  to  me  and  asked  me 
if  I  knew  anything  of  a  package  from  Newton  ;  he  said  one 
had' been  handed  him  to  bring  to  me,  and  it  was  missing  or  lost. 
He  discovered  that  it  was  lost  after  he  had  passe^l  a  road 
leading  to  a  ferry  near  Maples '^  at  which  point  a  passenger 
^t  off,  who  was. sitting  on  the  box  with  him.  As  soon  as  he 
discovered  that  the  package  was  gone,  he  said  he  turned 
about  the  stage  and  went  back  to  the  ferry  at  Newton,  and 
«dled  to  some  one  to  go  to  Johnson's  and  tell  him*  that  he 
hftd  lost  the  package.     I  think  he  said,  to  say  to  Johnson  to 
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go  to  the  8t»bles  and  loojc.  I  understood  it  wa§  a  package, 
fOid  but  one;  and  he  came  to  me  as  soon  as  the  stage aniFcd. 

I  have  aliray/  thought  favorably  of  h^s  character  and  of  h)8 
trostwcHTthiness,  though,  at  times,  I  have  thought  him  a  little 
^^u^css. 

I  have  no  recollection  of  the  defendant  telling  me  the  mo- 
,iiey  was  lost  by  his  carelessness.  I  think  that  something  wtf 
i^dd  about  the  package  being  put  in  his  outside  pocket ;  Qan- 
not  say  that  the  pocket  was  exposed.  He  appeared  unea^ 
and  anxious  about  it ;  cannot  say  that  he  proposed  to  me  to 
go  and  hunt  it.  He  went  on,  I  think,  the  saioe  day^  to 
Quincy,  with  the  stage.  Can't  say  that  I  know  that  heloVes 
ONmey  better  than  other  people.  I  think  he  kept  a  liveiy 
liable  here,  or  was  connected  with  one.  I  tfainky  since  the 
package  was  lost,  he  sdld  a  negro  fellow  to  John  M.  C6i^ 
and  after  the  package  was  lost,  I  think  he  quit  driving  Ae^ 
atage.  £U>on  after  the  package  was  fussing,'  he  was  here  in 
BainbridJi^,  I  think  for  some  time,  and  dressed  wcU^  and  at- 
tended balls.  I  thought  him  prudent,  but  nbt  remarkabte 
close  with  his  money.  -  During  a  part  of  the  time  he  lived  m 
Bainbridge,  he  drove  fine  horses,;  and  he  lost  a  horse  for 
which,  I  think,  he  asked  a  large  price-^a  bay  horse,  I  think— 
|iriee  some  three  hundred  dollars.  Soon  after  the  loss  of  the 
package — a  few  days-r-cannot  recollect  how  many,  be  went 
from  Bainbridge  towards  Tallahassee,  with  a  pair  of .  horses 
and  a  buggy.  I  remember  seeing 'hiiu  at  a  ball  x)n  the  14ih  of 
February,  1851 ;  I  cannot  say  that  it  was  the  first  time  he 
had  done  so.  Can  say,  that  at  the  tiu^e  the  package  was 
-missing,  he  showed  some  uneasiness  and  anxiety  about  it; 
that  shoi*tly  after,  he  left  thostago  line,  and  not  much  wae 
said  by  me  on  the  subject. 

The  depositions  of  William  A.  SI^tt  :  ihr.  Lockhart,  of 
the  firm  of  plaintiffs,  had  a  conversation  with  witness  about 
the  loss  of  the  money,  the  subject-matter  of  the  above  suit, 
}n  Bainbridge,  shortly  after  the  money  was  lost*  Mr.  Lock- 
hart  asked  witness  what  he  knew  of  the  charaQter  of  vie 
James  Woodall,  of  Baldwin  County  ;   witness  then^  told  said 
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Iiookli^rt,  -thmt  said  Woodall  was  a  trifling  looking  man,  anA 
•ooietimee  tboaght  to  be  crazy.  At  the  same  time,  Mr.IiOek- 
luut  asked  witne^  about  defendant ;  witness,  replied  that  be 
Itod  not  been  acquainted  with  defendant  but  a  short  tii|^,  and 
£d  not  knpw  what  sort  of  a  man  defendant  was.  Mr.  Lode- 
Kurt  then  told  witness/  tl\at  as  he  (witness)  lived  in  Baldiikk 
Conntj,  if  he  would  detect  the- matter,  he  would  pay  him. five 
Irandred  dolhirs ;  and  requested  witness,  if  he  saw  Woodall 
pacing  any  money  about  ftfiUedge^ille,  to  notice  it  and  write 
t9  bim,  (Lockhart,)  but  witness  did  not  see  WoodalLin  6  erT 
souths  after  this. 

The  inference  that  witness  drew  from,  the  conrersatieA  of 
Mr.  Lockhart,  as  b^ore  stated,  was,  that  Lockhart  felt  th»l 
tbere  was  a  probability  that'  Woodall  had  got  the  money ;  as 
flftid  Lockhart  said  that  said  Woodall  was  on  the  box  of  .the 
itege  with  the  defendant  on  the  trip  that  the  money  was  lost. 
Both  plaintiff^  Lockhart  and  defendant  asked  witness  to  k%ef 
io  eye  out  and  see  if  said  Woodall  handled  any  moiley,  and 
*imte  to  them  ;  •  did  not  particularly  watch  the  conduct  of  bmI 
Wdodiill ;  but  when  he  did  sec  him,  Woodall  had  a  twenty 
dMlar  bill  and  some  other  money,  and  was  very  drunk.  Wlt- 
JUM  thought  at  the  time,  that  the  money  was  on  the  St.  M»- 
9j*B  Bank — did  not  inform  the  plaintiff  of  the  fact.  &did 
Woodall  is  any  thing  but  a  moral  man — is  a  drunken,  fiiteii* 
per^te  man,  and  is  thought,  by  many,  io  be  deranged  at  timea. 
'  Witness  cannot  say  that  the  money  he  saw  Woodall  hava^ 
was  the  money  that  belonged  to  plaintiff.  Mr.  Lockhart  told 
iritness,  in  the  same  conversation,  that  he  did  i\ot  believe  that 
ike  defendant  had  lest  the  money ;  that  it  was  too  large  an 
Miount  to  be  handled  carelessly. 

■  William  Farxsmortii  :  Says  that  he  was  mail  stage  i^ent 
at  the  thne,  of  that  part  of  the  road  over  which  defend^t 
drove,  and  that  he  recollects  the  coat;  that  it  was  the  one' be 
wtlaliy  wore  when  driving  the  stage,  and  that  ho  knows  of 
Iko  othev  coat  worn  by  defendant ;  had  an  inside  br0B;St  pocktt, 
Imt  the  bottom  of  it  had  been  cut  out  before  the  Ioks  of  tbo 
iMUfi^,  m  eonsequence  of  having  adhered  by  hajvfa;^  apitoe 
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^  iftdii  robber  melted  in  it,  and  irhici)  closed  up  tbe  pockii 
md  canfled  hixa  %o  have  to  cut  it  oui.  TInl  defendant.  Urn 
ioffei«d  to  prove,  by  Farnsworth,  his  cfaamcter  for  t^fU9twonllr 
Bess,  find  that  the  d&fendadt  was  in  good  ciFcnmstanoes,  ]VK 
oaniaril^,  before  the.  Iq^s  of  the  money,  to  which  plaintiff  4- 
lected ;  andtbe  Court  sustained  the  objection  and  culed  eut^he 
etidence;  to  which  the  defendant  exceed,  and  aHege&emr. 
Defendant  then  proposed  t6  prove  by  said  witness^  Eam- 
vorth^  that  the  defendaArt;  left  the  stage  Cne  for  the  purpose^ 
tittending  to  his  own  or  private  business,  and  thai  the  arraDg^ 
ment  was  made  for  him  to  leave  previous  to  the  loss  of  tke 

*  money.  To  which  plaintiff  objected ;  and  which  objection  the 
-Court  sustained,  and  rtQed  out  the  testimony.  To.  which  the 
defendant  exocpt^d. 

Jajhes  G*.  Johnston  :  S^ys  the  coat  the  defendant  had  od 
was  9  worsted  sack  coat,  with  side  pockets  on  the  skirt,  tad 
lASually  worn  by  tbe  defendant ;  does  not  know  the  depith  of 
the  pocket.     Whqn  the  witness  gave  the  money  to,  the  defend- 
»ant,  he  pint  it  in  his  breast  side  pocket,  and  immediately  toA 
it  out  and  ]^ut  it  in  the  right  band  outside  pocket  of  his  eo^ty 
«bd  that  was  the  last  that  he  saw  of  the  money;  cannot  ug 
that  any  of  the  package  slioXred  above  tbe /pocket ;  it  was  a 
large  package;  too  large  to  be  <eairried  in  the  pan$ak>oa8 
.pocket ;  and  upon  the  return  of  stagQ  and  defendant  fram 
Bainbridge  he  saw  the  coat,  which  was  the  same,  one  that  he 
jbtad  on  when  he  received  the  ^  money,  and  the  inside  breast 
'po<;ket  was  cut  out,  in  which  he  first  put^thc  package  when 
.  witness  handed  it  to  hiin. 

Defendant  then  offered  to  introduce  himself  as  a  witneiB, 
to  prove  the  loss  of  thcmoneyj  and  the  circi^nstances  undir 
which  the  loss  took   place.     To   w];iich  plaintiff  object; 

•  vhioh  objection  the  Court  sus^tained,  and  the  defendant  at- 
««pted,  and  alleges  the  same  as  error.  / 

The  testimony  being  closed,.«C.ouusel  for  the  plaintiff  ad- 
'dF<>3sed  tkp  Jury ;  and. in  the  concluding,  speech  of  thq  plaii- 
^'b  Counsel,  he -stated  to  the  Jury.  thAt-it  was ; proved  that 
4ha  defendaiit  had.  but  one^ooat  before  the  Jass  af  the  ttfJfMf ; 
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tfl  BOtiii  'afterwards^  he  was  purchasing'  and  selling  llorseS' 
^^^gg^  ^J^^  Regroes,  and  litery  sfaUe.  Counsel  for 
elendant  objcoted  to  the  statement,  as  not  being  in  proofs 
h^ntiff's  Cotihiel  insisting  that  it  y^ag.  Defendant's  Coun- 
•1  then  asked  the  Court  to  correct  plain  tiff's  Coupsel,  whea 
MTiCourt'Stated,  that  as  Counsel  dilfofed  as  to  the  testimony^ 
wh  one  insisting  as  being  right,  he  would'  leave  it  to  the- 
iJtry^  and  Covmsel  for  plaintiff  continued  his 'argument  and 
i^ition  of  s^id  statement.  To  which  refusal,  said  defend- 
ht  excepted,  and  alleges  the  same  as  error. 

The  Court  then  charged  the  Jury.  To  all  of  which  charge 
ttd  refusal  to'  chargcj  dtefebdant  excepted.  Which  charge 
nd  refiisal  to  charge  appear,  in'  full,,  in  the  rule  nisi  {or  new 
rial. 

The  Jury  then  returned  a  verdict  for  the  plaintiff;  whore- 
son. Counsel  for  defendant  moved  for  a  new  trial  on  the 
toonds — 

^st.*"*  Because  the  Court  erred  in  not  charging  the  Jury, 
^t  a  mandatory  was  only  bound  to  slight  diligence  and  such 
Bje  afi  he  took  of  his  own  goods. 

2d.  Because  the  Court  erred  in  all  the  charges  as  given. 

8d.  Because  the  Court,  in  lieu  of  the  charge  as  given, 
liould  have  charged  the  Jury,  that  a  stage  coachman,  with- 
nt  pay,  is  not  liable,  unless  there  has  been  great  carelessness 
1  tes  conduct. 

4th.  Because  the  Court  refused  to  charge  the  Jury,  that 
ending  the  package  by  a  stage  driver,  without  pay,  and  who 
ras  carrying  the  U.  S.  Mail,  was  illegal  an'd  a  fraud  upon 
be  law. 

6th.  Because  the  Court  permitted  the  plaintiff's  Counsel  to 
lake  statements  to  the  Jury,  while  in  conclusion,  as  having 
een  proved,  which  was  not  warranted  by  the  testimony ;  and 
efused  to  correct  him. 

6th.  Because  the  Court  erred  in  permitting  the  sayings  of 
ohh  Jackson,  as  sworn  jto  by  Fostcff,  to  go  in  evidence. 

7th.  Because  the  Court  erred  iA  refusing  to  permit  defend- 
voL.  xvm-64 
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ftnt  to^shoWy  in  his  crossTexamination  of  JameB  O.  Jolinsoii^ 
that  he  was  infonned  by  ITontgomery  of  tiie  Io68«f  the  mod' 
ej  by  defendant,  and  requested  to  look  for  it. 

8th.  Beeause  the  Court  erred  in  over-raHn^  Ifae  defdld^ 
ant's  motion  for  a  non-suit'.  ^      . 

9th.  Because  the  Court  erred  m  not  permitting  the  defesdr 
ant  to  show,  by  James  G.  Johnson, '  that  it  was  with  grwt 
reluctance  that' the  defendant  took  the  money ,^uid  that  it  wiv 
through  his,  witness',  earnest  persuasion  that  defendant  tddk 
the  money. 

10th.  Because  the  Jury  found  a  verdict  contrary  to  evi- 
dence, and  contrary  to  Law  and  EqAity. 

11th.  Because  the  Jury  found  contrary  to  the  weight  of 
evidence.  • 

12th.  Because  the  Jury  fo^nd  without  e\idence.  - 

13th.  Because  the  verdict  is  ine'quitablej  erroneous  aid 
contrary  to  public  policy. 

14th.  Because  t^ie  Court  erred  in  over-ruling  the  mcftionV 
defendant,  to  be  sworn  as  a  witness  to  prove  tlie  loss  of  tin 
money  and  the  circumstances  connected  with  it. 

Morgan  ;  Strozier,  for  t)laintiff  in  /error. 

R.  F.  Lyon,  for  defendants  in  error. 

By  tJic  Court. — LtSiPKix,  J.  delivering  the  opinion. 

[1.]  [2.]  [3.]  We  deem  it  unnecessary  to  notice,  sepa- 
rately, the  various  assignments  of  error  upon  the  charge  of 
the  Court.  The  Court  instructed  the  Jury,  in  substance,  thaV 
the  undertaking  by  a  person  to  receive  money  and  deliver  it 
to  anotlier,  without  reward,  is  a  mandate  ;  and  jn  contracts 
of  this  kind,  the  mandatory  is  liable  for  gross  negligence 
only ;  and  the  burthen  of*  proof  is  thrown  upon  the  plaintiff, 
at  least,  to  make  out  a  prima  facie  case.  That  negligence 
was  ordinary,  less  tkau  oxOimvx^^j  ot  mote  than  ordinary ;  and 
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Ikstiie  who  omits  oven  slight  diligence,  fails  in  the  lowest  de- 
p^  of  pnideneoy  and  is  deemed  grossly  negligent ;  that  h, 
ooiilting  that  care  which  even  the  most  inattentive  and  thought- 
\jm(fi  men  never  .  fail  to  ,take  of  their  own  concerns.  That 
F  negligence  was  tJofoj^rmintM,  amounting  almost  to  a 


Bsttd.  .  Thfikt  he  who  accepts  a  burden  gratuitously,  is  not  to 
^. dealt  with  ai^  one  who  receives  a  bene^t ;  and  whether  the 
iaIeDdaiit  I^ic^been  grossly  negligent,  was  a  fact  to  be  de- 
btrmined  by  the  Jury,  under  all .  the  oircmmstances  of  the 


^Am  a  whole,  we  think  the  charge  unexceptionable;  and  that 
il^cpvtfrs,  substantially,  all  the  requests  which  were  made  bj 
tJw  defendant. 

[  [4.]  The  next  assigniueirt  of  error  is,  .that  the  Court  pei^ 
nitted  plaintiff's.  Counsel  to  make  statements  to  the  Jury, 
while  in  conplnsion,  which  were  not  warranted  by  the  testi- 
p&uy- ;  and  refused  to  interpose  when  called  upon  to   do  so. 

'  'Upon  looking  into  the  record^  we  are  obliged  to  say,  that 
whfle  there  was  some  evidence-  as  to  the  points  respecting 
which  Counsel  was  addressing  the  Jury,  yet,  the  facts  were 
ralher  over-stated ;  not  sufficiently  so,  however,  to  authorise 
anew  trial  on  that  ground. 

'  There  is,  moreover,- an  inlierent  difficulty  upon  this  subject, 
n&der  the  Act  of  1850,  which  forbids  a  Judge,  either  during 
t)uQ|.  progress  of  the  trial  or  in  his  charge  to  the  Jury,  •  to  •  ex- 
press or  even  to  intimate  his  opinion  as  to  what  has  or  has 
not  been  proved.  Suppose  Counsel  insists  that  such  and 
loch  facts  have  been  proved^  how  can  the  Court  undertake  to 
otRT^t  him  without  violating  this  Statute  ? 
.  Qreat  latitude,  after  all,  is  allowed  to  Counsel,  as  well '  by 
the  Common  Law  as  by  the  Courts  of  thiscouhtry,  in  forensio 
discuss^ns.  And  it  will  not  do  to  abridge  liberty  of  speech 
too  much ;  ''  no  pent  up  Utica"  is  the  motto,  certainly,  in  re- 
publican governments. 

As  the  members  of  Congress  are  wisely  protected  by  the 
Constitution  of  the  United  States,  from  being  called  to  ac- 
count for  any  thing  said  in  debate,,  so  Counsel,  in  their  place, 
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in  the  discharge  of  professional  duties,  may  use  language,  i^~* 

pertinent  to  the  cause,  which  would  be  considered  wholly  in 

defensible  elsewhere.     There  is  a  limit,  howerer,  to  thia  prir 

ilege.     And  respectable  Counsel,  unless  inadvertently, 
never  indulge  in  speaking  to  facts  not  in  evidence ;  or  j 
founding  inferences  and   opinions  with  facts.   ^Should 
practice  be  deliberately  and  habitually  pursued,  while  it  i 
-doubtless,  the  duty  of  the  Court  to  prevent  a^y  .  suoh 
in  a  plain  and  palpable  case ;  still,  si\ch  offenders  should 
held  amenable  to  a  just,  and   often  more  efficacious,  pomsh — 
ment :  And  that  is,  the  discountenance  of  their  professional 
brethren,  whose  frown  of  disapprobation  is  the  surest  of  all  in^ 
flictions  to  a  high-minded  lawyer.     And  such  only   Bhoald 
be  permitted  to  occupy  a  place  at  the  bar. 

[5.]  We  think  the  Court  was  entirely  right  in  suffering  the 
witness,  Nelson  P.  Foster,  to  testify  as  to  what  John  Jackson 
aaid  to  him  about  the  ownership  of  the  money,  at  the  time  the 
packet  was  delivered  to  the  witness  to  be  carried  to  Apa- 
lachicola.     It  was  a  part  of  the  res  guttg. 

[6.]  We  hold  it  was  error  in  the  Court  1>elow,  not  to  allow 
the  defendant  to  show,  upon  the  cross-examination  of  James 
G.  Johnson,  that  John  Montgomery  had  told  him,  the  sami 
morning  that  the  money  was  delivered  to  the  defendant, 
that  he  (Montgomery)  had  a  message  to  him  from  McNabb: 
and  that  was,  that  he  had  lost  thennoney,  and  that  he  wished 
him  (Johnson)  to  go  and  look  in  the  stables,  and  from  thence 
down  to  the  river,  for  the  money. 

Montgomery  swears  that  McNabb  rode  hastily  back  to  the 
river,  seeming  much  disturbed,  and  communicated  to  him  the 
loss  of  the  packet,  assigning  as  a  reason  for  not  going  back 
to  the  stables  himself,  that  he  had  left  the  stage,  with-  the 
mail  in  it,  with  no  one  to  take  care  of  it.  He  begged  the 
witness  to  notify  Mr.  Johnson  of  the  occurrence,  and  ask 
him  to  make  search  for  the  money. 

It  is  contended  that  to  allow  this  proof,  is  to  permit  the 
party  to  manufacture  evidence  for  himself.  But  this  is  not 
true.     It  is  the  evidence  of  circumstiuices  attending  the  trans- 
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letRfn'.  Direet  proof  of  the  loss  of  this  money,  is  not  to  be 
»Kpected.  The  circumstances,  therefore,  that  would  nato- 
ndly  attend  or  characton»e  the  conduct  of  a  man  placed  in 
fte^nation  in  which  McNabb  stood,  is,  from  the  necessity  of 
tfa^^l^se.,  proper  testimony. 

pNo  man  would  be  the  bearer  of  a  packet  of  money  with* 
wt  reward,  and  at  the  risk  of  reputation  and  property,  if  he 
rere  compelled  to  prove  the  theft  or  loss  by  eye-witnesses.  It 
ironld  be  unreasonable  to  look  for  such  proof. 

^o  conduct  of  the  party,  in  connection  with  what  he  says 
—ria  other  words,  concurrent  acts  and  decluratiohs,  should.be 
Pjseeived  in  exculpation,  for  what  they  are  worth.  It  can  only 
b^,i^M2ertained,  from  such  circumstances^  whether  the  bailee 
iras  guilty  of  gross  neglect  or  not.  Tliat  nothing  that  a  man 
9Mjfi  or  does  can  be  given  in  evidence  to  support  his  own 
oause,  is  a  good  general  rule.  It  has,  however,  like  all  other 
j^eral  rules,  exceptions ;  othcarwise,  better  ^snthout  the  gene- 
pal  rule. 

In  Sampley  vs.  Scott,  (34  Miss.  Hep.  528,)  the  Court  say : 
^^  It  is  certainly  true,  as  a  general  rule,  that  statements  or 
admissions  made  by  a  pai-ty  interested  in  the  result  of  a  suit, 
baanot  be  given  in  evidence  in  his  favor.  But  the  rules  of 
evidence  ^re  adopted  for  practical  purposes  in  the  adminis- 
tration of  justice,  and  must  bo  applied  in  such  a  way  as  to 
promote  the  ends  for  which  they  were  designed.  And  the 
Courts  have,  therefore,  admitted  many  exceptions  to  the 
idbove  rule.  The  instances  in  which  the  statements  or  admis^ 
d<H)S  of  a  pai*ty  have  been  received  in  his  own  favor,  have 
been  so  frequent  as  to  constitnte  it  almost  a  nile  rather  than 
ui  exception,  that  they  may  be  received  in  cases  of  extreme 
necessity,  where,  from  the  nature  of*  the  case,  no  better  evi- 
dence can  be  reasonably  expected."  {Citing  Bullers  Nisi 
Prim,  289.     1  Stark,  on  IJv.  132.) 

Judge  Stori/  says  that  the  statements  made  by  a  manda- 
tory, that  the  letter  delivered  to  him  with  money  in  it,  had 
been  lost  by  accident  or  stolen  from  him,  with  the  circum- 
stances attending  the  transaction,  ought  to  be  deemed  a  part 
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of  the  case,  so  as  to  entitle  the  mandatory  to  .the  bene^t  of 
t)ie  statement  at  the  trial,  as  a  part  of  the  re«  gestcej  leaving 
it  to  the  Jury  to  disbelieve  the  statement  and  to  find  the  .de- 
fendant guilty  of  gross  negNgence,  if  the  circumetanoes  did 
not,  in  their  judgment,  repel  it.  {Story  ofi  BaitmetiUf  SSIS, 
It.  1.)    . 

We  conenr,  fully,  with  the  foregoing  views,  and  think  the 
testimony,  upon  this  head,  was  improperly  withheld  from  the 
Jury. 

[7.]  We  see  no  error  in  tbe  fifth  assignment,  but  affirm  the 
judgment  of  the  Court  in  over-ruling  the  motion  for  a  non- 
suit. Every  a/;tion  is  properly  brought  in  this  State,  regard- 
less of  its  fofnw  or  tuime,  which  sets  forth,  plainly,  fully  ^and 
distinctly,  the  plaintiff's  cause  of  action.  In  this  instance,  it 
is  wholly  immaterial  whether  the  suit  be  trover,  assumpsit  or 
ease.  It  is  a  general  principle  of  the  Common  Law,  that 
every  person  is  presumed  to  do  his  duty  until  the  contrary  is 
established.  The  burthen  is^  therefore,  upon  the  plaintiff,  td 
negative  this  presumption.  The  non-suit  should  not  have 
been  awarded. 

One  of  the  grounds  upon  which  the  new  trial  was  asked, 
and  the  not  granting  which  is  assigned  as  error  is,  in  not 
permitting  the  defendant  to  show,  by  James  6.  Johnson,  that 
it  was  with  great  reluctance  that  he  (McNabb)  took  the  mo- 
ney; and  that  it  was  through  the  earnest  persuasion  of  wit- 
ness that  he' did  take  it. 

The  record  docs  not  sustain  this  exception ;  on  the  con- 
trary, it  shows  that  the  witness,  Johnson,  testified  that  the 
defendant  at  first  declared,  that  he  did  not  intend  to  carry 
any  more  money.  Johnson  told  him  he  was  sorry  for  it; 
and  upon  farther  conversation,  he  finally  agreed  to  take  it. 

[8.]  Ought  the  defendant,  himself,  to  have  been  sw^orn  as 
a  witness  ? 

In  BMle  vs.  Brown  /f  Har/nes,  (12  (?a.  iJ,  217,)  this  Court 
held,  that  the  evidence  of  the  plaintiff  in  an  action  against  a 
common  carrier,  for  the  loss  of  his  trunk,  was  admissible  to 
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pr^re  its  eoBtents,  provided  there  was  i^o  other  evidence  to 
4!8tabli8h'  the  fact.  And  this  evidence  was  adqaitted,  not  upon 
the  ^ound.that  the  defendant  had.  committed- spoliation  up<m 
tbe,f>roperty9  or  m  oiiiim  spoliatoris^  but  Aipon  a  policy  m 
faterefn  juslitice  springing  out  of  the  pecesMty  qf  the.  case 
yid  the  nature  of  the  subject.  And  thi^  doctrine  is  al)uii- 
dkintly  sustaine<l  by  authority.  An  attempt  has  I\een  -made 
to  deny  its  application- in  closes  of  necessity  alone,  a(id  ibthe 
mbsence  oi  fraud.  But  the  attempt  thus  to  restrict  ity  has 
^oved  unsuccessful.  i 

-  Would  the  admission  of  .MeKabb  be  a  further  mid. danger- 
ous innovation  upon  that  Common  Law  rule,  that  no  persop 
ahall  be  a  witness  in  .his  own  case?  The  Mississippi  .OpBrt, 
in  the  case  already  cited,  held  that  it  would  not,  and  allo\ro|l 
tlie  defendant,  in  a  case  precisely  similar  in  all  respects,  to 
1>e«wbrn>  And  while  I  have  concurred  with  my  brethren  in 
Affirming  the  judgment  of  exclusion  in  the  Gburt  below,^  fur- 
ther reflection  and  examination  have  tended  rather  to  weaken 
thm  confirm  my.  first  impressions.  If  a  party,  without  bene- 
fit or  reward,  having  undertaken  to  do  a  favor  for  a  frifind, 
|ind  without  any  other  evidence  as  to  how  the  casualty  arose, 
CMinot  be  allowed  to  give  evidence  in  his  own  favor,  a  failure 
of  j'ustice  is  inevitable.  No  prudent  man  should  ever  carry  a 
letter  or  packet  for  another.  Suspicion  will  attach,  and'  the 
most  upright  man  will  be  more  than  punished  for  any  negleot 
of  which  he  may  have  been  guilty,  by  the  mortification  which 
he  feels.  Justice  would  seem  to  demand,  that  when  the  vol- 
untary depository  admits  that,  somehow,  he  did  lose  the  mo- 
ney, thiit  he  should  have  the  privilege  of  stating  exactly  the 
quo  modo  he  lost  it.  IIis  narrative  is  for  the  consideration 
of  the  Jury.  Why  exclude  from  them  the  only  testimony 
that  can  shed  a  ray  of  light  upon  the  ti'ansaction  ? 

[9.]  The  books  and  the  daily  practice  of  the  Courts,  abound 
in  instances,  where  the  oath  of  the  party  is  received  as  evidence 
in  his  favor,  because  it  is  essential  to  the  purposes  of  justice. 
He  proves  that  the  books  of  account  produced  in  Court,  con- 
tain his  original   entries  ;  the  loss  of  a  deed  out  of  his  custo- 
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dy ,  so  a'B-  to  let  in  secondary  evidence  ; ,  and  so  of  other  art- 
ters,  of  whioh  tke  bo^oks  of  practice  ri>Qnnd  in  exanmples.  7» 
relnst  this  proposition,  we  are  met  with  some  canjectnrilikO- 
tions  about  public  polietf.  For  myself,  I  ntterly  repiiSisle 
all  sncb  fanoifhl  distinctions.  I  am  satisfied  they  wiS  aot 
abide  the  test  of  iaYestigation. 

Her^'isa  bailee,  nHthout  reward,  seeking  to  defend  Urn- 
self  Against  a  presumption  of  gross  negligence,* or  9omethinj 
wn'se  ;  and  where  the  facts,  which  constitute  his  defence,  conU, 
in  the  nature  of  things,  be  susceptible  of  norther  proof  AaB 
hill  own^  Statements  !  My  judgment  refuses  to  acquiesce  in 
such  a  doctrine. 

^  [XO*]  Understanding  the  bill  of  exceptions,  ^tis  we  do,  tfcit 
tiie  testimony,  that  McNabb,  immediately  after  this  traasac- 
tion,  wad  seen  in  the  possession  of  property,  buying^  and  sel^ 
ing,  '&c.  was  brought  out  by  the  .plaintiff^  in  his  crosd-ezamiBa- 
tion  of  John  M.  Potter,  wcafb  clear,  that  by  way  of  rebottsl-, 
the  defendattt  should  have  been  permitted 'to  show  his  pecu- 
niary circumstances  before  the  alleged  loss,  and  his  retson 
for' leaving  the  stage  line,  the  fact  of  his  doing  so  being 
adduced  as  a  circumstance  to  inculpate  him. 

[11.]  The  main  ground  upon  which  we  propose  to  put  the 
new  trial,  in  this  case,  is  the  rejection  of  the  testimony  of 
William  Farnsworth,  as  to  the  good  character  of  McNabb  for 
honesty  and '  general  trustworthiness.  Li  civil  oases,  such 
eyicience  is  always  admissible,  when  the  nature  of  the  action 
involves  the  general  character  of  the  party,  or  goes  directlj 
to  affect  it.  And  whenever  a  particular  trait  of  character  is 
involved  in  the  matter  charged  against  the  defendant,  there 
the  character  of  the  party,  in  that  particular  trait,  is  put  in 
issue,  ancl  may  be  given  in  evidence.  We  cannot  doubt  but  that 
the  character  of  the  defendant,  •  for  want  of  integrity  and 
trustworthiness,  was  put  directly  in  issue  by  the  action  brought 
against  him ;  and  from,  the  very  nature  of  the  case,  and  the 
difficulties  surrounding  it,  that  character  must  constitute  his 
main,  if  not  his  only  defence.  Entire  liberty  should  have 
been  extended  to  the  defendant  upon  this  point.     The  time  wiD 
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eome,  and  we  are  fast  verging  to  it,  wheii  the  administration 
4n 'joBtiee,  both  civil  and  criminal,  will  turn  very  much  upon 
Ihe  character  of  the  litigating  parties,  their  testimony  being 
fluiiniy  looked  to  for  the  establishment  of  the  facts  upok^ 
iHiich'the  law  will  pronounce  its  j^ud^meirts. 
•  /Upoti  the  whale,'  we  think  it  best  to  reman€  this  canse  fbt 
B  re^hearing.  It  is  a  mere  matter  of  delay  to  the  plaintifisy 
if  the*  defendant  lost  or  embezzled  their  ihoney.  But  if  lie 
Vb  innocent,  it   is  a  great  cruelty  to  make  him  liable  for  th^ 
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No.  68. — Andrew  Y.  Hampton,  plaintiff  in  error,  V9.  JoHV* 
R.  Hampton,  defendant  in  error. 

[1.]-  The  Act  of  1854,  <'to  amend  an  Act  fbr  the  better  protection  and  secoit- 
tf  of  orphans  and  their  estates,  ai>|)ro7cd  Fcbrnary  18th,  1799,  bjr  ezteiii^ 
ing  the  provisions  of  the  fifth  section  thereof  to  trustees  and' their  estf^tes/^ 
^ves  a  remedy  against  the  executors  or  adn\inutra(or8  of  trustees,  but  none 

'  'against  the  trlistees  themselves.  '      * 

In  Equity,  in  Douglierty  Superior  Court.  Application  for 
and  sanction:  of  injunction,  by.  Judge  Perkins,- May  Term, 
1866. 

The  bill  filed,  in  this  case,  by  John  R.  Hampton  and 
Charles  W.  Horn,  next  friend  of  George  W.  Hampton  and 
Elliot  L.  Hampton,  minors,  sets  forth  that  Andrew  Y.  Hamp- 
ton, the  guardian  of  said  John  R.,  George  W.  and  Elliot  L. 
received,  a^  guardian  of  said  minors,  in  -Deoember,  1852, 
from  the  administrator  of  their  former  guardian,  between  five 
and  six  thousand  dollars  in  notes  and  tnoney,  besides  divers 
negro  slaves,  the  projperty  of  said  minors ;  amounting,  in  dMy 
*  Tcifc:xvm-65. 
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to  fourtaeu  thousand  seven  hundred  and  fifty  dollars,  in  ni- 
groes  ;  and  afterwards,  to  wit :  on  the  first  of  January,  1858, 
the  said  guardian  received  four  other  negroes,  the  propertj  if 
gmad  minors,  of  the  value  of  thirty-three  hundred  doUanr,  tbt 
the  said  Andrew  Y.  Hampton  took  into  his  actual  possessm, 
ludd  had  under  his  control  and  management,  the  aforoBaid 
negro  property,  and  converted  to  his  own  use,  by  hiring  o«t 
the  negroes  at  large  rates  yearly,  to  the  amount  of  firom  tm 
to  three  thousand  dollars  each  year,  and.  converting  to  fas 
own  use  the  proceeds  arising  therefrom,  up  to  the  'firq^of 
January,  1854,  when  the  said  John  R.  coming  of  age,  lie 
turned  over  to  him  his  share  of  his  negroes,  find  continued 
in  possession,  and  control,  and  management  of  the  negroes,  b^ 
longing  to  the  other  two  minors,  up  to  the  first  of  Janmrj, 
1855 ;  that  the  said^ Andrew  Y.  Hampton,  in  principal  and 
interest  belonging  to  said  minors,  converted  to  his  own  use, 
•  in  the  puroliase  of  property  in  his  own  name,  and  otherwise, 
between  fifteen  and  sixteen  thousand  dollars,  which  propertj 
has  been  seized  upon  by  the  Sheriff  of  said  liougherty  Couu 
ty,  and  sold  under  divers^,  fan;  and  that  a  large  portion  of 
the  proceeds  of  said  Sheriff's  sale  is  now  in  the  hands  of  sttd 
Sheriff;  that  said  Hampton  is  hopelessly  insolvent ;  and  iUt 
the  security  of  said  Hampton,  on  his  guardian's  bond,  will  be 
unable  to  respond,  if  he  should  be  made  liable  on  the  wkote 
amount  so  used  and  appropriated  by  said  Hampton. 

The  bill  prays  for  discovery,  injunction  and  relief.  Judp 
Perkins  sanctioned  the  injunction,  and  the  defendants,  Andrew 
Y.  Hampton  and  John  A.  c  Phillip,  Sheriff,  excepted  to  the 
aanctioning,  allowing  and -granting  said  injunction. 

R.  F.  Lyon",  for  plaintiff  in  error. 

MoROAX,  for  defendant  in  error. 

Bf/   the  Court. — BKNXiXiS,  J.   delivering  the  opinion. 

4^1.]  'Acre  is  equity  in  this  bill.     If  the  trustee  converts  th<J 
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trust  property  from  the  form  in  which  it  is,  into  some  other 
form,  the  centui  ijuc  trust  lias  the  light  to  follow  the  property 
into  the  new  form.  *  '{2  Star.  Eq.  §1258.) 

It  18  true,  the  bill  is  defective  in  some,  respects.  It  needs 
additional  parties.  It  woiiid  be  much  the  better  for  mdrc 
distinctness  antl  particularity  in  some  of  the  allegations,  Q^ptr 
cially  those  of  the  allegations  that  go  to  make  out  the  point 
that  the  fund  the  complainants  are  in  pursuit  of,  is  a  fund 
into  which  the  tru.^t  property  was  converted.  But  in  theee 
reapects,  the  bill  is  amendable.  '   ^ 

The  question,  however,  which  was  made  the  chief  one  be- 
fore this  Court,  was  whether  this  case  was  within  the  Act  af 
1854,  *^  to  amend  an  Act  for  the  better  protection  and  seeu- 
nty  af  orphans  and  their  estates,  approved  February  18tb, 
1799,  by  extending  the  "provisions  of  the  fifUi  section  thereof 
to  trnstees  and  their  estates.'' 

l^e  first  section  of  that  Act  declares  as  follows :  '^  That  from 
and  after  the  passage  of  this  Act,  the  provisions  of  the  fifth 
section  of  the  Act  above  recited  be,  and  the  same  are  hereby 
extended  and  made  applicable  to  the  estates  of  all  tr.ust<eeain 
tllia  State,  who  may  have  converted  to  tlioir  own  use,  wasted, 
destroyed,  or  died  chargeable  to  the  estates  of  t^eir  dettyii 
^ue  trust :  Provided,  said  trustees  have  had  the  ac^tual  pos- 
session, control  and  mana^ment  of  the  property  vested  in 
them  as  such.''     {Ads  185:J-'4,  70.) 

The  provisions  of  the  fifth  section  of  the  Act  referred  to, 
are  to  be  extended  to  the  estates  of  all  trustees  who  may  have 
converted  to  their  own  use,  wasted,  destroyed  or  died  charge- 
able to  the  estates  of  their  cestui  que  trust.  This  is  the  first 
section  of  this  Act. 

The  fifth  section  of  the  Act  referred  to  is  as  follows: 
*^When  any  guardian,  executor  or  administrator,  chargeable 
with  the  estate  of  any  ocphan  or  decealsed  person,  to  him,  her 
or  them  committed,  shall  die  so  chargeable,  his,  her  or  their 
executors  or  administrators  shall  be  compellable  to  pay,  out 
•of  his,  her  or  their  estate,  so  much  as  shall  appear  to  be  due 
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to  the  estate  of  such  orphan  or  deceased  person,  before  anj 
other  debt  of  such  testdt(Mj  or  intestate." 

This  gives  a  remedy  against  the  executors  or  administra- 
tors of  guardians,  executors  and  administrators,  but  none 
against  the  guardians,  executors  and  administrators  them- 
selves. How,  then,  is  it  that  this  remedy  is  to  be  extended 
to  "  the  estates  of  all  trustees  who  may  have  converted  to 
their  own  use,  wasted  and  destroyed,  or  died  chargeable  to 
the  estates  of  their  cestui  que  trust?'*  By  making  the  rem- 
edy reach  the  executors  or  administrators  of  all  such  tmstees, 
not  by  making  the  remedy  reach  such  trustees  themselves. 
There  is  nothing  in  the  Act  which  authorizes  a  suit  against 
a  person  in  any  other  capacity  than  that  of  executor  or  ad- 
i^inistrator.  Therefore,  there  is  nothing  in  the  Act  which 
could  '^be  extended  and  made  applicable"  to  a  suit  against  a 
person  in  any  other  capacity  than  that  of  executor  or  admin- 
istrator. And  therefore,  there  is  nothing  in  it  which  could 
*^be  extended  and  made  applicable*'  to  a  suit  against  a  guar* 
dian  or  against  a  trustee,  for  such  a  suit  would  be  against  a 
person  in  a  capacity  different  from  that  of  executor  or  admin- 
istrator. 

H^nce,  although  we  think  that  the  Ooart  did  right  to  sanction 
the  bill,  we  do  not  think  that  this  Act  of  the  Court  owed  it6 
being  right  to  this  Statute  of  1854,  but  to  the  principle  of 
•equity  indicated  in  the  first  part  of  this  opinion. 
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No.  69. — Greenlee  Butler,  plaij^ff  in  error,  .vs.  The  Ma- 
rine k  Fire  Insurance  Bank,  defendant  in  error. 

[1.]  Notes  payable  at  a  bank  agenrj,  are  bankable  paper,  in  contemplation 
of  the  Act  of  1826  ;  and  before  a  recovery  can  be  had  of  the  indorser,  de- 
inaiid  and  notice  are  necessary  to  be  proven. 

Assumpsit,  &c.  in  Lee  Superior  Court.  Tried  before  Jud^ 
VFoRRELL,  December  Adjourned  Term,  1855. 

The  plaintiiS*  in  error  was  sued  as  indorser  upon  the  follow* 
b^g  note : 

11.100. 

On  the  first  day  of  January,  1852,  I  promise  to  pay  Griffiin 
Smith  or  order,  eleven  hundred  dollars,  with  interest  from 
cbite,  at  the  agency  of  The  Marine  &  Fire  Lisurance  Bank 
at  B^Acon,  for  value  received.     This  4th  January,  1851. 

JNO.  S.  SUDDETH 

Indorsed  by  Smith  to  Butler  ;  and  by  Butler  to  J.  01m- 
itcad,  Cashier. 

On  the  appeal,  plaintiff's  Counsel  moved  to  strike  out  the 
pl^a  of  defendant,  that  he  had  never  received  notice  of  the 
non-payment  of  the  note  at  maturity,  on  the  ground  that  the 
aote  was  not  made  payable,  or  intended  to  be  negotiated,  at 
h  chartered  bank.  The  Court  struck  out  the  plea,  and  this 
fecision  is  assigned  as  error. 

It.  F.  Lyon,  for  plaintiff  in  error. 

Hawkins,  for  defendant  in  error.  ■ 

Bf/  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  In  Bcckwith  and  another  vs.  Carlton  ^  Co.  (14  Ga. 
Bep.  691)  this  Court  held,  that  in  order  to  charge  the  in- 
lorser  of  a  note,  payable  at  the  agency  of  one  of  the  chartered 
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banks  of  this  State,  a  demand  and  notice  were  necessary. 
This  case  comes  fully  wilkin  that  decision.  And  instead  of 
favoring  the  banks,  the  very  contrary  is  true.  It  is  for  the 
protection  of  indorsers. 

Settle  the  rule,  that  the  Act  of  1826,  requiring  demand  and 
notice  on  bankable  paper,  does  not  apply  to  notes  payable  at 
an  agency,  and  every  (Chartered  bank  in  the  State  that  has 
not  done  so  already,  will  fcNrthwith  establish  an  agency  to  get 
rid  of  this  burden. 

The  fact  that  the  defendant  confessedjudgment.on  the  first 
trial,  by  no  means  dispenses  with  the  proof  of  notice  on  the 
appeal.  It  is  an  indespensablo  part  of  the  plaintiff's  eaw. 
Without  proof  of  demand  and  notice,  he  is  not  entitled  to  re- 
cover. 


No.  70. — Hopkins,  Allen  &  Co.  plaintiffs  in  error,  m.  Johu 
L.  SuDDETH  and  others,  defendants  in  error. 

[L]  Where,  upon  petitiOD  for  certiorari^  tbe  Court  had  ordered  the  same  tft 
issae ;  and  afterwards,  bj  reasoi^  of  the  defenXlant's  Ck>an8el  haring  re- 
moved the  jMipers,  the  writ  had  not  beea  pcpsecuted :  Ifdd^  that  it  im 
error  in  the  Court,  on  this  ae<>ount»  to  dismiss  the  proceeding. 

Certiorari,  in  Lee  Superior  Court  Decision  by  Judge 
Perkins,  December  Term,  1864. 

The  plaintiffs  in  error  petitioned  for  a  certiorari  to  certain 
decisions  ma^le  by  the  Inferior  Court  of  said  County,  at  Jan- 
uary Term,  185*$,  upon  written  exceptions  taken  at  the  triiL 
The  application  wa^;  made  11th  July,  1853,  and  due  notice 
given  to  the  opposite  party.  There  was  attached  to  the  peti- 
tion, au  excmplificatfon  of  all  the  proceedings  of  the  Inferior 
Court  in  the  said  cause. 
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.The  Judge  granted  the  application  as  follows:  "Kead  and 
puiAClioned.  Let  thp  writ  of  certiorari  issue  in  the  penal  sum 
^t  $1400,  and  such  other  proceedings  be  had  as  are  usual  in 
such  eases,  made  and  pro^'ided.  Given  under,"  &c. 
J^These  papers  were  filed  with  the  Clerk  of  the  Superior 
Court,  on  2r)th  Jul}',  1853,  and  defendants,  by  their  Counsel, 
W.  A.  Hawkins,  acknowledged  service  theveon.  Before  the 
•ext  tenn^  of  the  Superior  Court,  the  papers  were  removed 
firoip  the  Clerk's  ofiice,  and  plaintiflTs  Counsel  could  not,  ufter 
diligent  search,  find  them ;  had  called  frequently  on  defend- 
ft&t's  Attorney  for  them,  and  he  denied  having  them,  until  the 
last  term  of  the  Court,  when  the  receipt  of  Hawkins  and 
Wallace,  for  these  papers,  was  produced.  The  defendant's 
Attorney  afterwards  produced  the  papers  in  Court. 

A'  motion  was  then  made  to  dismiss  the  whole  procec^ngs, 
because  no  certiorari  had  issued.  Plaintiff's  Counsel  insisted 
that  they  had  been  guilty  of  no  laches,  and  that  the  writ 
sVould  issue  nunc  pro  tunc.  The  Court  dismissed  the  whole 
proceedings,  and  plaintiff's  Counsel  excepted^ 

B.  F.  Lyon,  for  plaintiff  in  error. 

« 

^AWKINS,  for  defendant  in  error. 

,Bi/  the  Couii. — St.vRNES,  J.  delivering  the  opinion. 

['!.]  We  are  of  opinion  that  the  application  for  a  certiorari 
in  this  case,  should  not  have  been  dismissed,  for  the  reason, 
that  the  Court  had  ordered  the  pame  to  jssue  at  a  previous 
term,  and  that  (as  shown  by  the  record)  it  was  no  fault  of  the 
plaintiff  in  error,  that  it  had  not  so  issued  ;  4hc  petition  hav- 
jipg  been  mislaid  by  the  opposite  Counsel,  and  the  issuing  of 
the  writ  so  prevented. 

.  We  incline  to  think,  too,  that  the  original  proceeding  was 
Apt  irregular;  that  the  second  original  attachment  was  pro- 
perly issued  by  the  Justice  of  the  Peace  in  Baker  County. 
We  find  no  positive  provision  of  the  law  requiring  the  Clerk 
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t^  do  this,  though  it  48  the  pcactioe,  in  sonc  places.  It  u  als» 
the  inclination  pf  .our  minde,  that  it  was  not  necessary  fort 
l;iond  an^d  affidayit  to  be  sent  to  IL^e  County.  But  perbap 
these  qmestions  should  be  left  open  forxoA^ideration,  when 
thp  certiorari  bring?  them  up;  and  we  leave  them  free,  to  be 
oisbussed  at  that  time,  if.it  should  be  desired. 
](jet  the  Judgment  be  reversed. 


N6.  71. — John  Woolfolk,  plaintiff  in  error,  vs.  James  l{Kl^ 
LY,  administrator,  &c.  defendant  in  error. 

[4.]  LoDg  acquiescence  or  laches ^  by  parties  ont  of  possession,  is  pitHJ^c- 
tive  of  much  hardship  and  injustice  to  others,  and  cannot  be  exeosed  but 
by  sfiowing  somje  acTtuaJ  liindiance  Or  impediment^  ci\Tised  by  thefinud* 
concealment' of  the  par\y  in  possession. 

[2iJ  The  party  guilty  of  gross  laches,  cannot  screen  his  title  to  the  juatim- 
p'utfftlon  of  staleness,  merely  under  th6  pretence  of  an  imaginary  impedi- 
ment or  teclinical  disability.  *    ',  * 

[3.]  A  former  administration  will  he  presumed  to  protect  the  ancient  title,  and 
possession  of.  pergonal  property,  as  well  as  real  estate. 

Decision  by  Judge  Woreell,  at  Chambers,  20th  June, 
1865. 

Andrew  McNeely,  by  his  last  will  and  testament,  gave  and 
bequeathed  to  his  wife,  Esther,  as  follows:  "four  hundred 
and  eighty  ddllars ;  and  I  also  require  my  son-in-law, 
John  Whigham,  to  build  her  a  good,  comfortable  house  en 
the  plantation  where  I  now  reside,  to  be  used  and  occu- 
pied by  her  during  her  life,  or  as  lohg  as  she  may  choose ; 
and  my  said  son-in-law  is  also  to  furnish  her,  yearly,  and 
every  year  during  her  life,  with  forty  bushels  of  com,  and 
100  weight  of  clean  cotton.     I  do  further  give  unto  my  wife, 
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jftiheds  and  furniture,  one  large  painted  pine-chest  aaA 
njifboard,  and  one  table  and  three  chairs.  /  do  also  gi^ 
wrther  to  my  wif^j  duriny  her  residence  on  said  plantatiohf 
i  small  negro  girly  Chloe^  and  forty  weight  of  soap,  and  fire 
tashels  of  salt,  to  be  furnished  her,  out  of  my  estate,  every 
tear,  and  four  hundred  weight  of  pork,  and  one  barrel  of 
bur  yearly,  and  every  year.**  By  another  item,  he  gave 
08  wife  a  side-saddle  and  fire-wood,  so  long  as  she  remained 
o  the  plantation.  By  still  another  item,  he  gave  her.  the 
ea  kettle  and  other  tea  furniture,  and  shoes,  during  her  life, 
hiere  w^  no  residuary  clause  in  the  will.  His  son-iti-Iaw, 
fohn  Whigham,  and  three  of  his  friends,  were  appointed  the 
ixecHtors  of  this  will.  * 

He  died  \h  1810. 

In  ]8#>5,  John  Woolfolk  filed  a  bill  setting  forth  this  will, 
ilid  charging  that  six  or  seven  months  after  the  death  of  An- 
frew  McNeely,  Esther,  his  widow,  removed  from  the  planta- 
Ion,  with  the  consent  of  his  executors,  carrying  with  her  the 
laVe,  Ghloe ;  that  John  Whigham  and  Jonathan  Archidr, 
jrho,  in  right  of  their  wives,  were  the  only  distributees  an^ 
leirs  at  law  of  said  Andrew,  had  full  knowledge  of  this  re^ 
ttoval — ^the  said  Esther  living  still  in  their  neighborhood-;' 
;hat  in  18^5,  one  William  Gordon,  the  son  of  the  said  Esthete 
liy  her  consent  and  direction,  sold  the  said  negro,  Ghloe,  and 
Iwr  six  children,  to  one  James  Walker,  for  a  valuable  consid- 
ntition ;  and  that  Walker,  in  1836,  sold  the  negroes  to  com- 
plainant for  85.000;  and  that,  from  1886  to  1865,  complain- 
int  had  remained  in  the  peaceable  and  quiet  possession  of 
Aem,  exercising' ownership  over  them  as  his  own;  that  Anr 
Jrew  McNeely  owed  no  debts  that  remained  unpaid ;  that 
hL  1858,  one  James  Beatly  took  out  letters  of  administration 
on  the  estate  of  Andrew  McNeely,.  and  has  commenced*  an 
action  of  trover  against  complainant  for  these  negroes  ;  that 
if  a  recovery  bo  had,  John  AfVliigham  and  JoAathaij  Archer, 
or  their  descendants/will  receive  the  proceeds  thereof ;* and 
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^t  no  diBal^flitj  has  existed  why  they  should  not  have  talBM- 
#(rt  administration  previous  to  this  time. 

The  prayer  was  for  a  perpetualinjunctioB. 

Jadge  Worrell  refused  to  sanction  tUs  bill,  and  this  de- 
^ion  is  assi^ed  as  error. 


'•o'' 


Judge  Bexkixo,  having  been  of  Counsel,  did  not  preside. 
S.  JoxES ;  n.  Holt,  for  plaintiff  in  error. 
Johnson  &  Patterson,  for  defendant  in  error. 
By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Is  the  complainant  entitled  to  the  injunction  prayed 
&r,  and  which  was  refused  'by  the  Circuit  Judge  ? 

The  case  makes  it  necessary  to  construe  the  will  of  An- 
drew McNecly,  deceased.  For  if  his  widow,  Esther  McNeefy, 
took  a  life  estate  in  Chloe,  then  the  right  of  the  plaintiflb'  ia 
trover,  to  sue,  did  not  accrue  till  her  death ;  and  the  bill  ddei 
not  show  when  that  was.  It  is  stated  in  argument  tl 
liave  been  in  1843.  If  this  be  true,  it  would  change,  materi- 
ally, the  aspect  of  the  case  made  by  the  bill.      '  *• 

It  is  insisted  by  the  learned  Counsel  for  the  defendant  it 
error,  that  Mrs.  McNeely  took  an  estate  for  life,  both  in'thi 
iiomcstead  and  the  negro  girl.  After  a  careful  examinatiaB 
of  the  will,  we  arc  entirely  satisfied  that  she  took  alifeestatt 
in  neither.  Some  things  ^re  given  to  her  by  the  will  abso- 
lately ;  as  to  others,  a  certain  annual  allowance  was  to  }» 
Blade  her  during  her  life.  But  as  to  the  house  which  was  £- 
^ei^ted  to  be  built  for  her,  and  the  occupancy  of  which  wiB 
all  the  interest  bequeathed  to  her  in  the  land,  we  hold  that, 
as  to  this  and  the  girl  Chloe,  it  is  clear  that  the  interest  wi8 
eontingent.  It  might  endure  for  life  ;  that  is,  provided  she 
Dtntinued  to  live  on  the  place  where  her  husband  died ;  other- 
■i^Be,  she  might  terminate  it  whenever  she  saw  fit.  It  was  in 
nature  of  a  lease  or  conditional  estate  at  Common  Law, 
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m:.  the  home  in  the  house  and  the  use  of  the  negi'o,   wem 
hers  so  long  as  she  might  continue  ''  tenant  of  the  manor  i^ 

Asfiuming  this,  then,  to  be  the  true  construction  of  the 
wiU,  as  we  doubt  not  it  is,  what  is  the  equity  presented  by 
die  bill? 

•  Mrs.  McNecly  removed  from  the  residence  designated  in 
(jhe  will,  in  1811,  the  year  after  her  husband  died,  aiid,scttled 
in  Burke  County,  some  six  or  seven  miles  distant^  ^The  ex- 
ecutors resided  in  the  immediate  neighborhood,  and  were 
knowing  to  the  fact.  One  of  them,  Whigham,  was  her  step- 
8on-in-law.  Archer,  another  son-in-law  of  the  old  man,  alfo 
resided  in  the  vicinity.  Whigham  and  Archer  were  both 
ef  age  at  the  time,  and  were  the  only  heirs  apd  distributees 
of  Andrew  McNeely,  the  testator,  having  inter-married  witk 
lis  two  daughters.  The  title  to  Chloe,  under  the  will,  was  for- 
finted  by  Mrs.  McNeely 's  removal.  And  holding  no  longer 
under  the  will,  she  held  adversely  to  the  lieirs  at  law,  the  will 
not  having  disposed  of  the  remainder  in  Chloe.  This  posses^ 
sion  continued  until  1835,  when  Wm.  Gordon,  a  son  of  Mrs. 
McNeely,  by  a  former  husband j  sold  Chloe  and'her  children 
to  James  Walker,  by  and  with  the  advice  and  consent  of  his 
mother.  Thus  asserting,  as  Mrs.  McNcely  had  been  doing 
ii}l'the  time,  ownership  and  title  to  Chloe  and  her  increase. 
Walker  sold  to  John  Woolfolk,  the  complainant  in  the  biy, 
in'1836,  who  paid  ?5.000  for  the  property,*  and  has  held  the 
slaves,  peaceably,  ever  since. 

In  1852,  forty-two  years  after  the  adverse  possession  in 
these  negroes  began,  James  Beatly,  administers  upon  the 
Atate  of  Aiidrcw  McNeely,  with  no  debts  to  pay,  and  com- 
mences his  suit  at  Law  to  recover  the  property,  for  the  pur- 
pose of  distribution.  And  this  injunction  is  prayed  for,  to 
restrain  the  action.  We  are  fully  satisfied,  that  under  the 
facta  and  circumstances  of  this  case,  as  disclosed  in  the  bill, 
and  which  we  assume  to  be  true,  for  tbe  purposes  of  this  de- 
cision, that  the  ad  interim  injunction  should  have  been  granted 
by  the  Judge,  and  that  the  same  should  be  made  perpetual 
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by  a  decree,  upoa  the  hearing,  should  the  case  be  sustaukjod 
l^y  the  proof. 

[^.]  Bank  injustice  has  been  frequently  practiced,  witiuB 
our  knowledge  and  remembrance,  under  young  administn- 
tions  taken  out  to  recover  stale. demands.  It  is  only  Recently 
that  the  Courts  of  Equity  have  been  resorted  to  to  put  a  sto^ 
to  those  speculative  and  unjust  proceedings,  tsarried  on  uhder 
jcolor  oClaw.  Bonds,  judgments  and  staltutory  liabilities,  die 
highcfdt.  obligations  known  to  the  law,  are  all*  presumed  to  bie 
paid,  after  twenty  years.  The  same  presumption  is  made  of 
grants,  to  protect  titles  to  land.*  Why  should  not  the  same 
pjresumption  be  made  of  administration  ?  This  Court  has  ap- 
plied the  doctrine  to  real  estate,  with  the  approbation  ctf  tke 
profession.  Np  good  reason  can  be  assigned  why  it  should 
not  be  applied  to  personalty.   ■ 

[3.]  Cases  may  occur  where  an  iniunctipn  will  be  granted, 
feven  where  the  demand  is  not  stale,  as  iu  the  case  of  Foxtf. 
Sorah  ;  (1  IredelVs  Eq.  R.  358  ;)  because  it  would  be  against 
-conscience  to  allow  the  legal  right  to  be  enforced.  Would  it 
not  be  oppressive,  in  the  extreme,  to  permit  this  recovery  to 
be  had,  when  there  are  no  creditors,  and  the  heirs  have  shm- 
iered  over  their  rights  for  forty  years?  After  such  a  lapee 
of  time,  I  would  not  hesitate  to  presume  an  administration, 
£yen  to  defeat  a  creditor.  The  peace  of  society  demands  thai 
(Jourts  of  Equity  should  interpose,  where  there  has  been  sndi 
gross  lacJieSy  in  prosecuting  rights,  or  long  acquiescence  in  tbe 
assertion  of  adverse  rights. 

In  Wagner  et  ah  vs.  Baird  et  ah  (7  Howard's  S.  C.  Rep. 
234,)  the  Court  thus  appropriately,  and  forcibly  expresses 
itself:  "  Length  of  time  necessarily  obscures  all  human  evi- 
dence, and  deprives  parties  of  the  means  of  ascert;iiningthe  na- 
ture of  original  transactions ;  it  operates  by  way  of  presump- 
tion, in  favor  of  the  party  in  possession.  Long  acquiescence 
and  laches^  by  parties  out  of  possession,  are  productive  of 
much  hardship  and  injustice  to  others,  and  cannot  be  ex- 
cused but  by  showing  some  actual  hindrance  or  impediment, 
caused  by  the  fraud  or  concealment  of  the  party  in  possession. 


AMBRtqUS,  JULY  TEftM,  1^.  fll6 

irhich  "will  appeal  to  the  conscience  of  the  Chancellor.  The 
party  gxiilty  of  $uch  lachei^  cannot  screen  his  title  from  the 
jfut  imputation  of  stalencBBj  merely  by  the,  allegation  of  an  in^- 
aginary  impediment  or  technical  disability.*' 
*  What  is  the  pretence  upon  which  this  great  hardsliip  and 
gTMB  injastice,  in  recovering  this  property  f^om  these  bona 
fide  purchasers,  m  sought  to  be  justified  ?  That  no  administra- 
tion had  been  taken  out  upon  the  estate  of  old  Andrew  Mc- 
Neely.  Why  did  not  the  heirs  at  law  force  one  forty  years 
'p1re^^6u8ly  ?  Why  this  Rip-Van-Winkle  sleep  over  their 
rights  ?  Is  not  this,  in  the  language  of  the  authority,  "  an 
ftnaginary  impediment'^ — a  mere  "  technical  disability  ?" 
N^  bad  faith,  concealment  or  fraud,  is  imputed  to  Mrs.  Mc- 
Heely  or  those  claiming  under  her.  There  was  no  greater 
obstacle  to  the  procurement  of  an  administration  and  the 
prosecution  of  their  claim,  at  any  time  within  the  previous 
forty  years,  than  there  was  now.  If  a  disability  existed,  it 
was  voluntary  and  self-imposed.  Mr.  Whigham,  one  of  the 
tmly  two  heirs  ai  law,  was  an  executor — why  did  lie  not  ad- 
minister, in  order  to  recover  this  property,  which  was  outside 
the  will,  in  1811  ?  For  then  the  adverse  holding  commenced. 
And  it  was  open,  visible,  notorious  and  immediately  under  his 
eye.  There  is  nothing  to  mitigate  this  inexcusable  delay. 
It  is  troublesome  enough  to  get  at  the  truth  of  matters  trans- 
piring daily  around  us.  We  protest  against  this  uncovering 
the  graves  of  the  dead,  and  groping  after  the  truth  of  facts 
involved  in  the  mist  and  obscurity  consequent  upon  the  lapse 
of  nearly  half  a  century.  Under  such  circumstances,  we 
should  regard  more  the  antiriuity  of  possession  by  the  defend- 
ant, than  the  novel  accruer  of  title  to  the  plaintiff. 
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No.  72. — James  Wood  and  James  Morris,  plaintiflb  in  error, 
V9.  Shadrigk  T.  Crawford,  defendaat  in  error. 

[1.]  Courts  of  Ordinary,  in  Georgia,  are  not  Courts  of  lin^ited  jiii4Bdiction,asto 
testjateand  intestateestates,-  in  the  sense  of  the  rule,  that  all  tliat  is  nec^si- 
ry  to  ^how  jmlsdiction,  most  appear  on  the  face  of  the  record  on  the  proceed- 
ings of  that  Court;  and  as  regards  such  estates,  every  presnmptiOB ii t» 
be  mode  in  favor  of  their  jovlsdictioii. 

Ejectment,  in  Sumter  Superior  Court.  Tried  before  Jndp 
Perkins,  February  Term,  1855. 

Plaintiffs  in  error  birougbt  fi^it  in  ejectment  against  tke 
defendant,  for  lot  land  No.  23,  in  28th  district  of  Sumter 
County.  On  the  trial,  .the j  offered  in  evidence  a  grant  from 
the  State  to  ^^  Cynthia  A.  Ash  worth,  illegitimate  of  Bosweffs 
Strict,  Franklin  County."  Then.the  following  order,  pass- 
ed by  the  Court  of  Oi^dinary  of  Franklin  County,  Ist  Septem- 
ber, 1834 :  ^^  ordered,  that  Joshua  Wood,  guardian,  have  leave 
to  sell  lot  No.  23,  in  the  28th  district  of  originally  Lee  Comi- 
ty, for  the  benefit  of  Cynthia  Ashworth. ' '  Defendant *«  Coim- 
sel  objected  to  the  order,  because  it  did  not  appear,  on  its  face, 
that  Cynthia  Ashworth,  or  any  of  her  property,  was  in 
Franklin  County,  at  the  time  of  the  granting  of  the  order. 
The  Court  sustained  the  objection,  and  plaintiffs  excepted. 

The  Court  also  ruled  out^  the  deed  made  by  the  guardiin 
to  plaintiff,  Wood,  as  the  purchaser  at  the  sale,  and  plaintiff 
excepted. 

Plaintiffs  below  offered  tO  prove,  by  witnesses,  that  Cynthia 
Ashworth  did  reside  in  FrankKn  County,  at  the  time  of  the 
granting  of  the  order.  The  Court  rejected  the  evidence, 
and  plaintiffs  excepted. 

On  these  exceptions,  error  has  been  asssigned. 

Browx  &  Bri)WN,  for  plaintiff  in  error, 
Dudley,  for  defendant  in^error. 
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My  the  Qaurt. — ^Lumpkin,  J.  dolivering  tho  opinion. 

[1.]  This  cape  is  covered  by  the  decisions  in  Tucker  ve. 
Jlfmrriij  (18  (jfa.  Rep,  1,)  and  PerhvM  and  othen  ogainH 
Attawajfj  (14  Ga.  Rep.  27,)  and  conceded  to  be,  by  Ooimsel 
finr  defendant  in  error,  who,  in  consequence. thereof,  declined 
fubmitting  an  argnment. 


Ho.  73. — John  Buchanan,  plaintiff  in  error,  vs.  Solomon 
G.  Beckham,  defendant  in  error. 

[1.]  The  State  should  be  a  party  to  all  motions  to  establish  lost  papers  be- 
-  longing  to  a  State  case. 

Motion  to  establish  lost  papers,  in  Early  Superior  Court. 
Decision  by  Judge  Perkins,  April  Term,  1855. 

This  was  a  motion  in  tho  Court  below,  to  establish  as  lost 
office  papers,  an  affidavit  and  warrant,  to  apprehend  a  slave 
for  an  alleged  offence,  together  with  the  proceedings  thereon, 
including  a  petition  for  and  a  writ  of  habeas  corpuSy  sued  out 
and  decided  at  Chambers.  The  Court  below  refused  the  mo- 
tion, and  this  decision  is  assigned  as  error. 

CuLLENS ;  Allen,  for  plaintiff  in  error. 

Cook;  McDouoald;  ILvll,  for  defendant. 

By  the  Oourt, — Bennino,  J.  delivering  the  opinion. 

[1.]  It  does  not  appear  what  was  the  ground  on  which  the  . 
Court  below  acted,  in  refu&ipg  the  motion. 
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There  is  a  ground  in  the  case,  which  was  sufficient  to  justi- 
fy the  refusal ;  and  that,  we  are  to  pr^ume,  is  the  ground  on 
which  the  Court  acted.  The  party  defendant  to  the  motiMi, 
is  not  the  proper  party.  The  State  should  haire  been  the  de- 
fendant to  the  motion.  The  papers  to  be  established,  wert 
all  papers  representing  proceedings  between  the  State  and  a 
slave ;  and  if  we  admit  that  the  owner  of  the  slave  may  hp 
the  proper  party  for  one  side  of  the  motion  to  establish  suek 
papers,  we  must  admit-it  to  be  more  clear,  that  the  State  is 
the  proper  party  for  the  other  side.  But  instead  of  the 
State's  being  made  the  defendant  to  the  motion  in  this  case, 
the  prosecutor  was  made  the  defendant.  As  well  might  a 
witness,  or  the  Sheriff,  or  jailor,  or,  indeed,  any  stranger^ 
have  bee|;i  made  the  defendant. 

In  such  cases  as  this,  the  State,  through  its  Solicitor  €re&- 
eral,  ought  to  be  )ioard. 

It  is  a  question  of  doubt,  too,  whether  these  are  papers 
which  can  be  established  in  the  way  in  which  the  attempt 
was  made  to  establish  them.  Are  they  office  papers;  such 
office  papers  as  the  rule  of  Court  has  in  contemplation? 

We  think  the  judgment  of  the  Court  below  ought  to  be  af- 
firmed. 


No.  74. — William  Norwood,  plaintiff  in  error,  vs.  Jams 
Dickey,  defendant  in  error. 

[l.J  A  Court  of  Equity  has  power  to  restrain  a  person  from  incieasing  the 
height  of  his  mill-dam,  if  increasing  the  height  of  it  would  beproductiTeof 
loss  of  health  in  the  family  of  another  person  residing  in  the  neighborhood 
of  the  mill. 

In  Equity,  in  Calhoun  Superior  Court.    Decision  by  Judge' 
Perkins,  at  May,  Term,  1855. 
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'WilUam  ])forwoo<i<fikd' a  bill  agaiBst  James  Dick cy,  aUej^ 
iag  that  eomplainaAt  wa0  the  owner  of  eertain  lots  cf  Imiid, 
Mid  that  IMckey  was  the  •wner  of  adjoini^Dg  lots;  thf^t 
*9ickey  iiad  et'ected  a  tnill-iclam  Upon  his  Jand,  by  \>hicb^/a 
Itfrge  pond  of  water  was  zxKida  stagnant,  and.  a  «hirgc  swamp 
Mirrated ;  ahd  that,  by  rqa^ttfif  the '  decaying  timb«nr.  Viti 
Ae  niiasma  -ariUmg  therefrom^  the  family  of  connplainant  had 
been  inade  v^y  sfek  thp  next  ^nmmcr  ufier  the  ereclion  of 
the  dain  ;  *that  the.dama^  to  complainant  watf  ii^reparabhf, 
Ja  mon^y ;  and  that  the  continuance  of  thodam  w^  certain 
ttiofeBee»to€ompldnantVfamily,/<)rfyen7?t/wi<r.  Theprajv 
was  for  an  injtmctioB^yeatraiBing  defendant  from,  raising  ti]^e 
4ltnr  higher,  aa be. thfpeatened  to  do;  and.  for  a  decree' £o 
abate  the  nuisani^. ;    ' 

•  Defendant  demarped,.  on  the  ground  th^it' the  Gonrt.  )ii|d 
<m  jurisdiction  qver  the  snbject-matter,  there  being  an  ade- 
qitofcte^  remedy  at  Law.  The  Court  erustaincd  the  dcpiiirrer^ 
^d  this  decision  in  as6igne«k  as 'er!?on  ^     . 

>    Wabrbn  &  Warrbn,  for  plaintiff  in  errOn 

McD.ouGALD  ;  Caruthbbs,  for  defendant  in  error.' 

,   'By  the  Cbwr^.-r-BENNiNO,  J. 'delivering  the  opinion. 

.  [1.]  Did  the  Court  below  have  power^to  ehjtertaintliis  bill? 

•The  bill  has  two  objects  in  view  :  one  to  demolish  the  dam, 
liie  other,  to  prevent  the  dam  from  being .  raised  higher.  -It 
i^poars,  by.  an  amendment  to  the  blll^  that'the  defendant  waB 
engaged  in  raising  the  dam  high^r^ 

The  defendant  demurred  to  the  bill,  on  the  ground,  that  the 
cdpaplaiQant  had  an  ad^qaate  ron^edy  af  Law.  The  Court  sus 
l^ined  the  demurrer,  arid  dismissed  the  hilK  If  tiicre  wad 
any  equity  at  all  in  the  bill — any  equity  for  either  of  the  two 
objects  it  had  in  view,  this  judgment  wav  erroneous.  . 
..  The  re»edy  at  Lawj  which  the  .Cou»t  below  thougljir  an  ad- 
,    •,   veL.jvm-6t,  .  ,      •  .     .        ♦ 
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•^uato  one  was,  itis  probaHc,the  remedy  irhich  Is  given  by  the 
twenty-fourth  section  of  the  tenth  division  of  the  Penal  Code. 
If  the  remedy  provided  by  that  section 'of  the  Code  &  ade 
quate^  the  Court  below  was  right  in'  dismissing  the  bill.'  For 
rf,  at  Law,  there  is  a  remedy  which  is  "  entirely  adequate, 
whether  that  remedy  is  supplied  by  a'  Statute  or  by  the  Com- 
mon Law,  makes  no'  difference.  In  either  case,  a  Court  of 
Equity  has  no  jurisdiction.  {McQouffir^  OrewB  v^.  Theh- 
iurancr  Bank  of  Cblumbiis]  2  Kelly y  Wl.) 

Is,  then,  the  remedy  given  by  that  section   of  the  Peial 
Code,  an  adequate  one  in  this  cas6  ?     The'  section  "fleclares, 
among  other  things,  that  **  any  nuisance  which  tends  to  the 
immeUiate  annoyance  of  the  citizens' in  genetal','i8  manifesilj 
injurious  to  the  public   health   and   saftty^,"  &c.  "may  be 
abated  and  suppressed  by  tho  order  ofany  two  or  more  Jus- 
tices of  the  Peace  of  the  county,  !Foundt)d  upon   (he  verdict 
and  opinion  of  twelve  freeholders  of  the  same  T50unty,  Hfto 
shall  be  summoned,  sworn   and  empanneBed   for- that' pir- 
pose,**  &c. ; . ''  Provided,  always,  that  when  the  nuisance  com- 
plained of  is  a  grist-mill  or  saw-mill,  ot  other  water  laaclune- 
ry  of  valuable  consideration,  the  stime  shall  not  be  destroyed 
or  abated,  except  upon  the  affidavits   of  two  '  or "  mortJ  free- 
holders, before  one  or  more  of  the   Justices   of  the  Inferior 
Court  of  the  county,**  &c.  "  testifying  that  tlie  heahli  of  the 
neighborhood,   according  to  their  belief  and  opinion,  is  mate- 
rially injured  by  such  mill-dam,  or  other  obstruction,"   &c.; 
"  whereupon,  it  shall  be  the  duty  of  such  Inferior   Court,  as 
soon  as  practicable,  to  cause   a  Jury  of  twelve  men  to  be 
drawn  from  the  Jury-box,  and  Summoned  for  the  trial  of  the 
cause,  who,  together  with  the  said  Court,  shall  attend  at  the 
court  house  of  said  county,  to  adjudge  the  cas^-  of  nuisance 
complained  of ;  an(j^  both  parties  shall  have  a  reasonable  tiilie 
allowed  them  to  sunxmon  their  witnesses,  and  procure  their 
attendance."     (Prince*8  Dig.  648.) 

A  majority  of  the  Court  feel  4^ite  confident,  that  in  this 
part  of  the  Code  is  provided  an  adequate  remedy  for  as  much 
of  the  ease  as  relates  to  the  injury  caused  by  the  dam,  as  that 
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aifcood  before  the.  defendaint  began  to  raise  it  higher.  And  to 
this  opinion  of  the  majority  of  the  Court,  I  yield  quite  % 
doubt  of  my  own.  My  doubt  consists  in  this*:  was  it  the  ir- 
tention,  in  this  part  of  tl^e  Code,  to  furnish  tn privatanmeCjl 
The  Wrong  to  be  remedied,  is  one  ^'  to  the  citizens  in  general," 
or  ^^ to  the  public  health  and  safety;"  or.  one  that  ^^  tends 
greatly  to  corrupt  the  manners  and  morals  of  the  people." 
And  this  is  Sk  public  wrong,  is  it  not  ?  Could  any  single  private 
man  control  a  proceeding  under  tliislaw — say  dismiss  the  pro- 
ceeding, forgive  the  injury,  or  accept  for  it  compensatioa  of 
^y  sort  ?     I  doubt  it. 

We  are  all  equally  confident,  however,  that  the.  Court  be- 
low had  power  to  prevent  the'  defendant  from  raising  his  jlam 
aay  higher.  A  person  in  the  situation  of  this  complainant, 
is  not  bound  toi  stand  by,  passively,  and  see  a  dam  of  this 
sort  built,  even  if,  after  its  completion,  he  may,  at  Law,  have 
a  means  of  its  demolition.  {Cokcr  vs.  Birge^  9  Ga.  Rep^  425.) 
And  therefore,  he  is  not  bound  to  stand  by  and  see  such  a 
dam,  when  built,  raised  higher. 

May  he  not  prevent  it  froni  being  raised  higher,  (will  it  be 
ask^d)  by  resorting  to  the  remedy  given  by  this  section  of 
the  Penal  Code?  It  is  not  certain  that  he  may,  I  answer; 
for,  first,  there  is  no  tclKag,  beforehand,  what  length  of  time 
it  'wili  take  for  this  remedy  to  be  worked  out ;  and  therefore,^ 
there  can  be  no  certainty  that  the  business  of  raising  the  dam 
wilt  not  have  been  completed  long  before  the  time  has  come 
for  this  prostration  of  the  dam,  by  the  remedy,  to  take  place. 
And  secondly,  it  is  not  certain  that  he  can  even  resort  to  that 
remedy  for  such  a  purpose,  viz :  the  purpose  of  preventing 
the  dam  from  being  raised  higher ;  for  before  he  can  resort 
to  that  remedy  at  all,  he  must  get  the  afiidavits  "  of  two  or 
more  freeholders,"  "testifying  that  the  health  of  the  neigh- 
borhood, according  to  their  opinion  and  belief,  is  materially 
injured"  by  the  mill-dam.  These  he  may  not  be  able  to  get; 
andJie  may,  nevertheless,  .be  entitled  to  prevent  the  dam 
fcom  being  raised  higher.  It  is  plain,  that  a  case  may  exist 
in  which  a  person  will  have  the  right  to  prevent  a  d)am  from 
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being  made  higher,  although  it  may  be  tliat  he  will  have  ne 
right  to  have  the  5am  prostrated. 

And,  indeed,  if  he  could  get  .the  affidavits,'  that  would  not 
be  getting  the  verdict  of  the  Jury.  The  Jury  might  think 
that  the  dam  ought  not  to  be  made  higher ;  and  yet,  thmk, 
too,  that  it  ought  not  to  be  prostrated— might  think,'  in  short, 
that  the  dam  ought  not  to  be  touched  at  all,  cither  by  tho 
owner,  to  raise  it  higher,  or  by  the  ne^hbors,  to  destroy  it 
altogether. 

To  aba£e  or  destroy  a  mill-dam,  already  erected,  is  consid- 
ered, by  this  section,  to  be  a  grave  affair :  whereas,  to  pn^ 
vent  the  erection  or  enlargement  of  a  dam,  by  an  order, 
which  must,  at  first,  be  a  temporary  one,  (^^  until  further  or- 
der,'') and  which  will  never  become  a  permanent  one  if,  on  in- 
quiry, it  is  found  that  it  ought  never  to  Become  a  permanent 
one,  i&  something  which  the  section  sees  fit  not  to  notice,  and 
something  which  the  rest  of  the  law,  i.  e.  which  £qaitj  re- 
gards as  no  great  n&atter. 

The  remedy,  then,  furnished  by  this  section,  is  one  of 
which  it  cannot,  with  certainty,  be  said  that  it  is  adequate  to 
prevent  a  dam  from  being  raised  higher.  Tq  prevent  that 
A'om  being  done,  is  one  of  the  objects  of  this  bill. 

We  think,  therefore,  that  to  the  extent  of  this  object,  there 
'was  equity  in  the  bill ;  and  therefore,  that  the  bill  should  not 
have  been  dismissed. 


No.  75. — Randal  Jordan,  plaintiff  in  error,  vs.  The  Stati 
OF  Georcha,  defendant. 

[1.]  The  demand  authorized  under  the  XVHItli  section  of  the  14th  diFifiooof 
tbe  Penal  Code,  may  be  made  at  any  tim^  during  the  tenn,  provided  ibcfe 
be  a  Jury  empanncUed  and  qualified  to  try  the  caus^;  it  must  be  made,  to 
be  available,  before  the  Jury  is  discharged. 


.AMEBICUS,  JULY  TEEM,  1855.  588 

■  >       L— ; — L : : *' 

Jorchin  iw.  The  State. 

[a.]  Doubts  expressed,  as  to  the  soundness  of  the  construction  put  upon  this 
sectioB,  in  Utnny  I'i.  The  State,  (6  Oa,  Rep.  491.) 

Motion,  in  Dougherty  Superior  Court.    Decided  by  Judge 
Terkins,  June  Term,  1855. 

'  Jordan  i^as  indicted  for  voluntary  manslaughter.  At  May 
Term,  1855,  after  the  Juries  were  discharged,  (the  case  not 
having"  been  called  in  its  order,  because  it  was  not  reached,) 
he  moved  to  place  upon  the  minutes  a  demand  for  trial.  The 
Court  refused  the  motion,  and  this  decision  is  assigmed  $8 
error. 

Wajrren  &  Warren,  for  plaintiff  in  erroi'. 

.  Sol.  Gen.  Lyoji  ;  Morgaji  for  defendant, 

,   By  the  Court, — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  By  the  XVIIIth  sect,  of  the  14th  division  of  the  Penal 
'  Cjde,  is  enacted,  that  "  any  person  against  whom  a  ti;ue  bill 
.  of  indictment  is  found,  for  aji  offence  not  effecting  his  or  her 
life,  may  demand  a  trial  at  the  term  when  the  indictment  is 
foimd,  K>r  at  the  next  succeeding  teltm  thereafter  i  which  de- 
inand  shajl  be  placed  upon  the  minutes  of  the  Court ;  Vkiid  if 
such  persoi)  shall  Aot  be  tried  at  the  term  when  the  demand 
ia  made,  or  at  th,€  next  succeeding  termtjier^aftcr:  Providedy 
that  at  both  terms,  there  were  Juries  empannelled  and  quali- 
fied to  try  such  prisoner,  then  he  or  they  shall  be  ^.bsolutely 
discharged  and  acquitted  of  the  offence  charged  in  the  in- 
dictment.'*    {Cobb'^  Bigesty  83(5.) 

Now,  the  only  question  in  this  casp  is,  whether  the  demand 
Uaust  be  made  before  the  Jury  is'  discharged  for  the  term  ? 

We  have  never   known  any   other  construction  put  upon 

this  Aot,  than  the  one^given  to  it  by  «fudgje  Perkins,  uamely : 

that  the  demand  should  be   made  while   there  is  a  Jury  in 

^  itttendaiie.c  upcoi  the  PourU    And  while* wp  adhere  ito  thi» 


534  SUPREME  COUfiT  OF  GEORGIA. 

Burtine  m.  Tbe  Sute. 

uniform  and  contemporaneous  construction  of  the  statHte,  we 
hold  that  it  is  the  priviliege  of  the  prisoner  to  make  his  de- 
mand at  any  time  during  the  Court,  before  the  Jury  is  dis- 
charged ;  at  the  same  time,  suggesting  that  it  is  a  most  appro- 
priate period  to  do  tliis,  when  the  Court  is  about  to  dis- 
charge the  Jury  for  the  term.  But  the  earlier  the  demand 
is  made,  the  better;  for  it  enables  the  Court  to  give  such 
directions  to  the  business  of  the  term,  as  will  secure  a  trial  to 
those  who  arc  urging  it. 

We  could  assign  strong  reasons  in  support  of  jthe  practice 
which  has  grown  up  under  the  Statute,  but  we  forbear  to 
do  so. 

[2.]  In  Denny  i'«.  The  State,  (0  t?a.  Itep.  491,)  this  Court 
neld,  that  the  defendant,  under  this  Statute,  was  entitled  to 
make  his  demand,  not  only  at  the  term  when  the  indictment 
was  found,  or  at  the  next  succeeding  term  thereafter,  but  at 
any  subsequent  term  of  the  Court.  The  reasoning,  in  support 
of  that  interpretation  of  the  Act,  is  plausible ;  but  subsequent 
refiection  has  induced  me  to  doubt  whether  it  was  a  sound 
construction  of  the  Code,    either  upon  principle  or  policy. 


No.  76.— John  M.  Burtine,  plaintiflF  in  error,  r«.  The  State 
OF  Georuia,  defendant. in  error. 

[1.]  Thouj^Ii  a  witness  be  cxaiumed  irregularlj  by  the  Solicitor  General;  yet, 
if  no  objection  ho  made  ut  the  time,  but  the  opposite  party  permit  the  cz- 
aminution  to  proceed,  it  may  lie  presumed  tliat  the  irregularity  was  waived  j 
:iiid  if  no  interpobition,on  the  part  of  the  Court,  is  invoked,  and  no  opinion 
on  the  point  ex]»resseil  l>y  the  Court,  there  has  been  no  decision,  sentenct, 
judpfment  or  decr'M?  lor  the  revision  or  determination  of  this  Conrt. 

[2. "J  It  i3  not  only  the  ri^rht,  but  theduty  of  the  Judge,  to  re\1se  and  correct 
tlic  brief  of  tc>tii:io;) y,  in  all  cases  where  it  is  required  to  be  filed. 

Al^ough  it  is  lu<«4e,  and  highly  irregular  and  improper,  for  any  portion 
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•     of  a  Jury,  after  being  sworn  in  a  cfiiisei  to  enter  a  retail  grocery,  and  tl^ere 

•  to  converse  with  various  persons ;  yet,  where  it  appears  that  they  were  ac- 
companied by  the  Bniliff;  thut  he  heard  all  that  was  said;  that  they  did 
not  converse  about  the  case ;  and  especially,  wliere  it  is  shown  that  the  pris- 
oner, himself,  was  present,  and  no  injnry  resulted  to  him  from  the  conduct 
of  the  Jury,  the  Court  will  not  interfere  with  the  verdict 

Murtler,  in  Lee  Superior  Court.     Tried  before  Judge  WoR- 
KELL,  March  Term,  1855. 


When  the  prisoner  "Was  arraigned  and  put  upon  trial,  he 
moved  a  conjtinuance,  on  the  ground  that  the  evidence  tftjq^n 
•down  before  the  committing  Magistrate,  was  not  in  Court. 
The  motion  was  refused,  and  prisoner  <;xQepted. 

Thomas  Marsh,  a  Juror,  said  he  had  been  absent  from  the 
•country  from  July  to  December,  but  his  father  lived  in  Lee 
County,  and  he  considere<l  that  his  home  ;  that  he  considered 

•  himself  at  home  wherever  he  was.  The  Court  held  him  com- 
petent, and  defendant  excepted. 

After  the  prisoner's  challenges  wore  exhausted,  Elijah 
Tucker,  being  put  on  triors,  stated  that  ho  had  formed  and 
expressed  a  decided  opinion  as  to  the  guilt  of  prisoner.  To 
questions  put  by  the  State's  Counsel,  he  said  that  hisx>pinion 
•of  the  guilt  of  the  prisoner  was  not  sO  fixed  Jbut  that  it  could 
be  removed  by  the  evidence ;  and  that  he  thought  he  would 
'  Be  controlled  by  the  evidence  rather  than  by  his  precon- 
ceived opinions.  The  Court  held  him  competent,,  and  de- 
fendant excepted. 

After  one  of  the  witnesses  had  testified,  the  Solicitor  Gen- 
eral moved  that  his  testimony,  as  taken  down,  be  read  over 
to  him.  The  Court  refused  the  motion,  and  defendant  ex- 
cepted. 

Subsequently,  on  a  motion  for  a  new  trial  being  made,  the 

•  Court  ordered  the  testimony  of  this  witness  to  be  corrected 
according  to  the  feoollection  of  the  Court.  To  this  proceed- 
ing defendant  excepted. 

The  deceased  (Spence)  stated  to  a  witness,  after  he  was 
irtmided,  that  Burtino  be&t  and  about  ruined  him.  -.Bespoke 
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like  a  dni1aki?ii  man ;  told  them  to  go  away  and  let  him  alone 
To  this  being  admitted  in  evidence,  defendant  objected  ;  and 
being  over-ruled,  excepted. 

Counsel  for  defendant  requested  the  Court  to  charge,  "that 
if  they  believed  the  deceased,  at  the  time  the  injuries  irere  in- 
flicted on  him,  was  in  such  a  situation  as  would  have  rendered 
him  an'  incompetent  witness,  if  on  the  stand,  then  his  deckira- 
tions,  mtde  in  extreviis^  were  not  entitled  to*  credit.  And 
farther,  that  though  the  competency  of  the  dying  declarations 
was  decided  by  the  Court,  their  credibility '  was  to  be  Judged 
of  by  the  Jury."  The  Court  declined  so  to  charge,  but  certi- 
fied that  he  had  previously  told  the  Jury  they  were  to  judge 
of  the  credibility  of  these  declarations.     Defendant  excepted. 

A  motion  was  made  for  a  new  trial,  on  all  the  preceding 
points;  and  also  on  the  ground,  that  when  three  of  the  Jurors 
had  been  selected,  one  of  them,  John  Ross,  separated  him- 
self fropi  the  others  and  from  the  Bailiff,  went  into  a  grocery 
and  drank  liquor,  and  conversed  and  dauced  with  the  by- 
standers ;  that  another  Juror,'  Caleb  Parker,*  also  conversed 
with  persons,  not  of  the  Jury,  after  he  was  sworn. 

This  ground  was  supported  by  sundry  affidavits.  The  Ju- 
rors filed  affidavits  to  the  effect,  that  they  had  not  conversed 
with  any  one  in  relation  to  the  case ;  and  the  bailiff  of  the 
Jury  swore,  that  ho  was  with  these  Jurors ;  heard  all  that 
they  said ;  that  they  did  not  converse  in  relation  to  the  case 
and  that  the  prisoner  was  present  and  in  hearing  of  what 
they  said. 

The  Court  refused  a  new  trial,  and  defelidant  excepted. 

Upon  these  several  exceptions,  error  was  assigned. 

R.  F.  Lyon;  M.  Williams  ;  II.  Moore,  for  plaintiff  in  error. 

Sol.  Gen.  Lyon,  for  the  State. 

By  the  Court, — Starnes,  J.  delivering  the  oprnron. 

a  few  of  the  several  grounds  of  objection  which  appear 
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in. the  bDl  of  exceptions  in  thie  case,  were  presented  for  onr; 
consideration  at  the  heat'iag,  by  the  Counsel  for  the  plaintiff 
m  error.  These,  only,  we  shall  notice  in  the  opinion;  find- 
ing, as  we  do,  no  cause  for  interference  with  the  judgment, 
on  any  of  the  other  points.  ^ . 

[1.]  One  of  the  Jurors,  Elisba  Tucker  by  name,  was  put 
vpon  triors;  and  J)efore  the  triors  he  was  examined,  th6' 
Counsel  for  the  9tate  being  permitted,  without  objection,  to 
examine  the  Juror,  ^th  reference  to  his  opinion  as  to  the 
guilt  of  the  prisoner.  To  the  questions  put  by  the  Counsel^ 
he  gaye  such  answers  as,  without  doubt,  led  to  his  being 
found  competent  by  the  triors. 

It  is  now  insisted,  that  the  State's  Counsel  had  no  right  to* 
put  these  questions  to  the  Juror. 

It  is  unnecessary  for  us  to  decide,  whether  or  not  it  Waa 
jnroper  for  the  Solicitor  Qeneral  thus  to  examine  the  Juror. 
It  was  permitted,  without  objection  or  cayil.  And  we  have 
repeatedly  ruled,  that  objections  on  account  of  such  matters 
of  practice,  must  be  made  at  the  trial,  and  the  decision  of  tbe 
Ctfurt  had  thereon ;  otherwise,  we  are  not  authorized  to  in* 
tferfere  on  account  of  error  in  the  proceeding. 

Irregularities  of  practice  ensue  in,  perhaps,  every  trial  ot 
importance ;  they  ensue  frequently  with  the  concurrence  ot 
both  parties,  and  are  rightly  supposed  to  be  waived  when  na 
objection  is  made  on  account  thereof. 

Besides,  if  no  exception  be  taken  at  the  trial,  no  point 
made,  and  the  opinion  of  the  Court  not  invoked  and  not  giv<^ 
en,  there  has  been  no  decision,  sentence  judgment  or  decrof 
of  a  Superior  Court  rendered  upon  the  point;  and  therefoi^e^ 
by  the  organic  law  of  tbis  Court,  we  have  no  right  to  reviei^ 
the  proceeding. 

[2.]  We  recognize  the  right  of  the  Judge,  in  the  Court  be- 
low,  to  revise  and  correct  the  brief  of  the  testimony,  as  it^ii' 
presented  to  him  in  thfs  record.     It  is  his  duty  to  see  that  * 
correct  and  prdper  statement  of  the  evidence  is  pres^ited; 
VOL.  xTm-68 
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and  he  violates  his  duty  in  a  most  important  and  vital  par* 
iiealar,  if  he  &il  to  do  this. 

The  Court  below  was,  therefore,  right  in  ordering  such  of 
iho  testimony,  as  (according  to  his  recollection)  had  been 
(Knitted  to  be  inserted,  and  in  revising  and  correcting  the 
other  testimony  presented.  It  is  true  that  thQ  Judge  may 
err  in  the  discharge  of  this  duty,  and  that  his  error  cannolf 
be  corrected.  But  from  the  necessity  of  th^  case,  this  power 
of  revision  and  correction  must  be  reposed  somewhere ;  and 
where  can  it  be  more  appropriately  confided,  than  in  that  ol" 
fleer  who  has  been  chosen  by  his  fellow-citizens  to  sit  in  judg- 
ment, uprightly  and  disinterestedly,  between  his  fellow-citH 
sens  who  are  litigant  before  him  ? 

[8.]  With  the  only  other  exception  remiuning  tobeconsid^ 
ered,  we  have  had  some  difficulty  in  dealing. 

The  affidavits  presented  upon  the  motion  for  a  new  trials 
show,  very  clearly,  that  two  of  the  Jurors,  Boss  and  P«rker, 
improperly  behaved  themselves  after  they  were  sworn— en- 
tering a  grocery  or  retail  shop  as  they  did,  and  one  of  them 
(John  Ross)  speaking  ^rith  several  persons,  and  otherwise  de- 
meaning himself  in  a  manner  imworthy  of  a  sworn  Juror,  and 
especially  of  one  who  was  charged  with  an  issue  of  life  or 
death.  And  we  should  feel  it  our  duty  to  send  the  case  back 
on  account  of  this  conduct,  but  for  the  statement  of  the  Bai- 
liff who  attended  the  Jury. 

The  Jurors,  themselves,  in  their  exculpatory  affidavits,  say 
that  they  were  not  out  of  the  presence  of  the  Bailiff.  Parker 
declares  that  he  held  conversation  with  no  one  in  relation  to 
the  case,  and  Ross  makes  a  similar  statement.  The  Bailiff 
•wears,  that  he  remained  in  company^ith  these  Jurors  when 
Aey  went  into  the  grocery ;  that  he  heard  what  was  said  to 
tiie  various  persons  with  whom  conversation  was  held  by 
th^m ;  that  nothing  was  said  in  relation  to  the  case,  and  that 
the  prisoner  was  present  and  in  hearing  during  all  this  time. 
■  Tliis  latter  fact,  when  taken  in  connection  with  the  other 
Biatements  of  the  Bailiff,  has  satisfied  our  minds  that  no  in- 
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jury  came  to  the  prkoner  by  the  loose  conversation^  of  tfae^a 
Jurors ;  and  on  this  account,  we  will  not  control  the  verdi^t^ 
Judgment  affirmed. 


Ho.  77-.-^Sbaborn  Jones,  plaintiflF  in  error,  vs.  The  Watbb 
Lot  Company  of  Columbus,  defendants  in  error. 

[2.]f  In  trespass,  if  the  jury  find  for  the  defendant^  wHxm  it  is  conceded  tlMl 
the* plaintiff  is  entitled  to  recover  nominal  damages,  another  trial  cannot  be 
Avoided  bj-  tendering  to  the  plaintiff  one  dollar  and  costs. 

[1.]  Every  riparian  proprietor,  above  the  ebb  and  flow  qf  t;de  water,  is  eft* 
titled  to  th.e  land  covered  by  the  water  to  the  middle  thread  of  the  river; 
on  the  Chattahoochee,  thfs  extends  to  the  boundary  of  the  State  on  tli^ 
Western  bank; 

[3.]  In  an  action  of  trespass,  the  defendant  may  claim  the  Uem  in  quo'Xo  hii 
Ma*  son  and  freehoh^  or  the  soil  and  freehold  of  a  third  person,  by^wiioM 
Mithority  he  .enteted.  • 

Trespass,  in    Muscogee    Superior   Court.     Tried  befcupe 
Jn^e  Worrell,  at  December  Term,  1865. 

Seaborn  Jones  brought  suit  against  the  Water  .Lot  .Com- 
pany of  the  City  of  Columbus,  for  a  trespass,  in  oyerflowingihl^ 
water  wneels  of  plaintiff 's  mill,  by  erecting  and  raising  k  dai|, 
below,  and  jcausing  the  water  to  flow  back.  Plaintiff  claimed 
under  a  gr.^nt  from  the  State  of  Georgia,  and  proved  on  tfa^ 
the  txial  the  trespass  laid.  It  was  also  proved  tl^t  plain- 
tiff'9  ^wn  mill-dam,  extended  across  the  river ;  and  •  withovl' 
e;(tei]iding  acrx>S9^  the  mill  would  be  worthless; 
r  The  Court  charged  the  Jury,,  that  if  they  believed  tUat' 
th^  plaintiff's  dam  did  not  extend  across  the  river,  his  mill  waf 
vali^eless^  and  he  oould  not  recover  for  overflowing  his  wheeh; 
aAcI^  if  they  believed  it  did  ^tend  across:  the  river,  th^Eift^ 
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Wfts  erected  on  land  not  conveyed  by  the  State  to  htm,  sad 
he  had  no  right  to  recover,  except  nominal  damages  for  over- 
flowing his  land. 

The  Court  declined  to  charge  the  following  requests : 

1.  That  if  plaintiff  erected  his  dam  on  the  land  belq|ging 
to  d^e  State,  he  wa^  accountable  only  to  the  State,  and  thrt 
it  Old  not  justify  defendant's  trespass. 

2.  That  the  plaintiff  could  recover  for  a  trespass  to  property 
in  his  possession. 

3.  That  the  charter  of  the  defendants  did  not  auchoriie 
the  erecting  of  a  dam  and  the  trespass  on  plaintiff. 

The  charge  given,  and  the  refusals  to  charge,  are  the  erron 
assigned.in  this  Court. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the'  charge  of  the  Court,  in  this: 
that  the  Court  charged  that  they  should  give  the  plaintiff 
nominal  damages,  w)ien  the  Jury  found  for  defendants.  The 
Court  ordered  a  new  trial,  unless  defendant  would  pay.  the 
plaintiff  nominal  damages  and  the  cost ;  whereupon,  defend- 
ants tendered  the  plaintiff  one  dollar  for  damages^  and  seven 
dollars  and  fifty  cents  costs,  which  he  declined  to  receive^— 
The  Court  refused  a  new  trial,  and  this  is  also  assigned  ts 
error. 

S.  Jones,  for  plaintiff  in  error, 

.   J,  Johnson,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  plaintiff  is  manifestily  entitled  to  a  new  trial  ia 
this  case.  It  was  not  disputed  but  that  he  was  entitled  to 
recover  nominal  damages,  at  leasts  for  the  overflowing  of  his 
land  by  the  erection  of  the  defendant's  dam  5  and  so  the 
Court  charged  the  Jury.  A  verdict  was,  notwithstanding, 
rendered  for  the  defendant ;  whereupon,  the  presiding  Judge 
put  Xhe  defendants  upon  terms,  namely :  that  if  they-  wooU 
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p^7  nomii^d  dakiaiges  and  cost,  a  new  irisl  -wonfd  not  4>e 
<graiited.  One  dollar  as^damages,  and  seven  doUam  and  fifty 
•ents  eo8ta»  Ming  tendered  in  open  Court  and  refused,  a 
mm  trull  irta^refiMd.  .  * 

T^  Ocmrt  bad  no  right  to  impose  snph  terms.  It  is  not 
uivsual,  where  a  verdict  has  been  recovered  for  too  mncL  to 
jpeqnire  the  plaintiff  to  remit  the  exoe'ss .  to  avoid  anoth^ 
trial ;  but  we  Jcnow^of  no  practice  to  justify  the  case  before 
iuu  Indeed,  it  is  obviously  against  principle.  What  right 
has  the  Court  to  deternrine  what  the  nomin^^l  damages  shall 
be?  Whethef  o&e  doHar  or  five  dollars.? 
.«Bot,  waiving  this  view,  there  is  another  objection  to  this 
pifoceeding,  which  is  insuperable.  The  plaintiff  was  ^entitled 
to  a  verdict,  beo^use  it  established  his  right ;  and  the  Court 
Bad  no  power  to  deprive  him  of  this  advantage ;  one  which 
.  vould  serve  to  answer  many  valuable  purposes. 

£2.]  But  we  go  further :  In  our  judgment,  the  law  of  the 
Qise,  generally,  was  misapprehended.  In  Taung  vs.  Oal- 
.hmn'^ffarrisoriy  (6  Ga.  Rep.  130,  141;)  this  Court  held, 
that  grants  of  land,  bounded  on  rivers  above  tide-water,  or 
■  Where  the  tide  does  not  ebb  and  flow^  carry  the  grantee  to 
tfe  middle  of  the.  river.  And  tKat  in  grants  bounded  by*  the 
Ohattahoochee,  this  riparian  right  extended  to  the  opposite 
bank :  that,  and  not  the  river  itself,  being  the  w^tern « boun- 
dary of  Georgia. 

And  we  see  nothing  to  change  or  modif;^  that  opinion. 
True,  the  plaintiff's  fraction.  No.  1,  is  bonnded  by  ths  Chatta- 
boochee  River  ;  but  by  construction,  of  law,  it  reaches  to  the 
opposite  shore,  unless  there  are  expressions  in  the  terms  of 
the  grant,  taken  in  connection  with  the  situation  and  condi- 
tion of  theknd  granted,  which  cleariy  indicate  the  intention 
o^  the  State  to  stop  atihe  eastern  edge  or  margin  of  the  river. 
We  see  in  the  grant  to  Col.  Jones,  the  plaintiff,  no  reserva- 
tion or  restriction^  express  or  necessarily  implied,  which  cpn- 
trols  the  operation  of  the  general  presumption  in  favor  of  ri-' 
parian  proprietors,  and  which  makes  tis  particular  gr^nt  an 
^^e{>tion  to  the  general  rule.  > 
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And  whether  the  majority  of  the  Court  were  right,  in  How^ 
ard  r«.  Ingerroldy  (13  Hoicard'9  Itep.  381  j  in  holding  that 
the  true  boundary  between  Georgia  and  Alabama,  was  the 
top  of  the  high  western  bank  of  the  Chattahoochee  Biver, 
where  vegetation  begins  to  grow,  and  leanng  the  bed  of  the 
river  and  western  shelving  shore  within  the  limits  and  juris- 
diction of  Georgia ;  or  Mr.  Justice  XeUon  and  the  minority, 
held  the  better  opinion,  in  making  the  ordinary  water-mark 
the  true  western  boundary  of  this  State,  Col.  Jones  was 
equally  entitled  to  construct  his  dam  across  the  river. 

But  suppose  Col.  Jones,  as  a  riparian  grantee,  was  re- 
stricted to  the  thread  or  middle  of  the  stream ;  still,  was  he 
not  entitled  to  maintain  trespass  against  the  defendants? 
They  rely  upon  a  charter  from  the  State,  and  a  conveyance 
from  the  City  Council,  made  in  pursuance  thereof.  The  Act 
of  Incorporation  of  1845  has  been  read,  but  the  deed  or  deeds 
made  to  the  Water  Lot  Company,  by  the  City  Council,  have 
not  been  produced.  Wo  are  judicially  ignorant,  therefore, 
of  their  contents*  According  to  the  Act  of  1845,  the  dam 
of  the  Water  Lot  Company  was  to  be  built  in  pursuance  of 
the  contract  made  with  the  Council.  Suppose  it  should  turn 
out  to  be  true,  as  represented  by  Col.  Jones  to  be  the  case^ 
that  these  conveyances  only  authorize  a  dam  to  be  constructed 
five  feet  high,  which  would  not  interfere  with  plaintiff's  mill, 
and  they  have  erected  one  between  seven  and  ten  feet,  ac- 
cording to  the  proof  in  the  record,  and  by  reason  of  said  ex- 
cess the  plaintiff's  water-wheel  is  overflown,  is  it  not  appa- 
rent that  the  charter  from  the  State  and  the  deeds  from  the 
Council,  would  constitute  no  justification  for  the  damage  done 
to  plaintiff's  property  V 

[3.]  The  defendant  in  trespass  may  plead  libcram  tetie- 
mentunij  not  only  in  himself,  and  thereby  prevent  a  recovery, 
but  likewise  in  another,  with  whom  he  is  in  privity.  And 
some  of  the  authorities  go  no  far  as  to  say,  that  the  defendant 
may  make  tliis  plc:i  avaihiblo  to  himself,  by  procuring  the 
authority  of  him  who  owns  the  freehold,  to  plead  in  bar  of 
the  plaintiff  *s  possessory  right.    (2  iSalk.  453.   7  T.  JR.  355.   1 
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8aund.  299 — b,  note.)  But  no  such  authority  has  been  dele- 
gated by  the  State  to  these  defendants.  At  any  rate,  none 
aach  has  been  produced. 

In  any  view  of  this  case,  then,  the  judgment  of  the  Court 
below  was  erroneousi  and  a  new  trial  must  be  granted. 
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HBNRT  L.  BENNINa. 


No.  78. — Sabah  a.  L.  Griswold  and  Ltman  Gkiswold,- 
plaintiffs  in  error,  vs.  TiIomas  B.  Greer  et  ah  defpndants 
in  error. 

[I.3  A  bequest  of  property  by  a  testator  to  his  wife,  S  L  G,  for  life ;  and  tf 
his  daughter  M  should  be  dead  at  the  death  of  her  mother^  S  L  Oj  withdut  is^ 
fiff,  or  a/iervards  die;  leaving  no  iaetie^  then  to  the  children  of  T  and  J  M  and 
J  O,  gives  to  M  a  contingent  and  not  a  vested  interest ;  and  at  any  period 
before  the  death  of  the  mother,  leaving  M  without  iseme,  the  children  of  T 
*  and  J  M  and  J  G,  may  maintain  a  bill  against  S  L  G,  praying  a  stay  of 
waste;  kc, 

[2.3. The  words,  shottld  she  afterwardt  </i>,  leaving  -no   iMtM,  must,  In  this 
State,  be  construed  to  import  a  failure  of  issue  at  the  death,  and  hot  on  ^ 
definite  faUure  \>f  iitue. ' 
TOL.xnii-69 
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In  Equity,  in  Coweta  Superior  Court.  Demurrer. .  Deri- 
ded by  Judge  Bull,  September  Term,  1864. 

This  bill  was  filed  by  Thomas  R.  and  John  Greer,  and 
Thomas  R.  as  the  next  friend  of  Sarah  A.  Greer,  heirs  of 
William  D.  Greer,  deceased,  against  the  plaintiffs  in  error. 
The  bill  alleges  that  Gilbert  D.  Greer  died,  having  first  made 
}&  last  will  and  testament,  in  which  were  the  following  hems: 

^^Item  Ist.  After  my  decease,  it  is  my  desire  that  my  body 
be  decently  buried ;  that  my  funeral  charges  and  just  debts 
shall  be  paid  by  my  jxecutor  hereinafter  named. 

Item  2d.  It  is  my  wish  that  my  daughter,  Mary  W.  KB, 
shall,  immediately  upon  my  decease,  take  into  her  possession 
iui4  in  judgment  to  her  and  her  heirs,  absolutely,  the^re  fol- 
lowing named  negroes,  &c. 

Item  3d.  It  is  my  will  and  desire,  that  my  wife,  Sarah  A. 
L.  Greer,  shall  have,  absolutely,  to  her  and  her  heirs^  and 
independently  of  any  bequest  or  devise  hereinafter  made,  the 
following  named  negroes,  &c. 

Item  4tb.  I  furthermore  bequeath  and  devise  to  my  said 
wife,  for  and  during  her  natural  life,  the  whole  of  the  residue 
of  my  estate,  both  real  and  personal,  not  hereinafter  dis- 
posed of,  comprising  the  remainder  of  my  negroes,  my  home- 
stead and  all  other  lands,  plantation  utensils,  stock,  wagons, 
carts,  family  carriage,  provisions,  household  and  kitchen  fur- 
niture— to  remain  and  be  kept  together^  used  and  enjoyed  by 
my  said  wife,  in  the  same  way  as  though  I  were  living.  And 
flft  the  death  of  my  said  wife,  it  is  my  will  and  desire  that  the 
whole  of  the  above  mentioned  residue  of  my  estate  result  to 
and  vest,  absolutely,  in  fee  simple,  in  my  daughter,  Mary  W. 
Hill,  if  then  living,  and  her  issue,  if  any ;  but  if  my  said 
daughter  should,  at  that  time,  be  dead  without  issue,  or  af- 
t0]:wa]:ds  die,  leaving  no  issue,  then  and  in  either  of  said  events, 
it  is  my  desire  and  will  that  the  said  residue  of  my  estate,  as 
above  mentioned,  at  that  time  remaining,  be  equally  divided 
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wnong  the  lawful  children  of  Thomas  and  Jane  Mangham,  de- 
ceased; the  lawful  children  of  James  A.  Greer,  deceased  ;  the 
lawful  children  of  Wm.  D.  Greer,  deceased,  and  the  lawf^ 
children  of  Nathaniel  U.  Greer,  who  is  now  living. 

Item  5th.  I  furthermore  give  and  bequeath  mj  beloved 
wife,  Sarah  A.  L.  Greer,  after  the  pajrtnent  of  all  my  ju«t 
debts  aforesaid,  to  be  used  and  enjoyed  by  her  as  she  pleases, 
without  accountability,  all  my  crop  of  cotton  on  hand,  cash 
on  hand,  notes,  bonds,  accounts,  money  demands  of  every 
description,  that  may  be  and  are  owing  to  me  at  the  time  of 
■my  death." 

A.  3.  Calhoun  was  named  as  the  executor,  who  refused  to 
qualify,  and  administration,  with  the  will  annexed,  devolved 
iij>on  Hillsberry  B.  Harrison,  the  Clerk  of  the  Superior  Court 
of  Coweta  County.  a  ♦ 

The  bill  alleges  that  Mrs.  Greer  took  possession  of  the  cot- 
ton, notes,  accounts,  &c.  as  well  as  all  the  property  bequeail^- 
-ei  to  her  in  the  4th  item  of  said  will ;  that- the  aggregate 
value  of  the  personal  property  was  {18.000,  exclusive  of  the 
ready  money,  notes,  accounts,  &c. ;  that  the  value  of  the  crop 
of  cotton  (sixty-five  bales)  on  hand  at  the  time  of  testator's 
death,  was  92'.500 ;  and  that  Mrs.  Greer  sold  it  for  that  or 
some  other  large  sum ;  that  the  grain  on  hand,  over  and  above 
the  necessary  quantity  for  use,  was  worth  9500  00.  The 
'bill  charges  that  by  the  1st  and  5th  items  of  said  will,  the 
proceeds  of  the  cotton  and  grain  should  have  been  applied  to 
the  payment  of  the  debts  of  testator,  but  that  Mrs.  Greer  had 
appropriated  the  same  to  her  own  use,  while  the  administrator 
hfid  been  compelled  to  sell  four  of  the  negroes  included  in  the 
residue  of  the  estate,  mentioned  in  the  4th  item  of  the  will,  to 
pay  off  debts  against  the  estate — Mrs.  Greer  becoming  the 
purchaser  of  one  of  said  negroes  at  the  price  of  $1000.  The 
bill  charges  that  Mrs.  Greer  had  exchanged  or  swapped  off 
one  of  the  negroes  included  in  the  4th  item  of  the  will,  worth 
$10.00,  for  another  negro,  of  what  value  complainants  cannot 
•aay.  •     ' 


g4S  ST7PBEME  COUBT  OP  GEORGIA.    • 

Griswold  and  OritwiM  «•.  Greer  H  •!. 

The  bill  states  that  since  these  transactions,  lire.  Gieer 
has  intermarried  with  one  Lyman  Griswold,  and  that  they 
are  in  the  joint  possession  of  the  property.  The  bill  charges 
that  the  said  Lyman  is  a  stranger  in  the  community;  that 
romors  affecting  his  character  for  integrity  are  in  circulatioii, 
and  that  his  object  in  marrying  Mrs.  Greer  was  to  get  possesaian 
of  the  property,  and  that  complainants  believe  and  apprehend 
tiiat  he  will  remove  the  property  beyond  the  jurisdiction  of 
ihe  State. 

The  bill  further  states,  that  Mrs.  Mary  W.  Hill  has  been 
married  for  a  long  space  of  time,  and  that  she  is  barren;  has 
had  no  issue,  and  complainants  believe  never  will  have  anj 
children.  Complainants  state  that  they  are  the  children  of 
William  D.  Chreer,  mentioned  in  the  4th  item  of  said  will 
-  The  bill  prays  for  a  writ  of  injunction  to  restrain  the  d^ 
'ftodants  from  wasting  and  disposing  of  said  property — a  writ 
4S  quia  timet j  to  restrain  them  from  removing  the  property— 
to  which  is  added  a  general  prayer  for  relief. 

To  this  bill,  the  defendants  filed  a  general  demurr^. 

Hie  Court  over-ruled,  and  defendants  excepted. 

SiMMS  &;  Hammond,  for  plaintifis  in  error. 
Wright  &  Buchanan,  for  defendants  in  error. 
By  the  Court. — Stabnes,  J.  delivering  the  opinion. 

[1.]  The  defendants  in  error  are  entitled  to  the  relief  which 
they  seek,  although,  in  the  use  of  the  words  which  he  has 
employed,  the  testator  may  have  looked  to  an  indefinite  fail- 
ure of  issue  in  the  line  of  his  daughter,  Mary.  W.  Hill. 

The  words  material  to  be  considered,  in  the  fourth  clause 
of  the  will  are,  "  if  my  said  daughter  should  at  that  time  be 
dead*'  (the  period  of  his  wife's  death,  to  whom  he  had  given 
a  life  estate  in  the  property,)  "  without  issue,  or  afterwards 
die  leaving  no  issue,  then,  and  in  either  of  said  events,  it  is 
my  desire  and  will  that  the  said  residue  of  my  estate,  at  that 


DBOATUR,  AUGUST  TERM,  1865.  549 

Griswold  and  Griswold  m.  Greer  ei  oL 

.time  remaining,  be  equally  diviided  among  the  lawful  children 
of  Thomas  and  Jane  Mangham,  deceased,  the  lawful  children 
of  Jane  Greer,  deceased,"  &c. 

'  It  will  be  perceived,  that  according  to  these  terms,  the 
testator  did  not  intend  that  any  estate  in  this  property  should 
vest  in  his  daughter,  if  she  died  before  her  mother,  without 
issue.  This  will  be  admitted,,  whatever  construction  may  be 
put  upon  the  other  words,  "or  afterwards  die  leaving  no 
issue." 

I^ow,  let  it  be  admitted,  that  in  the  use  of  these  latter 
words,  he  looked  to  an  indefinite  failure  of  issue,  (as  is  insist- 
•ed,)  and  that  so  far  as  this  feature  of  the  will  is  concerned, 
the  effect  of  these  words  being  to  create  an  estate  tail,  or  per- 
'  petuity ,  an  absolute  fee  simple  estate  in  the  property  is  vested 
ip  the  daughter,  should  she  survive  her  mother.  Yet,  it  is 
-apparent  that  no  estate  can  unconditionally  vest  in  her  befiyre 
her  mother's  death,  for  the  provision  is,  that  if  sl^e  should  die 
before  her  mother,  without  issue,  the  property  is  then  to  pass  to 
the  defendants  in  error.  The  record  shows  that  the  mother 
is  still  living,  and  that  the  daughter  has  no  children.  If  she 
should  thus  die  before  her  mother  dies,  of  course  the  clear 
-and  definite  provision  in  favor,  of  these  defendants  in  error, 
-dependent  upon  this  event  alone,  will  take  effect.  It  follows, 
therefore,  that  the  interest  of  the  daughter,  Mrs.  Hill,  or  of 
her  estate  in  this  property,  is  in  the  nature  of  a  contingent 
remainder — a  remainder  resting  upon  the  condition  of  her 
surviving  her  mother  with  issue. 

A  contingent  remainder  is  one  which  is  limited  to  take 
effect  on  an  event  or  condition  which  may  never  happen  or 
■"■be  performed,  or  which  may  not  happen  or  be  performed  until 
after  the  determination  of  the  preceding  particular  estate. 
Here,  as  we  have  said,  the  interest  of  Mrs.  Hill  is  limited  on 
ail  event  which  may  never  happen,  viz  :  the  death  of  her 
mother  before  herself — she  having  issue. 

These  considerations  make  it  quite  clear  that  the  interest 
of"  Mrs.  Hill  in  this  property  is  not  a  I'csted  interest,  and 
(that  in  one  point  of  view,  these  defendants  in  error  have 
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such  an  interest  over,  as  cannot  be  affected  by  the  teniu 
irhicb  may  be  supposed  to  contemplate  an  indefinite  fiEuIiire 
of  issue  in  the  line  of  Mrs.  Hill. 

If  she  survive  her  mother,  and  a  question  arises  between 
her,  or  those  claiming  under  her,  and  these  defendants  in 
orror,  as  to  the  degree  of  interest  taken  by  her,  this  will  be 
determined  by  the  other  question,  whether  or  not,  in  the  use 
of  these  words,  the  testator  contemplated  an  indefinite  failure 
of  issue.  But  if  she  should  not  survive  her  mother,  and 
leave  no  issue,  such  question  cannot  arise;  and  the  interest 
over,  of  these  defendants,  will  be  undisturbed  by  any  such 
inquiry.  As  a  consequence,  the  defendants  in  error  have  a 
clear  and  settled  right  to  come  before  the  Chancellor  and  pray, 
that  WAste  of  this  estate  (which,  if  one  event  happen,  wUl 
certainly  be  theirs)  shall  be  stayed. 

^  [2.]  The  view  of  the  case  which  we  have  presented,  has 
proceeded  upon  the  admission,  that  the  words  used  by  the 
testator  did  contemplate  an  indefinite  failure  of  issue  in  his 
daughter,  and  would,  in  consequence,  vest  in  her  an  estate  in 
fee  simple,  if  she  should  survive  her  mother.  But  it  is  not, 
in  fact,  our  opinion  that  such  is  the  effect  of  these  words. 

Tho  language  is :  *^  But  if  my  said  daughter  should,  at 
that  time,  be  dead  without  issue,  or  afterwards  die,  leaving 
no  isape,  then,"  &c. 

The  construction  of  such  words  as  these,  viz  :  ^^  or  after- 
wards die,  leaving  no  issue,"  in  the  Courts  of  England,  for  a 
great  length  of  time,  has  been,  that  as  to  real  property,  they 
import  an  indefinite  failure  of  issue ;  but  in  conveyances  of 
personal  estate,  it  has  been  held  that  the  word  leaving  modi- 
fies tho  other  expressions,  so  that  they  mean  only  a  dying 
without  issue,  at  the  death  of  the  first  taker. 

The  natural  and  legitimate  signification  of  such  words,  im- 
ports a  failure  of  issue  at  the  deathj  and  not  at  any  indefinite 
time  thereafter;  and  we  believe  and  we  think  we  have 
shown,  in  the  case  of  JIarriSj  administrator^  vs.  Smithy  ad- 
tninistratorj  (IG  Qa.  livp.  545,)  that  the  conventional  or  artifi- 
cial construction  which  the  Courts  of  England  have  adopted, 
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wd  which  has  been  followed  frequently  in  this  country^  is 
not  made  necessary  by  the  Statute,  commonly  called  the 
Statute  De  Danis^  ^c. ;  which  Statute  is  referred  to  by  our 
Act  of  1821,  as  the  exponent  of  such  terms  as  serve  to  create 
an  estate  tail.  We  believe  that  the  reasons  for  this  construc- 
tion found  their  origin  in  feudal  influences,  and  the  interests 
of  the  heir  at  law  in  England;  that  such  reasons  do  not  ex- 
ist in  our  State,  where  there  is,  technically,  no  heir  at  law, 
and  where  estates  tail  are  prohibited ;  and  that  the  reasons 
failing,  the  rule  of  construction  founded  upon  them  by  the 
Courts,  should  cease. 

But  for  our  opinion  on  this  subject,  in  full,  see  the  case  .of 
JIarrts  vs.  Smithy  above  cited. 

Judgment  affirmed. 


No.  79. — ^William  METH^^N,  plaintiff  in  ei'ror,  vs.  Jas.  Bex- 
LT  et  al.  defendants  in  error. 

[1.]  A  lot  of  land  was  sold  ander /./(/«.  as  the  property  of  the  defendant  in 
the/r./<M.  The  purchaser  paid  the  Sheriff  the  pnrchase-monej  and  went 
into  possession.  Afterwards,  the  title  failed  and  he  had  to  give  ap  posses- 
sion. He  then,  in  Equity,  sued  the  Sheriff  and  the  defendant  in  Xhefi,fai. 
and  the  plaintiff  in  the  fi,  fa*,  for  a  balance  of  the  money  remidningin  the 
Sheriff's  hands,  after  the  payment  of  the/./<M.  and  which  balance  the 
plaintiff  in  the  f.fas,  was  claiming  by  virtue  of  other  fi,  feu.  which  he  had 
•  obtained  against  the  same  defendant.  On  demurrer  to  the  bill,  the  Court 
dismissed  it :  Jleldj  that  the  Court  did  right,  but  leave  given  to  amend. 

In  Equity,  in  Coweta  Superior  Court.  Demurrer.  Decided 
by  Judge  Warner,  September  Term,  1854. 

William  Methvin  filed  his  bill  in  Coweta  Superior  Court 
against  James  Bcxly,  Sheriff  of  said  county — Spencer  Biley 
and  Alpha  Martin  alleging  that  in  April,  1850,  the  said 


652  SUPREME  COVBT  OF  GEORGIA. 

MethTin  w.  Bezly  HdL  %       ' 

Bexly,  as  Sheriff  of  said  comity,  sold  lot  of  land.  No.  222,  in. 
the  Ist  dist.  of  Coweta  Gounty,  under  two  fi.  fa%.  issued  ia 
favor  of  Riley,  agamst  the  said  Martin,  from  a  JnsfieeV 
Court  in  Bibb  County,  one  for  $21  07  principal,  and  tlw 
other  for  $20  19  principal,  for  the  sum  of  $145  50,  whicb 
sum,  after  paying  off  the  ji.  /(M.  left  in  the  hands  of  the  said 
Sezly  Ninety-one  Dollars,  which  has  never  been  claimed  bj 
any  person.  .  The  bill  alleges  that  complainant  was  the  pur- 
chaser of  the  land  at  said  sale,  and  paid  the  purchase-money 
to  the  Sheriff;  that  an  action  of  ejectment  was  brought  to 
the  March  Term,  1851,  of  the  Superior  Court  of  said  County 
of  Coweta,  by  Jas.  F.  Slatter  and  Thomas  Napier,  against 
Edmond  Adcock,  tenant  in  possession,  for  the  recovery  of 
said  lot  of  land — ^the  said  Adcock  being  the  tenant  of  com- 
pkinant.  The  bitl  further  alleges,  that  the  pluntiff  in  said 
ejectment  cause,  held  a  perfect  chain  of  title  to  the  said  land, 
and  that  Alpha  Mather  never  did  have  any  title  to  the  same; 
that  the  said  action  of  ejectment  has  been  settled  by  the  par- 
ties, and  the  land  given  up  by  complainant,  upon  the  ground 
that  the  said  plaintiffs  held  the  legal  title  to  the  same ;  that 
pending  the  said  action  of  ejectment,  complainant  inqmred' 
of  Riley  as  to  the  residence  of  Martin,  but  never  could  obtain 
any  satisfactory  information  from  Riley. 

The  bill  further  charges,  that  at  the  September  Term,  185^ 
of  said  Court,  complainant  instituted  a  rule  against  the  She- 
riff for  the  balance  of  the  purchase-money  in  his  hands,  which 
is  now  pending ;  that  Riley  subsequently  obtained  more  exe- 
cutions against  Martin,  and  upon  them  claims  the  balance  of 
the  purchase-money ;  that  the  Sheriff  refuses  to  pay  over  the 
money  to  complainant  under  the  rule,  alleging  that  he  has 
the  8aid^./a«.  in  his  hands,  claiming  the  money. 

Complainant  further  states,  that  he  has  no  means  of  know- 
ing where  the  said  Martin  lives,  but  expressly  charges  that 
if  there  be  such  a  person,  he  lives  out  of  the  juriscUction  of  the 
Court,  or  has  gone  to  parts  unknown* 

The  bill  prayed  that  the  Sheriff,  Bexly,  be  enjoined  frim 
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fvfiAg  the  8lud  ninety-one  dolUrs  to  Riley,  and  that  he  be* 
dfweed  to  pay  orer  the  same  to  complainant. 

Vo  this  hill,  a  general  demarrer  was  filed.  At  the  hearing 
Ae  Court  anatained  the  demarrer,  and  Counsel  for  complain- 
Mt  exoepted. 

Jiro.  W.  Powell,  for  plaintiff  in  error. 

'    ,  for  defendant  in  error. 

Bjf  the  Court. — ^BENNiNa,  J.  delivering  the  opinion. 

[1.]  This  bill,  as  it  stands,  has  in  it  no  equity.  It  contains 
no  allegation,  going  to  show  the  perpetration  of  any  fraud  oil- 
the  purchaser,  or  going  to  show  the  invalidity  of  the  judg- 
ments on  which  the^.  fas.  were  founded.  The  only  thing  it 
complains  of  is,  that  the  defendant  in  the^./a«.  had  no  title 
to  the  property  sold  under  the^.  fas.  and  purchased  by  tho 
complainant.  But  this  is  no  ground  for  an  action,  either  at 
Iaw  or  in  Equity.  If  it  had  been,  Martin,  the  defend^t  in 
the JL  fas.  himself,  who  had  sold  this  land  to  the  complainant,. 
amd  who  had  made  him  a  quit  claim  deed  to  it,  and  put  him 
in  possession  of  it,  and  who  had  himself  received  the  pur- 
chase-money for  it,  the  complainant,  on  failure  of  the  title, 
would  have  had  no  right  of  action  against  hihi,  Martin.  *In 
anch  a  case,  the  maxim  of  caveat  emptor  would  have  governed.- 
{Broom's  Leg.  Max.  354,  366,  and  cases  died.) 

And  the  sale  by  the  Sheriff  could  amount  to  no  more  than 
would  such  a  sale  as  this  by  the  defendant  in^.  fa.  if  such  a 
one  had  been  made  by  him,  have  amounted  to.  The  Sheriff^ 
in  such  a  sale,  acts  as  agent  of  the  defendant  in ^./a.  to  convey 
such  title  as  the  defendant  has,  if  he  has  any,  to  the  purcha- 
aer.  He  has  no  power  to  bind  such  defendant,  by  any  war* 
ranty  of  title  or  other  covenant. 

The  Court  beTow  was  right,  therefore,  as  we  think,  in  sus-- 
taining  the  demurrer  for  want  of  equity,  to  this  bill. 

.  VOL.  xTm-70    *   .  j 
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But  as  the  Counsel  for  the  plaintiff  asks  leave  to  amend  the- 
l>ill  by  allegations,  to  the  effect  that  Martin,  the  defendant  in 
the/,  fas.  was  a  fictitious  person,  and  that  Riley,  the  plaintiff 
in  the  fi.  fas.  induced  the  complainant  to  purchase  the  land 
hy  fraudulent  representations  or  fraudulent  conduct,  we  think 
the  complainant  ought  to  have  the  leave ;  and  that  if  he  can 
80  amend  his  bill,  it  ought  to  be  re-instated. 


No.  80. — Daniel  Sanfoed,  administrator,  &c.  plaintiff  'm 
•   error,  vs,  James  Thompson  and  Wife  et  aL  defendants  in 
error. 

[1.]  When  an  estate,  in  the  hands  of  an  administrator,  to  be  administered^  is 
80  situated  as  to  force  upon  the  administrator  the  question,  whether  it  ii 
to  be  administered  by  the  law  of  this  State,  or  by  the  law  of  another  Stated 
the  administrator  may  ask  a  Court  of  Equity  to  settle  that  qneetion  for 
him. 

[2.]  The  laws  of  one  State  have  force  in  the  territory  of  another,  as  longtt 
they  do  not  come  in  conflict  witli  the  power  or  right  of  that  State,  or  of 
any  of  its  citizens. 

[3.]  If  assets  are  to  be  administered  according  to  the  law  of  another  State, 
and  if  all  the  claimants  on  these  assets  reside  in  that  State,  it  is  proper 
that  they  should  bo  transmitted  to  the  administrator  appointed  in  thftt 
State,  to  be  by  him  administered. 

In  Equity,  in  Monroe  Superior  Court.  Demurrer.  Decided 
by  Judge  Stark,  March  Term,  1855. 

David  S.  Walker,  a  citizen  and  resident  qi  Alabama,  de- 
parted this  life  insolvent.  He  owed  no  debts  in  Georgia^  at 
the  time  of  his  death,  nor  had  he  ever  resided  here  so  that 
suits  might  have  been  brought  against  him.  Jle  was  largely 
indebted  in  Alabama,  in  judgments  recovered  against*  him 
there,  wliich  were,  at  the  time  of  his  death,  good  and  subsist- 


DECATUR,  AUGUST  TfeElM,  1855.  665 

t 

Saaford,  ftdm'r,  kc.  tw.  Thompson  and  Wih  el  al, 

ing  judgments  against  him,  unaffected  by  the  Statute  of  Likni- 
tations ;,  and  that  they  are  now  good  and  valid  there  against 
Ids  estate — ^not  affeel^d  by  the  Statute  in  that  State,  bat 
barred  here.  His  creditors  are  all  citizens  of  Alabama.  Be- 
fore his  death,  John  T.  Dunn,  of  Monroe  County,  Georgia, 
of  whom  the  said  David  S.  Walker  was  one  of  the  heirs  at 
law,  departed  this  life ;  and  the  said  David  S.  having  died 
before  he  collected  any  part  of  tho  distributive  share  to  which 
he  was  entitled,  the  plaintiff  in  error  administered  on  bin 
estate,  and  has  collected  the  greater  part  of  it  from  Dunn's 
administrator.  The  judgment  creditors  of  Walker,  in  Ala- 
bama, have  sued  Walker's  administrator  in  Monroe  County, 
and  with  the  consent  of  plaintiff  in  error,  but  not  by  his  re- 
quest ;  the  Attorney  of  the  heir  at  law  of  Walker,  has  filed 
the  plea  of  the  Statute  of  Limitations,  in  bar  of  the  recovery 
of  the  judgments,  and  insists  that  he  shall  make  that  defence. 
The  Alabama  judgments,  with  the  interests  which  have  ac- 
crued thereon,  exceed  the  amount  of  the  assets  in  the  hands 
of  the  plaintiff  in  error.  James  Thompson  and  his  wife,  Mar- 
tha Jane,  the  latter  of  whom  is  charged  to  be  the  only  heir 
at  law  of  David  S.  Walker,  have  instituted  a  suit  in  Chan- 
cery to  recover  the  whole  of  the  assets  of  his  estate,  to  the  ex- 
clusion of  his  creditors,  which  suit  is  still  pending.  There 
ape  no  effects  of  Walker,  in  Alabama,  from  which  the  judg- 
'  ments  against  him  can  be  paid.  There  is  an  administration 
of  the  estate  of  Walker  in  the  State  of  Alabama.  The  judg- 
.  ment  creditors  of  Walker,  in  Alabama,  insist  that  the  assets  of 
'  his  estate  shall*be  transmitted  to  Alabama,  to  be  there  dis- 
\  tributed  accordin;;  to  the  law  of  decedent's  domicil :  or  if 
j  distributed  here,  that  they  shall  be  distributed  according .  to 
that  law.  The  plaintiff  in  error,  as  administrator  of  Walker, 
filed  his  bill  in  Chancery,  in  the  which  the  foregoing  facts 
appear,  and  prayed  the  direction  of  the  Court  as  to  his  duty. 
The  defendants^  Thompson  and  his  wife,  heirs  *at  law^^f  Da- 
vid S.  Walker,  demur  to  the  bill  on  several  grounds,  to  wifr: 
1st.  The  want  of  equity. 
2d.  Tliat  complainant  is  not  entitled  to  the  relief  sought 
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and  the  decree  prayed  for,  because  it  does  not  appear  thit 
there  has  been  any  administration  on  the  estate  of  David  S. 
Walker,  in  the  State  of  Alabama.         * 

3d.  That  the  Court  of  Chancery  of  Monroe  County,  accord- 
ing to  the  case  made,  has  no  jurisdiction  of  the  effects  in  Ik 
jiands,  for  the  purpose  of  transndtting  them  to  the  State  of 
Alabama  for  administration  there,  at  his  instance,  as  admin- 
istrator ;  and  will  exercise  jjorisdiction,  for  the  purpose  afore- 
aaid,  only  at  the  instance  and  upon  the  application  of  aom 
person  legally  entitled  to  receive  them. 

4th.  That*the  Court  has  no  jurisdiction  for  the  porpoM 
aforesaid,  of  the  effects  aforesidd,  because  there  are  no  debts 
in  said  bill  charged  to  be  due  and  owing  by  said  Walker,  except 
those  set  forth  in  complainant's  bill,  and  they  are  barred  by 
the  Statute  of  Limitations  of  the  State  of  Georgia,  and  are 
thereby  extinguished. 

5th.  That  from  the  charges  and  allegations  in  the  bill,  all 
persons  who  are  interested  in  the  estate  of  the  deceased,  in 
the  State  of  Alabama,  either  as  creditors  or  distributees,  are 
asserting  their  rights,  by  legal  process,  under  the  laws  of 
Georgia,  and  have  thereby  elected  to  have  the  same  adjudi- 
'  cated  by  the  Courts  and  under  the  laws  of  said  State ;  and, 
therefore,  this  Court  will  not  grant  the  relief  and  award  the 
decree  asked. 

6th.  That  complainant,  in  his  said  bill  of  complaint,  charges 
and  alleges,  that  debts  are  due  and  owing  by  the  estate  of 
\f  aaid  Walker,  in  the  State  of  Alabama — are  payable  by  the 
laws  of  said  State ;  and  on  that  account,  and  no  other,  asks  a 
decree,  that  the  effects  in  complainant's  hands  shall  be  trans- 
mi^d  to  said  State,  and  the  said  defendants,  for  demurrer, 
4show  that  debts  due  by  a  person  domiciled  in  a  foreign  State^ 
or  a  claim  upon  effects  within  the  jurisdiction  of  this  Court, 
.are  payable  under  &nd  according  to  the  laws  of  Georgia,  and 
not  otherwise. 

Argument  being  had  upon  the  demurrer,  the  Court  sus- 
tained the  demurrer,  and  ordered  the  bill  to   be   dismissed, 
*  and  Counsel  for  complainant  excepted. 
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Gabiness,  for  plaintiff  in  error. 

Habmak,  for  defendant  in  error. 

By  the  Court. — ^Bennino,  J.  delivering  the  ofiinion. 

The  prayer  of  the  bill  in  this  case  is,  that  the  complainant, 
the  administrator  of  David  S.  Walker,  may  be  instmcted  "in  ^' 
luB  duty  in  administering  the  estate  of  the  said  David  S. 
Walker,  in  all  the  matters"  stated  in  the  bill. 

Those  matters  are,  that  the  said  Walker  died  a  resident  of 
Alabama;  that  he  left  unsatisfied  several  judgments  which 
iiad  been  rendered  against  him  by  Courts  of  Alabama ;  that 
:the  plaintiffs  in  those  judgments,  who  were  also  resident  of 
Alabama,  had  sued  the  complainant  as  .the  administrator  of 
Walker  on  the  judgments ;  that  the  judgments  were  barred 
l)y  the  Statute  of  Limitations  of  Georgia,  but  not  by  tiie 
•Statute  of  Limitations  of  Alabama;  that  one  Thompson  and 
.Wwife,  who  was  the  only  child  of  Walker,  had,  as  his  next 
•of  kin,  also  sued  the  complainant  as  Walker's  administrator, 
for  the  assets ;  that  they  were  also  residents  of  Alabama ; 
'that  besides  them,  the  creditors  aforesaid,  there  were  no  other 
persons  interested  in  the  assets;  that  the  administrator,  did 
not  know  whether  the  assets  ought  to  be  administered  by  the 
law  of  Georgia  or  by  the  law  of  Alabama ;  nor  whether,  if  it 
were  so  that  they  were  to  be  administered  by  the  law  of  Ala-  m^ 
bama,  they  were  to  be  so  administered  by  him  in  Geoigia,  or 
were  to  be  turned  over  to  the  administrator  in  Alabama,  to 
be  so  administered  by  him  in  Alabama.  The  bill  stated  that 
there  was  an  administrator  in  Alabama. 

Now  is  this  the  statement  of  such  a  case  as  authorized  the 
'Complainant  to  make  to  the  Court  the  prayer  aforesaid,  viz ; 
that  he  might  be  told  by  the  Court  how  to  administer  the  as- 
sets in  the  particular  in  respect  to  which,  according  to  the 
•iBtatement,  he  did  not  know  how  they  should  bo  administered? 
^.  In  Comyn'%  Di</e9ty  {Chancery^  3  Gr.  6,)  it  is  said,  "that 
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the  most  safe  way  for  payment  of  legacies  by  an  executor,  is 
to  take  the  direction  of  the  Court  of  Chancery." 

And  in  Story's  Equity^  (§544,)  it  is  laid  down,  that  "how- 
ever correct  these  reasons  may  be  for  a  refusal  to  interim 
in  ordinary  cases,  involving  no  diflSculty,  they  are  not  suffi- 
cient to  show  that  the  Court  ought  not  to  interfere  in  behalf 
of  an  executor  or  administrator,  under  special  circumstancefl, 
where  injustice  to  himself  or  injury  to  the  estate  may  other- 
wise arise." 

And  this  position  is  certainly  covered  by  Bxu:ch  vs.  Atk$j 
(2  Vernon,  37.) 

The  circumstances  of  this  case  are  such,  that  the  adminis- 
trator himself,  if  not  the  estate,  would  stand  a  good  chance 
to  suffer  improperly,  should  the  administrator  not  obtain  from 
the  Court  the  instruction  for  which  he  prays.  The  question 
which  troubles  him,  is  one  well  calculated  to  trouble  him.  It 
belongs  to  a  class  of  questions  which  are  amongst  the  most 
difficult  of  any  in  the  law — a  class  which,  perhaps,  may  be 
comprehended  under  this  general  question:  in  what oases^ are 
■  the  laws  of  one  State  operative  in  another 'State  ?  Who  can 
answer  this  question  ?  Who  can  lay  down  a  rule  by  which 
it  may  bo  answered  ?  It  is  a  question  which  the  wise  and  the 
learned  have  grappled  with  in  vain.  It  is  not  wonderful, 
therefore,  that  the  question  presented  to  this  administrator 
by  his  case,  was  one  which  he  did  not  know  how  to  answer, 
for  it  belonged  to  this  class. 

For  the  present,  then,  I  simply  say  that  the  question  which 
this  case  forced  upon  the  administrator,  was  a  question  of 
real  difficulty.  It  was  such  a  one,  therefore,  as  he  might 
easily  decide  wrong.  And  if  he  should  have  decided  it  wrong, 
the  consequence  would  liiive  been  loss — improper  loss  to  him 
personally,  or  perhaps  to  those  entitled  to  the  assets. 

And  according  to  what  may  be  inferred  from  the  passage 
in  Corny ns  Diijciff:  and  that  in  Stoi-y  8 Equity  Jurhpnuhnce, 
and  from  the  decision  in  Vernoas  Reports,  a  case  involving 
a  qtiestion  of  thiti  kind,  is  a  proper  case  to  be  presented  to  a 
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Court  of  Eqnity  by  an  administrator,  that  it  may  boIyo  the 
question  for  him. 

Indeed,  the  reason  of  the  rules  on  which  the  right  of  tnter- 
pleader  rests,  if  not  the  rules  themselyes,  extends  to  a  case 
like  this.     {Story's  Hq.  §800,  et  $eq.) 

[1.]  Doubtless  there  is  great  danger  of  abuse  of  the  right  to 
hring  such  bills  as  the  present,  but  we  cannot  say  that  we 
think  the  present  bill  is  brought  in  the  abuse  of  that  right. 
On  the  contrary,  we  consider  this  bill  to  make  out  a  case 
which  entitles  the  complainant  to  the  instruction  for  which  he 
asks. 

If  we  are  right  in  this,  the  bill  ought  not  to  have  been  dis- 
missed on  the  demurrer.  And  when  we  say  this,  we  say  all, 
perhaps,  that  in  strictness  of  propriety  ought  to  be  said ;  for 
the  only  proper  question  on  the  demurrer  was,  whether  or  not 
the  case  made  by  the  bill  was  a  case  which  entitled  the  com- 
plainant to  the  instruction  which  he  prayed  for. 

But  other  questions  were  made  on  the  demurrer,  and  they 
V6re  the  main  questions  which  were  argued  in  this  Court; 
therefore,  this  Court  will  express  an  opinion  on  them.  These 
questions  relate  to  what  ought  to  be  the  instructions  which-  a-.^ 
should  be  given  to  the  administrator,  in  the  event  that  any 
ought  to  be  given  to  him — questions  manifestly  more  appro- 
priate to  a  later  stage  of  the  case. 

.  Of  these  questions,  the  chief  one  was,  whether  the  assets       * 
were  to  be  administered  according  to  the  law  of  Alabama  or 
according  to  the  law  of  Georgia  ?     The  domicil  of  the  intes-  ■  w^ 
tate  and  of  aU  the  claimants  upon  the  assets,  was,  it  will  be 
remembered,  in  Alabama.     No  citizen  or  resident  of  Georgia 
had  any  right  or  interest  involved  in  the  case. 

Such,  then,  being  the  case,  was  it  one  in  which  the  assets 
i^ere  to  be  administered  by  the  law  of  Alabama,  or  by  the 
law  of  Georgia  ? 

'It  is  laid  doAvn  by  ffuberus,  in  the  third  of  his  "axioms,", 
that  the  rulers  of  empires,  from  comity,  so  manage  things 
that  the  lan\*s  of  every  people  in  use,  within  its  own  limits, 
shall  preserve,  every  where  else,  their  force,  as  long  as  they 
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work  no  prejudice  to  the  power  or  right  of  any  oihw 
and  his  citizens.  His  words  are,  ^^ReetoT9%  imperiorumf 
idy  eomiter  €igunty  utjura cuju%que  pcpulimtra  terminoB  iffru 
exercUa  teneant  ubiqtie  9ttam  vtm^  quatenui  nihil  poU$M 
autjuri  aUerius  imperariU  ^'%i9que  emtim,  praejtMUeetur/* 
(Story's  conflict  of  laws^  §27^  note  3.) 

According  to  the  English  decisions,  this  axiom  does  not 
allow  to  international  comity  snfiScient  breadth ;  at  least,  not 
to  that  comity  which  relates  to  the  law  of  administratioiis. 

In  Bruce  vs.  Bruetj  in  the  House  of  Lords,  Lord  Thwrkm 
said:  ^^But  to  say  that  the  lex  loci  ret  nf 06  is  to  govern,, 
though  the  domicilium  of  the  deceased  be,  without  oontradie- 
tion,  in  a  different  country,  is  a  gross  misapplication  of  the 
mles  of  Civil  Law  and  jus  gentium^**  ^c.  (2  Bos,  ^  PuL 
281,  note  a.) 

In  Bempde  vs.  Johnstone,  Lord  Rosslyn  said :  ^and  if  the 
argument  had  raised  a  doubt  in  my  mind,  and  I  were  not  in- 
clined to  follow  the  rule  that  has  prevailed  in  other  cases,  I 
am  bound,  by  repeated  decisions  in  the  House  of  Lords,  to 
make  the  decree  I  intend  to  make — that  the  Marquis.had  that 
domicil  in  JSnglandy  that  decides  upon  his  succession  to  Us 
personal  property,  and  carries  the  distribution  according  to 
the  laws  of  England.  The  point  has  been  established  in  the 
cases  in  the  House  of  Lords  which,  if  it  was  quite  new  and 
open,  always  appeared  to  me  to  be  susceptible  of  a  great  deal 
of  argument :  whether,  in  the  case  of  a  person  dying  intestate, 
having  property  in  different  places  and  subject  to  different 
laws,  the  law  of  each  place  should  not  obtain  in  the  distribution 
of  the  property  situated  therein.  Many  foreign  lawyers 
have  held  that  proposition.  There  was  a  time  when  the 
Courts  of  Scotland  certainly  held  so.  The  judgments  in  the 
House  of  Lords  have  taken  a  contrary  course:  that  there  can 
be  but  one  law  ;  they  must  fix  the  place  of  the  domicil ;  and 
the  law  of  that  country  where  the  domicil  is,  decides  where- 
ever  the  property  is  situated.  That  I  take  to  be  fixed  law 
now."    {&  Ves.  200.) 

Upon  the  strength  of  these  and  other  English  decisions  and 
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C|tber  authorities.  Judge  Story^  in  Harvey  vs,  RiclianU^  (1 
Mom,  407,)  felt  himself  authorized  to  say :  ^'  In  the  first  plaoo^ 
the  distribution,  whether  made  here  or  abroad,  must  be  ac- 
oording  to  the  law  of  the  place  of  the  testator^s  domioU. 
This,  although  onee  a  question  vexed  with  much  ingenuity 
and  learning  in  Courts  of  Law,  is  now  so  completely  setiled- 
by  a  series  of  well  considered  decisions,  that  it  cannot  be 
brought  into  judicial  doubt/' 

[2.]  These  decisions  all  give  a  breadth  to  comity  in  respect 
to  the  law  of  administrations  and  successions,  far  beyond  that 
given  to  it  by  the  axiom  of  Ifuberus.  By  that  axiom,  comi« 
tj  makes  the  foreign  law  operative  only  as  long  as  it  doen 
not  prejudice  any  power  or  right  of  the  domestic  sovereign 
mul  his  eitizens.  We  think,  therefore,  that  that  axiom  may 
be  safely  followed.  Indeed,  it  is,  from  its  own  nature  and 
terms,  a  thing  which  can  never  so  operate  as  to  do  either  do- 
mestic^ sovereign  or  citizen  any  Itann. 

But  as  to  whether  the  decisions  aforesaid,  as  interpreted* 
in  the  language  quoted  from  them,  may  be  safely  followed  to- 
the  whole  extent  to  which  they  go,  we  express .  no  opinion. 
Speaking  for  myself,  I  must  say  that  I  doubt  it  strongly. 

Considering,  then,  this  axiom  as  true ;  .that  is,  considering 
it  to  be  really  an  axiom,  the  question  is,  whether  this  State  or 
any  of  its  citizens,  would  be  prejudiced  if  the  assots  in  the  hands 
of  Walker's  administrator,  should  be  administered  according 
to  the  laws  of  Alabama?  And  the  answer  is,  that  neither 
this  State  nor  any  of  its  citizens  could  be  prejudiced  by  an 
administration  of  the  assets  according  to  those  laws ;  for  neither', 
this  Stato  nor  any  of  its  citizens,  has  any  claim  upon  those  as-*^ 
sets  the  sole  claimants  upon  them  being  citizens  of  Alabama. 

It  follows,  that  the  assets  ought  to  be  administered  accord- 
ing to  the  laws  of  Alabama. 

[3.]  If,  then,  the  assets  are  to  be  administered  according 

to  the  laws  of  Alabama,  who  is  the  person   so  to   administer 

them — the  administrator  in  Alabama  or  the  administrator  in 

Georgia  ?     This  we  regard  as  a  question  of  mere  expediency ; 

yoL.xyin-71 
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assets  out  of  his  hands  into  the  hands  of  any  one  in  Alaba- 

Bat  suppose  that  they  did  prefer  an  administration  -which 
-should  be  in  Creorgia,  is  that  decisive  of  the  question  ?  Even  in 
-ihat  case,  ought  not  the  assets  to  be  administered  where  they 
''will  be  best  administered  ?  Ought  they  not  to  be  adminis- 
tered by  that  administrator  who  will  be  likely  to  make  the 
fewest  mistakes  in  their  administration  ?  Are  considerations 
that  concern  the  administrator's  safety  to  have  no  weight  ? 

This,  we  think,  is  not  a  sufficient  reason  why  the  adminis- 
tration should  be  carried  through  in  Gcorgiu,  rather  than  in 
Alabama. 


Ho.  81. — John  Harden  and  Wife  et  ah  plaintiffs  in  error, 
vs.    Wiley   E.    Mangiiam,   executor,   &c.    defendant  in"" 
error.  •% 

,[1.]  C  IT.  by  one  of  the  clauses  of  her  will.  be(|uenthed  certain  negro  slaveff, 
as  follows :  *'  As  niiinumission  i.«,  by  the  laws  of  the  State,  forbidden,  (which 
I  (K>ald  have  ^vished  otherwise,)  I  will  and  bequeath  to  Wiley  K.  Blaugbaniy 
my  truKty  and  faithful  servants.  Charity  and  Starling,  to  have  and  to  hold 
unto  him  and  his  executors  forever,  in  fee,  with  the  very  urgent  request 
that  he  and  they  will  treat  said  negroes  kindly  and  affcctionatel}',  and 
watch  over  and  protect  them — finding  them  a  comfortable  home,  and 
allowing  them  as  many  privileges  and  liberties  a.-*  the  laws  of  the  State 
will  permit  negro  slaves  to  ]>0B8e8s  or  enjoy  :''  JIfUl,  that  such  bequest 
was  not  in  conflict  with  tlio  laws  of  our  State,  prohibiting  manumission. 

Caveat,  in  Pike  Superior  Court.    Tried  before  Judge  Staek, 
April. Term,  1855. 

Mrs.  Christiana  Hall  died,  having  first  made  and  published 
lier  last  will  and  testament,  appointing  Wiley  E.  Mangham 
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her  executor.  The  5th  item  of  said  will  reads  asfollons: 
''As  manumission  is,  by  the  laws  of -the  State,  forbidden, 
(which  I  could  have  wished  otherwise)  I  will  and  beqneadi 
unto  Wiley  E.  Mangham,  my  trusty  and  faithful  serTantB, 
Charity  and  Starling,  to  have  and  to  hold  unto  him  and  his 
executors  forever,  in  fee,  with  the  very  urgent  request  that  he 
AUd  they  will  treat  said  negroes  kindly  and  affectionately, 
juad  watch  over  and  protect  them — finding  them  a  comfortable 
home,  and  allowing  them  as  many  privileges  and  liberties  as 
the  laws  of  the  State  will  permit  negro  slaves  to  poasees  or 
^oy." 

YHien  the  will  was  propounded  for  probate,  plaintiffiiis 
error,  heirs  at  law  of  Mrsw  Hall,  caveated  the  same  upon  the 
following,  among  other  grounds: 

''  Because,  said  instrument  in  writing  is  in  violation  of  the 
lawsof  tliis  State,  enacted  against  the  manumission  of  slaves." 
On  the  trial.  Counsel  for  caveators  asked  the  Court  '^to  de- 
.clare  and  charge  the  Jury,  that  the  fifth  iteoL  of  said  will 
was  void,  and  rendered  the  whole  of  the  will  void,  being  iUe- 
gal  and  in  fraud  of  the  laws  of  the  State  ;*'  which  chvge 
the  Court  refused  to  give,  and  Counsel  for  caveators  excepted. 

0.  C.  Gibson,  for  plaintiffs  in  error. 

H.  &  J.  G.  Grebn  ;  Martin,  for  defendant  in  error. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

[1.]  If  the  words  used  by  the  testatrix  in  the  bequest  of 
these  slaves  to  Wiley  E.  Mangham,  were  considered  without 
reference  to  any  question  as  to  manumission,  there  could  be 
no  doubt  that  the  conclusion  would  instantly  be,  that  the  ef- 
fect of  them  was  to  create  a  fee  simple  title  in  Mr.  Mang- 
ham. 

TIic  testatrix  says  :  "  I  will  and  bequeath  unto  Wiley  R 
Mangham  my  trusty  ami  faithful  servants,  Charity  and  SWr- 
liug,  to  have  and  to  hold  unto  him  and  his  executors  foreveTi 
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is  fee."  And  then  she  couples  with  the  bequest  a  request, 
ihmt  they  shall  be  indulgently  treated,  &c. 

'Now  it  is  true. that  the  gift  is  to  Mr.  Mangham  andki$ 
^eseeuiorSf  and  not  to  his  heirs,  representatives  and  assigns, 
Ivhich  is  the  more  formal  and  usual  method  of  conveyances  in 
fee.  But  such  a  conveyance  as  that  before  us,  by  our  laws, 
and  especially  by  the  second  section  of  the  Act  of  December 
2l8i,  1821,  standing  by  itself,  would  be  held  to  vest  an  abso- 
lute, unconditional  fee  simple  estate  in  the  person  to  whom  the 
Mine  was  executed.  Is  there  any  thing  in  this  will,  going  to 
allow  that  "a  less  estate"  was  intended  to  be  ^'mentioned 
;and  Umited  in  the  bequest  ?" 

On  the  contrary,  we  think  that  the  above  language,  with 
its  context,  clearly  manifests  an  intention  to  give  the  negroes 
absolutely,  and  as  slaves,  to  Mr.  Mangham,  and  not  in  trust 
to  him,  as  is  insisted.  1.  The  testatrix  recognized  the  fact, 
diat  manumission  is  forbidden  in  our  State,  and  says,  that  as 
flbe  cannot  manumit  thom,  she  will  '^  give  and  bequeath  them 
to  Wiley  E.  Mangham,"  &c.  2.  She  gives  the  negroes  to 
him,  ^^  to  have  and  to  hold  unto  him  and  his  executors  forever, 
in  fee."  Thus,  in  the  employment  of  the  words,  "  forever,  in 
fee,"  using  apt  words  for  the  creation  of  an  absolute  estate. 
3.  In  adding  a  request  for  their  kitad  treatment,  she  recog- 
nizes the  right  of  Mr.  Mangham  to  possess  and  control  these 
negroes,  by  asking  that  he  will  treat  said  negroes  kindly,  &;c. 
^^aUowing  them  as  many  privileges  and  liberties  as  the  laws 
of  the  State  will  permit,"  "watch  over  and  protect  them," 
^'^ finding  them  comfortable  homes,"  &c.  4.  She  asks 
that  he  will  allow  them  as  many  privileges,  &c.  "  as  the  laws 
of  the  State  will  permit  negro  slaves  to  enjoy."  Thus,  also, 
recognizing  their  status  in  his  possession,  as  that  of  slaves. 

These  are,  substantially,  the  provisions  of  the  will  on  this 
subject;  and  whilst  they  indicate,  plainly,  a  desire,  that  in 
consideration  of  their  faithful  services,  these  slaves  should  be 
treated  with  all  the  lium unity  and  indulgence  which  the  laws 
would  permit,*  tliey,  at  the  same  time,  manifest  an  intention 
■to  convey  the  shives,  absolutely  and  in  fee  simple,  to  Mr. 
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Mangham ;  and  consequently,  are  not  in  conflict  with  our 
laws  prohibiting  mannmi^sion. 

The  Act  of  1818  declares — 1.  That  every  instrument  in 
Writing,  whether  hy  \cay  rf  tntst  or  otherwise^  made  and  exe- 
cuted fr/r  thn  purpose  of  fiffo-ftng,  or  endeavoring  direetfyfo 
effect^  manumisiHion  of  a  ^ffnv  or  alaven^  shall  be  n  ull  and  void, 
2.  That  such  instruments.  rx'\-utC'i  for  the  purpose  qfeffeet- 
inffj  or  endeavoring  to  efT'^et.  nianumission^  indirectly  and  vir- 
tuaV.yy  hy  allowing  and  s**'»tring  to  such  slave  or  slaves  the 
right  or  privilege  of  working  for  hini^  her  or  themselves^  fr^ 
from  (he  ronfnd  of  th*'  nwHtcr  or  owner  of  said  slaves^  or  of 
enjoying  Ou*  profits  of  hi^^  h*  r  or  their  labor  and  skilly  shaR 
be  void. 

Wc  have  shown  that  tliis  testatrix  has  not  used  words 
which  manifest  an  intention  to  effect  the  manumission  of  these 
slaves  directly.  And  wc  have  also  shown,  that  she  has  not 
indirectly  done  this,  hy  so  be'|ucathing  them  that  they  might 
be  free  from  the  control  of  a  master,  and  enjoy  the  profits  of 
their  labor,  but  has  recognized  tlic  right  of  their  master,  to 
whom  she  has  given  them,  to  control  and  use  them  as  slaves, 
by  requesting  that  he  would  *(Uow  them  such  privileges,  tc. 
as  the  law  would  permit  negro  slaves  to  enjoy. 

It  follows,  that  these  slaves  were  bequeathed  to  Mr.  Mang- 
ham  in  fee  simple ;  arc  his  property  ;  may  descend  to  hia 
heirs,  and  may  be  alienated  by  him,  or  sold  for  his  debts. 

It  is  true,  that  ho  takes  them  subject  to  the  strong  moral 
obligation  which  the  terms  and  character  of  the  gift  impose 
upon  him  ;  for  the  proper  di«cliarge  of  which,  he  is  responsi- 
ble only  to  his  conscience  and  his  Maker. 

To  give  the  construction  iiisi?<tcd  on  by  the  plaintiff  in  error 
to  such  a  will  as  this,  would  be,  in  effect,  to  hold  that  the 
owner  of  slaves,  aged  and  infirm  it  might  be,  to  whom  he  was 
attached  by  the  pleasant  uiemories  of  childhood,  by  the  holy 
emotions  of  gratitude  for  long  and  faithful  services  to  himself  anil 
his  family,  by  tlio  lios  of  n  h'fe-tinio  association,  in  contempla- 
"  tion  of  his  dying  hour,  coiiM  not  make,  without  violation  of 
law,  some  provision  for  the  purposfc  of  saving  them  from  be- 
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ing  subjected  to  the  chances  of  coming  into  th'e  hands  of 
strangers  or  of  hard  task-masters,  by  bequeathing  them  to 
some  friendy  of  such  means  and  character  as  would  serve  to 
^ve  assurance  of  their  future  kind  treatment,  and  by  re* 
questing  that  such  friend,  whilst  controlling  and  holding  them 
as  slaves,  would  extend  to  them  such  privileges  and  indole 
^ence  as  were  compatible  with  law.  We  repudiate  suoh  a 
doctrine. 

Let  the  judgment  be  affirmed. 


No.  82. — James  W.  Poole  alias  James  Vickhouse,  plaintiff 
in  error,  vs.  The  State  of  Georgia. 

[1.]  'Where,  in  order  to  f^i  n  continaance,  the  defendant  designates  the 
names  and  re^idencT  of  his  absent  witnesses,  it  is  comiietent  for  the  Court — 
indeed,  a  highly  commendable  pnictice — ^to  suspend  the  trial,  until  on  of* 
ficer  can  be  despatched  with  process,  to  procure  the  attendance  of  the  wit- 
nesses ;  and  if  it  bo  ascertained  that  the  persons  named  are  fictitious,  the 
cause  will  proceed. 

r2.]  Public  excitement  is  not  a  sufficient  ground  for  the  postponement  of  the 
trial  of  a  petty  ofToncc :  espcciully  where  fire  months  have  elapsed  since 
it  was  committed. 

Indictment  for  simple  larceny,  in  Macon  Superior  Court. 
Tried  before  Judge  Powers,  March  Term,  1855. 

The  defendant,  Poole,  was  arrested  on  the  13th  day  of 
March,  1855,  for  stealing  a  slave,  the  property  of  James  S. 
Hollingshcad,  and  committed  to  jail.  The  Grand  Jury  of 
Maoon  County,  on  the  27th  day  of  the  same  month,  found 
and  returned  a  bill  of  indictment  against  him  for  the  offence. 

The  case  came  on  for  trial,  when  the  defendant  moved  for 
a  continuance,  upon  the  grounds — 
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Ist.  That  there  is  great  excitement  and  prejvdice  agunal 
prisoner  in  the  public  mind,  so  that  he  conld  not  have  or  ob* 
tain,  at  the  present  term  of  the  Conrt,  a  fair  and  impartial 
trial. 

2d«  Because  the  defenduit  has  not  been  able  to  have  J.  B^ 
Jones,  of  DeEalb  County,  and  sundry  citisens — among  thm 
Alfired  Dean,  of  Marshall  County,  State  of  Alabama,  aubpo^ 
naed,  by  whom  he  is  able  to  prove,  that  on  the  day,  16th  Oe^ 
tober,  1854,  when  it  is  charged  the  crime  was  oommitted,  de* 
fendant  was  in  the  County  of  Marshall,  in  the  State  of  Ab- 
bama. 

The  Court  did  not  hurry  on  the  trial,  but  despatched  an 
officer  of  Court  to  DeKalb  County,  Georgia,  and  to  Marshall 
County,  State  of  Alabama,  with  process  for  the  witnesses 
named  by  the  defendant. 

The  officer  having  returned,  the  case  was  again  taken  op. 
The  defendant  insisted  upon  his  motion  for  a  continuanee^ 
upon  the  grounds  stated.  The  officer  being  sworn,  stated 
that  he  could  not  find  or  hear  of  such  persons  as  J.  B.  Jones 
or  Alfred  Dean,  in  DeKalb  and  Marshall  Counties,  and  that 
he  had  made  diligent  inquiry  of  the  Clerks  of  the  Courts  and 
the  Sheriffs,  in  those  counties. 

The  Court  over-ruled  the  motion  for  a  continuance,  and 
Counsel  for  defendant  excepted. 

Cook  &  Moxtfort,  for  plaintiff  in  error. 

Sol.  Gen.  DbGraffenreid  ;  Hall,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Every  person  against  whom  a  bill  of  indictment  is  found, 
shall  be  tried  at  the  term  of  the  Court  the  indictment  is  found, 
unless  the  absence  of  a  material  witness  or  witnesses,  or  the 
principles  of  justice,  shall  require  a  postponement  of  the  trial. 

[1.]  Was  there  any  material  witness  or  witnesses  for  the 
defendant  absent,  to  make  a  postponement  of  the  trial  neces* 
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saiy  or  proper  in  this  case  7  He,  Pool,  pretended  so ;  but 
the  Oonrt,  in  the  ezeroiBe  of  that  diligence  which  cannot  be* 
too  highly  commended,  ascertained  that  the  showing,  nnder 
the  pretext  of  procaring  proof,  was  for  delaj  only;  and 
Ifterefore,  very  properly  refused  a  continuance  on  that  ground.^ 

[2.]  Was  there  any  meric  in  the  other  branch  of  the  ap^ 
aatjon  7  We  think  not.  The  offence  was  committed  in  Oqk 
tober,  1854 ;  the  prisoner  was  put  upon  his  trial  in  Maroh, 
1855.  Surely  here  was  cooling  time.  We  take  occasion  U^ 
aay,  that  this  ground,  itself,  namely :  public  excitement,  liiuf' 
been  greatly  perverted.  It  was  intended  to  apply  to  thofl» 
higher  crimes  which  always  agitate  the  public  mind  to  a  great 
jtegree,  and  when  man  must  be  allowed  a  certain  interral  to 
pause  and  think,  and  throw  off  the  overwhelming  influenoa 
pervading  the  whole  community,  and  swaying  it  as  the  forest 
18  bent  before  the  hurricane.  But  here  is  an  attempt  to  ap- 
ply the  case  of  Aaron  Burr  or  Dr.  Webster  to  a  simple  Imw 
eeny! 

We  repeat  th^  hope,  that  the  Courts  will  imitate  the  admi- 
rable precedent  set  by  Judge  Powers  on  this  occasion,  and 
mmpend  the  case  until  efforts  are  made  to  collect  the  testis 
mony  of  these  unfortunate  defendants,  who,  on  account  of 
their  confinement  in  jail,  &c.  &c.  have  not  had  an  opportuni^ 
of  subpcenidng  their  witnesses.  It  is  humane  in  the  Courts, 
acting  as  Counsel  for  prisoners,  to  despatch  their  Bailiffs  and 
perform  this  service  for  them.  The  principles  of  justice  will^ 
7y  pursuing  this  course,  neither  be  defeated  by  hurrying  pri«^ 
soners  prematurely  to  trial,  nor  by  granting  a  continuance, 
enabling  them  to  escape  jail,  as  they  do  in  so  many  cases, 
before  the  trial  term  arrives.  Let  it  be  understood  that  ef- 
forts will  be  made  to  procure  the  attendance  of  witnesses,  real 
or  pretended,  and  it  will  cut  off  the  temptation  to  those  bare- 
faced perjuries  that  we  have  every  reason  to  apprehend  are 
too  frequently  committed  for  the  sake  of  delay. 
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>•.  83. — ^Mabtha  Booth,  plaintiff  in  error,  f#.  RiCHABft 
Terrell,  defendant  in  error. 


[t.]  Where  H  loaned  properkj  to  T  and  his  wife,  for  the  life  of  the  Utter,  i 
the  understanding,  that  at  her  death,  the  same  "  shonld  be  retamcd  to  Ui* 
daughter  M  :**  Held,  that  this  was  not  an  attempt  to  Test  a  remainder  la 
M  bj  parol  gift ;  and  that  she  might  sue  for  and  recorer  the  propertj  firos 
T,  after  the  death  of  his  wife. 

Trover,  in  Newton  Superior  Court.  Tried  before  Judge 
Stark,  March  Term,  1855. 

This  was  an  action  of  trover  brought  by  John  P.  Booth  and 
his  wife,  Martha  Booth,  against  Richard  Terrel,  for  the  re- 
covery of  eight  negro  slaves,  to  wit :  Letty  and  seven  chilren, 
named  in  the  declaration.  Pending  the  action,  John  P.  Booth 
died,  and  the  same  proceeded  in  the  name  of  the  wife. 

The  defendant  pleaded  the  general  issue  and  the  Statute  of 
Limitations. 

On  the  trial,  plaintiiT  proved  by  two  witnesses,  that  in  the 
year  1820,  in  Jefferson  County,  Richard  Hodges,  the  father 
of  Mrs.  Booth,  loaned  Letty,  the  negro  woman  sued  for,  to 
Richard  Terrell  and  his  wife,  for  and  during  the  life-time  of 
the  latter,  with  the  understanding,  that  at  the  death  of  Mrs. 
Terrell,  the  said  girl  Letty  should  be  returned  to  his  daughter, 
Martha  Hodges,  the  plaintiff  in  the  action.  Plaintiff  also 
read  in  evidence  the  will  of  Richard  Hodges,  the  2d  item 
of  which  read  as  follows  :  '^  I  give  and  bequeath  to  my 
daughter,  Martha  Hodges,  eleven  negroes,  named  as  follows : 
Mary  and  her  four  children,  (naming  them  and  others,)  and 
Letty — the  last  named  in  the  possession  of  Mrs.  Terrell,  and 
to  remain  so  during  Mrs.  Terrell's  natural  life ;  then  to  be- 
come the  property  of  my  daughter,  Martha  Hodges.**  The 
plaintiff  also  proved  the  death  of  Mrs.  Terrell,  the  conversion 
and  value  of  the  negroes,  and  closed. 

The  defendai\t  introduced  testimony  wliich  it  is  unnecessa- 
ry to  set  out  here. 
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The  Court  charged  the  Jury :  ^^  if  Hodges  had  title,  and 
loaned  the  property  to  Mrs.  Terrell  for  life,  and  vat  her  de4dt 
to  be  returned  to  him  or  his  heirs  :  if  this  state,  of  facts  hM 
been  proven,  it  shows  that  Hodges  never  intended  to  part 
with  the  dominion  of  the  property ;  and  the  plaintiff,  on  this 
state  of  facts,  must  recover.  If  Hodges  had  title  add 
loaned  the  property  to  Mrs.  Terrell  for  life,  to  be  delivered^  at 
ber  death,  to  the  plaintiff,  this  is  an  attempt  to  create  an  estai^i 
in  remainder  by  parol,  which  cannot  be  done  ;  and  the  do- 
minion  of  the  property  having  been  parted  with  by  the  lender, 
it  vested  an  absolute  fee  simple  estate  in  Mrs.  Terrell,  asd 
through  her  in  her  husband ;  and  if  this  state  of  facta  hat 
been  proven,  your  finding  must  be  for  the  defendant." 

To  which  charge,  Counsel  for  plaintiff  excepted. 

EzzARD ;  Clark,  for  plaintiff  in  error. 

Floyd,  for  defendant  in  error.  ^ 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

We  think  that  the  Court  below  erred  in  so  framing  hit 
idiarge,  that  the  Jury  might  infer,  from  the  language  used^ 
that  though  a  loan  from  one  person  to  another  were  gratis 
itinu ;  yet,  if  the  property  were  Uybe  delivered  to  a  third 
person  at  the  termination  of  the  loan,  the  lender  had  parted 
wifh  all  dominion  over  it  from  the  beginning,  and  the  tnuMh 
actipn  amounted  to  a  gift  to  the  first  taker. 

The  Court  says  :  ^'  If  Hodges  had  titles,  and  Ibaned  the 
property  to  Mrs.  Terrell  for  life,  to  be  delivered,  at'her  death, 
to  the  jplalntiff,  Martha  Booth,  this  is  an  attempt  to  create 
a  remainder  by  parol,  which  cannot  be  done ;  and  the  domin- 
ion over  the  property  having  been  parted  with  by  the  lender, 
it  vested  an  absolute  fee  simple  estate  in  Mrs.  Terrell,  and 
through  her,  in  her  husband. '^ 

The  predicate  for  the  conclusion  which  the  Court  draws, 
:vix:  that  a  fee  simple  vested  in  Mrs.  Terrell  is,  that  tlie 
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property  was  loaned  to  her  for  life,  to  be  delivered  at  her 
death.  If  Hodges,  says  the  Court,  loaned  the  property,  far  l^ij 
to  Mn.  Terretty  to  be  delivered,  at  her  death,  to  the  plaimtiff^ 
that  vested  an  abeoliUefee  eimple  estate  in  Mr 9.  TerrelL 
' '  According  to  this  reasoning,  it  follows,  therefore,  that 
ihongh  the  loan  was  gratuitous,  and  was  intended  to  ha?e 
nothing  but  the  characteristics  of  a  gratuitous  loan,  one  of 
which  is,  that  it  must  ^^rest  upon  the  good  pleasure  and  faith 
of  the  lender,"  and  is  '' strictly  precarious."  {Storg  oa 
JSail,  §268,  and  cases  tJiere  cited.)  Yet,  if  the  property  wu 
to  be  delivered  to  the  plaintiff  at  the  death  of  Mrs.  Terrell, 
it  amounted  to  a  gift.  This  ptoposition  is  equivalent  to  the 
declaration,  that  though,  by  the  transfer  of  the  proper^  lo 
the  plaintiff,  the  lender,  Hodges,  uCitended  to  loan  the  proper- 
ty, and  not  to  part  with  dominion  over  it;  yet,  by  sach 
transfer,  he  did  part  with  dominion  over  it,  because  it  was 
not  to  return  to  him  upon  the  death  of  the  bailee. 
>  We  cannot  recognize  the  correctness  of  this  proposition. 
On  the  contrary,  it  appears  to  us,  that  in  the  very  nature  of 
terms,  the  lend^'u*  did  not  part  with  dominion  over  the  pro- 
perty, so  far  as  the  right  to  withdraw  it  from  the  possesuon 
of  Mrs.  Terrell  was  concerned,  if  it  were  a  gratuitous  loaa 
to  her ;  and  therefor .%  the  conclusion  of  the  Court  was  erro- 
neous. 

But  it  is  urged  that  the  meaning  of  the  Court  may  have 
been,  that  if  Hodges  held  parted  with  dominion  over  the 
property,  by  the  loan  to  Mrs.  Terrell,  this  gift  was  an  attenlpt 
to  create  a  remainder  by  pi^ol,  whether  he  had  said,  or  not, 
that  he  loaned  the  property. 

Two  criticisms  are  to  b3  made  upon  this  observation: 
1.  Such  seems  not  to  have  beea  the  way  in  which  the  Court  de- 
sired to  be  understood,  as  we  infer  from  the  fact,  that  the 
learned  Counsel,  in  his  argumen  t,  has  presented  the  view  which 
we  attribute  to  the  Court.  2.  Tf  the  meaning  of  the  Court 
were  such  as  last  suggested,  he  did  not  clearly  express  him- 
self, so  that  the  Jury  miglit  unde  rstand  the  difference  between 
such  a  parting  with  the  property,  tf  aid  a  mere  gratuitous  loan,  in 
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irliieh  the  owner  did  not  intend  to  part  with  dominion  over  it; 
4aid  therefore,  the  Court  erred. 
Let  the  judgment  be  reversed. 


ISo.  84. — ^Edward  J.  Dawson,  plaintiff  in  error,  r«.  JamM 
Callaway,  defendant  izi  error. 

W}  The  execution  of  a  commission  to  take  testimony,  was,  in  all  respeeli, 
npdar,  except  that  it  lacked  the  words,  *<  answered,  snbicrlbed  and  swoM 
to  hefbie  as,"  jast  above  the  place  where  the  commissioners  signed  tbdr 
names.  The  depositions  were,  in  fact,  signed  by  the  witness.  The  com- 
nisslon  thus  executed,  lay  in  office  for  more  than  three  years.  During  the 
trial,  the  defendant  objected  to  the  execution  of  the  commission,  becanta 
the  return  lacked  the  words  aforesaid.  The  Goirt  ruled  out  the  testimosy : 
MMf  that  the  Court,  instead  of  ruling  out  the  testimony,  should  ha? e  le- 
quired  the  defendant  either  to.  waive  the  objection  or  submit  to  a  general 
continuAce  of  the  case. 

.[S.J  The  opinions  of  a  witness  do  not,  in  general,  amount  to  eyidence. 

p.]  A  witness  swore,  in  reference  to  the  execution  of  a  bill  of  sale,  as  fid- 
lows  :  "I  did  sign  the  said  bill  of  sale  as  an  attesting  witness ;  I  saw  saM 
Jesse  Coc  execute  said  bill  of  sale,  to  said  Susannah  Watts,  (as  I  suppose^) 
fiir  the  purposes  therein  mentioned  f '  Jleldf  that  this  was  enough  to  mate 
the  bill  of  sale  admissible  to  the  Jury. 

[4.]  [5.]  Declarations  accompanying  possession  and  explanatory  of  it,  ara 
admissible  as  evidence  for  the  declarant  and  tliose  claiming  under  him. 

[6.]  [7  ]  A  deceased  person  is  represented,  by  his  executor,  de  son  tort ;  and 
also,  by  that  executor's  executor,  df  son  tort — so  that  if  the  relationship  of  thi» 
deceased  person  to  another,  is  such  that  the  Statute  of  Limitations  will  not 
run  in  his  favor,  theirs  is  such  that  it  will  not  run  in  their  favor. 

£8.]  The  Statute  of  Limitations  can  bo  pleaded  by  those  in  whoso  favor  it  op- 
erates, and  by  those  claiming  under  them,  and  by  no  others. 

[d.]  If  one  side  examines  a  witness,  though  only  on  a  single  point,  the  other 
has  the  right  to  cross-examine  him  on  ever}'  point. 

Trover,    in    Meriwether   Superior   Court.     Tried   before 
Judge  Bull,  February  Term.  1856.r 
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This  was  an  action  of  .trover,,  brought  by.  Edward  J.  Daw- 
eon  against  James  Callaway,  for  the  recovery  of  four  negroes 
— ^Patsey  and  her  three  children. 

The  defendant  pleaded  the  general  issae  and  Statute  of 
Limitations. 

On  the  trial,  the  plaintiff  proposed  to  read  the  evidence  of 
David  Dawson,  taken  by  commission.  The  interrogatories 
wer^  filed  in  Court,  in  August,  1851,  and  the  trial  was  had 
in  February,  1855.  No  objection  having  been  filed,  the  de- 
fendant objected  to  the  evidence,  because  the  commissioners 
did  not,  at  the  foot  of  the  answers  of  the  witness,  say  :  ^'  An- 
awered,  subscribed  and  sworn  to  before  us."  The  usual 
certificate  preceded  the  answers,  in  which  it  was  stated  that 
Ae  witness  '^  had  answered,  after  being  duly  sworn,"  &c. 
The  Court  sustained  the  objection,  and  plaintiff  excepted. 

The  facts  of  this  case,  as  appeared.from  the  evidence,  were 
as  follows:  On  the  17th  of  March,  1815,  Jesse  Coe  executed 
«  bill  of  sale  to  Susannah  Watts,  for  a  negro  girl,  Charity, 
(the  mother  of  Patsf y,)  the  consideration  being  9375. 

At  tlie  time,  Susannah  Watts  and  her  brother  John  Watts, 
4Uid  Milly  Watts,  were  living  together,  and  continued  to  do 
80,  and  exercise  acts  of  ownership  over  the  negro  girl,  Chiur- 
ity,  until,  according  to  the  statement  of  one  witness,  the  year 
1821,  and  according  to  another  witness,  until  the  year  1827. 
The  Watts*  family  then  separated,  and  the  negro,  Charity, 
was  left  in  the  possession  of  John  Watts.  In  1839,  John 
Watts  died  in  the  County  of  Meriwether,  in  possession  of  the 
negroes.  There  was  no  administration  upon  his  estate.  The 
negroes  went  into  the  possession  of  his  widow,  who  kept  them 
until  18-45,  when  slie  died,  and  the  negroes  went  into  the  pos- 
session of  her  daughter,  the  wife  of  the  defendant,  who  had 
them  ill  possession  at  the  time  of  their  intermarriage.  Mrs. 
Callaway  was  of  age  at  the  time  of  the  death  of  her  mother. 
The  plaintiff  then  read  the  evidence  of  George  Watts,  to  prove 
the  execution  of  the  bill  of  sale  from  Jesse  Coe  to  Susannah 
Watts,,  as  follows  :  ^^  I  did  sign  the  said  bill  of  sale,  as  an  ai^ 
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testing  witness.  I  saw  Jesse  Coe  execute  said  bill  of  sale  to 
Susannah  WattSy  (as  I  supposed,)  for  the  purposes  therein 
mentioned." 

To  the  cross-interrogatories,  the  witness  stated — '^  mj  rear 
sons  about  the  purchase  money  is  this :  I  believe  John  Watts 
counted  the  monej  down,  (for  Charitj)— don't  know  wl^ose 
money  it  was,  nor  do  I  know  when  carried  to  the  place.  It 
was  and  is  my  opinion,  that  if  Susannah  Watts  had  the  mon- 
ey, she  must  have  got  it  from  John  Watts." 

To  which  plaintiff  objected ;  the  Court  over-ruled  the  ob- 
jection and  plaintiff  excepted. 

Plaintiff  then  proposed  to  read  in  evidence  the  bill  of  sale, 
to  which  defendant  objected,  ^'  because  the  witness  did  not 
say  he  was  present  at  the  time  o£  its  execution,  and  did  not 
say  he  saw  it  signed,  sealed  and  delivered;  and  that  the 
name  of  George  Watts  plainly  appeared  to  bo  signed  with 
different  ink  from  that  of  the  other  witnesses." 

The  Court  sustained  the  objection,  and  plaintiff  excepted. 
.  Plaintiff  then  proposed  to  read  in  evidence  so  much  of  the 
depositions  taken  by  the  defendant  for  the  same  witness,  as 
showed  that  he  was  present  at  the  execution  of  the  bill  of 
sale.  The  defendant  insisted  that  plaintiff  could  not  read  a 
portion  without  reading  all  of  the  answers  of  the  witness^ 
The  Court  so  ruled,  and  plaintiff  excepted. 

Plaintiff  then  proceeded  to  read  said  depositionB--objecting 
to  the  following  portions,  in  which  the  witness  stated :  "  Ido 
not  know,  but  think  John  Watts  counted  the  money  to  Coe, 
for  the  negro  Charity.  I  was  acquainted  with  the  means  and 
circumstances  of  Susannah  Watts  at  that  time.  If  she  had 
the  means  to  buy  negroes,  I  think  she  obtained  it  through 
John  Watts."  ^'  John  Watts  had  the  means  to  buy  negroes, 
unless  he  had  previously  transferred  them  to  Susannah  Watts. 
I  know  of  no  other  reason  to  induce  John  Watts  to  have  the 
bill  of  sale  for  Charity  made  to  Susannah  Watts,  than  that 
he  feared  he  might  be  involved  by  his  wife,  who  had  left  him. 
I  do  not  know,  positively,  but  think  that  John  Watts  had 
p.aid  over  the  amount  of  the  purchase  money  for  the  negroes." 

t 
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The  plaintiff  objected  to  this  portion  of  the  evidenoe,  at 
abore  stated.  The  Court  over-ruled  the  objection,  and  plain* 
tiff  excepted. 

'  Plaintiff  then  read  in  evidence  the  depositions  of  Benjamin 
and  Millj  Dawson — the  following  portions  of  which  were  ob- 
jected to  bj  the  defendant  and  ruled  out  by  the  Court,  and' 
plaintiff  excepted :  ^^  After  the  negro  was  brought  home,  Sn> 
sannah  Watts  claimed  the  negro."  ^^  During  their  staj  in 
Hall,  Susannah  Watts  made  a  deed  of  gift  of  Charity  to  Jolm 
Watts'  oldest  daughter,  Susannah."  ^'  Susannah  Watts  heard,, 
in  the  Spring  of  1849,  that  John  Watts  was  dead,  and  hia 
&mily  in  Meriwether  County."  '^  He  (Benj.  Dawson)  wrote 
letters,  at  various  times,  to  people  in  Hall  and  Jasper  Counties, 
to  know  where  John  Watts  had  gone,  but  never  heard  any  thing 
from  him."  He  further  say  a :  ^' in  the  Spring  of  1849,  Thomas 
Bloodworth,  brother-in-law  of  his,  wrote  him  from  Columbus, 
or  near  there,  that  John  Watts  had  returned  to  Georgia,  and 
his  family  and  the  negroes  were  in  Meriwether  Coun^ ;" 
and  this  was  the  first  time  Susannah  Watts  had  heard  of  him 
since  he  left  Hall.  This  latter  portion,  not  in  brackets,  was 
not  objected  to. 

Plaintiff  then  read  in  evidence  a  deed  of  gift  from  Susan- 
nah Watts  to  the  plaintiff,  for  the  negroes,  Patsey  and  her* 
children,  dated  on  the  25th  day  of  July,  1849. 

Plaintiff  then  introduced  the  defendant,  to  prove  the  ex- 
istence and  value  of  a  child,  bom  since  the  commencement  of 
the  suit,  which  he  did. 

Defendant's  Counsel  then  proposed  to  examine  the  de- 
fence on  the  merits  of  the  case  not  touched  upon  by  the  di- 
rect examination.  Plaintiff  objected.  The  Court  over-ruled 
the  objection,  and  plaintiff  excepted. 

The  Court  charged  the  Jury  as  follows : 

That  no  administration  on  the  estate  of  John  Watts  or  his 
widow,  was  shown ;  the  possession  of  John  Watts  and  his 
widow,  and  afterwards  of  his  daughter,  were  seperate  and 
independent  possessions.    That,  therefore,  if  John  Watts- 
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H^  the  bailed  of  Susannah  Watts,  thotigh  the  Statute  of  LiiqS-' 
tMtions  did  not  begin  tonin  in  his  favor  nntil  he  proved  knoifl*- 
^dge  of  the  conversion  to  Snsannah  Watt« ;  or  if  he  ha^ 
fttadnkntly  concealed  the  property,  the  Statute  could  noi' 
ttax  niitil  a  discovery  of  the  fraud ;  yet,  that  these  rules  did 
not  ap})ly  to  the  possession  of  his  widow — ^that  her  posseik 
rioh  being  a  separate  one,  could  not  be  affected  by  his  frauds 
^  bailment,  or  contract ;  and  that  if  the  Jury  should  believi* 
t&at  the  widow  of  John  Watts  held  the  property  adversely^ 
titxr  years  after  the  death  of  John  Watts,  using  it  as  lieif 
own,  and  converting  it  to  her  use,  then  she  had  a  good  titltf- 
to  it,  unless  she  had  fraudulently  concealed  it  from  Susannati 
Watts;  and  this  defendant  could  plead  this  outstanding  title 
by  the  Statute  in  Mrs.  Watts,  in  bar  of  this  action,  thon^ 
he  might  not  claim  under  her,  nor  tack  her  possession  to  hii 
to  create  a  bar  by  the  Statute  of  Limitations.  And  to  ilb 
charge  plaintiff  excepts. 

Farther — ^that  the  possession  of  Miss  Watts  was  iepart^ 
frtkn  that  of  her  father  and  mother ;  and  she  would  Aot  be 
iffected  by  the  character  6f  theif*  possessions  or  their  fraudlr.' 
And  that  though  she  held  the  property  as  a  trespasser;  yet^^' 
tlHrt  on'  her  marriage  with  defendant,  her  possession  becaine 
hhr  possession — ^that  their  possessions  were  one;  and  if  moiV 
thiaii  four  years  had  elapsed  from  the  commencement  of  th«' 
possession  of  Miss  Watts  to  the  bringing  of  the  suit,  that 
the  plaintiff  was  barred  and  they  must  find  for  the  defendant. 
Aiid  to  this  charge  plaintiff  excepts.  ' 

The  plaintiff's  Counsel  asked  the  Court,  in  writing,  to 
charge  the  Jtiry,  "that  if  the  possession  of  defendant  is  i 
poajsi^dh  through  John  Watt)!,  or  undnr  him,  he  is  in  no 
better  condition  that  John  Watts."  The  Court  refused,  absa^'' 
luiely,  to  give  this  charge,  remarking,  "  there  was  not  a  sehi- 
tfflia  of  evidence  to  sujpport  it;  that  there  was  no  evidenoa* 
thil'  defi^dant  reoeiv^  the  property; by  descent;"  and  to^ 
this  refusal  plaintiff  excepts. 

The^pftaintiff's  Counsel  aaked  the  Court,  itt  writing,  to'  clutfge 
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I3i6  Jarj,  *^  That  possesaion,  to  mature  « title  under  the  Btat* 
lite  of  Limitations,  must  be  adverse  and  oontinaoufi,  and  oon- 
tinuously  adrerse  ;  and  that  if  the  possessions  of  Mrs.  Watts 
and  Miss  Watts,  and  defendant^  are  »ep€trate  possessions^  the 
'  defendant  ean  elaim  no  benefit  from  any  possession  prior  to 
kib  own.'*  The  Court  gave  this  eharge  with  a  qualificatioBy 
to-wtt :  that  if  Mrs.  Watts  held  the  property  more  than  fimr 
jears,  and  had  a  statutory  title,  the  defendant  could  plead  it 
in  bar  of  this  action,  though:  he  did  not  claim  imder  Min. 
Watts.  And  to  this  refusal  and  qualificatiKm,  the  plaintif 
taeepts. 

'  B.  H.  Hill,  for  plaintiifin  error. 

Dovghebtt;  Warner  ;  Moore;  Hall,  for  defendant- 

Bg  the  QouH. — ^Beknino,  J.  delivering  this  opini<^. 


It  appears,  upon  the  face  of  the  return  pf  the 
^t%  to  examine  David  Dawson,  that  David  Dawson  s^nud  the 
depositions  returned. 

It  is  very  doubtful,  therefore,  whether  enough  does  not 
appear  upon  the  face  of  that  return  to  show  the  commissioa 
fo  have  been  well  executed — very  doubtful  whether  enou^ 
does  not  appear  upon  the  &ce  of  the  return,  to  show  that  thi 
depositions  were,  in  fact,  ^^  answered,  subscribed  and  swon. 
to"  before  the  commissioners,  by  the  witness.  I,  myself,  aa 
Tdry  much  disposed  to  think  that  there  does  appear  enough 
to  show  that. 

And  then,  the  interrogatories  had  lain  in  office  for  nerfr 
Aan  three  years.  And  the  47th  rule  of  Court  reqtiires  all 
objections  to  the  execution  and  return  of  interrogatotics,  on 
appeal  trials,  to  be  made  before  the  cause  has  been  snbmiflel 
to  the  Jury.  The  case  was  on  the  apptel.  The  plaintiff*s 
oetitinnances  were  exhausted. 

[1.]  We  think  the  most  the  Cowrt  could  have  done  od  fki^ 
direction  to  t]pe  execution  of  the  oomnissfOB.  irould.l^ve  tusNi 
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%Q  present  to  the  defendant  the  alternutivo,  cither  to  vaire 
tbe  objection  or  submit  to  a  general  continnancc  of  the  i^ase. 
Several  parts  of  the  answers  of  George  "Wutts  consisted  in 
Bere  matter  of  opinion ;  and  tlicreforc,  sliould  not  Liivo  been 
read  to  the  Jury,  against  the  objection  of  the  j)hiintifr.  These 
ports  are  as  follows:  1.  A  part  of  Watt's  answer  to  the  first 
oroBB-qnestion  in  the  plaintiff's  set  of  interrogatories  for  him, 
in  tlie  following  words :  "  it  was  and  is  my  opinion,  that  if 
Stiaannah  Watts  had  the  money,  she  must  have  got  it  from 
John  Watts."  2.  A  part  of  Watts'  answer  to  the  second 
&eot  interrogatory  in  the  defendant's  set  of  interrogatories 
ibr  him,  in  the  following  words  :  *'  I  do  not  know,  but  think 
John  Watts  counted  the  money  to  Coo  for  all  the  negroes." 
'^  If  she  had  the  means  to  buy  negroes,  I  think  she  o1)tained 
it  through  John  Watts."  3.  A  part  of  liis  answer  to  the  first 
cross-interrogatory  of  this  same  set,  in  the  following  words: 
"I  have  already  stated,  in  2d  interrogatory,  that  John  Watts 
oouiited  the  money  to  Goe — I  think,  I  cannot  say,  positively, 
it  was  Jolift  Watts'  money.  If  Susannah  Watts  had  the 
nieans,  I  think  it  came  through  John  Watts."  *'  I  do  not  know, 
positively,  but  fJunk  that  John  Watts  had  and  paid  over  the 
amount  of  the  purchase  money  for  the  negroes." 

[2.]  As  it  appears  to  us,  the  witness  intends,  by  these  an- 
swers, to  give  nothing  but  his  opinions.  If  so,  the  answers 
were,  of  course,  not  proper  to  go  to  the  Jury. 

George  Watts,  as  to  the  execution  of  the  bill  of  sale,  swore, 
in  answer  to  the  plaintiff's  interrogatories,  as  follows:  ^^I 
did  sign  the  jsaid  bill  of  s:ilc,  as  an  attrstini^  witness.  1  saw 
said  Jesse  Coe  execute  said  bill  of  sale  to  said  Susannah 
Watts,  (as  I  supposed,)  for  the  pur]K)ses  therein  mentioned." 
This,  the  Court  held,  did  not  prove  the  bill  of  sale  sulKciently 
to  make  it  admissible  to  the  Jury.  But  wo  think  it  did.  If 
this  statement  be  true,  the  most  obvious,  if  not  tlie  necessary 
inference  from  it  is,  that  the  witness  saw  the  bill  of  sale  signed 
and  delivered  ;  that  he  was  present  when  tbat  was  done,  and 
that  he  attested  the  doing  of  it.     A  statement  from  wliich 
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Bach  an  inferoncc  may  be  drawn,  is  certainly  aufficient  to 

earry  the  instrument  to  which  it  relates  to  the  Jury. 

Any  objection  to  the  word  ^'  execute/'  on  the  score  that  it 
expresses  a  conclusion  rather  than  a  fact,  would  equally  lie 
to  any  one  of  the  words,  sign,  seal,  deliver. 

It  appears,  that  at  the  time  when,  the  slave.  Charity,  was 
purchased,  and  for  a  while  afterwards,  Susannah  Watts  and 
John  Watts  lived  together. 

[4.]  And  thus  living  together,  prima  faeiej  by  presump- 
tion of  law,  they  were  in  the  joint  possession  of  the  slavei 
Any  declaration  of  either,  made  while  they  were  so  living  to- 
gether, explanatory  of  the  nature  of  the  possession,  would 
therefore  be  admissible  as  evidence,  for  the  one  which  made 
it,  under  the  principle  of  the  res  jre»te.  (1  Greenlf.  Ev. 
§108,  and  cases  cited.) 

Milly  Dawson,  a  witness,  swore  this:  '^she  knows,  after 
the  negro  was  brought  home,  Susannah  Watts  claimed  the 
negro."  This  declaration  of  Susannah  Watts,  was  explana- 
tory of  the  nature  of  the  possession  which  she  had  of  the  ne- 
gro. It  went  to  show  the  possession  to  be  one  in  her  own 
separate  right.  The  declaration  was  therefore  admissible  in 
fjEtvor  of  her  and  of  those  claiming  under  her,  according  to 
the  above  stated  principle. 

This  witness  also  testified  to  this:  ^^  during  their  stay  in 
Hall,  Susannah  Watts  made  a  deed  of  gift  of  Charity  to  John 
Watts*  oldest  daughter,  Susannah."  If  this  was  true,  the  deed, 
itself,  was  better  evidence  of  it.  And  nothing  appears  to 
show  the  deed  not  to  have  been  within  the  possession  or  the 
poAver  of  the  plaintiff.  And  unless  something  of. this  kind  ap- 
pears, none  but  the  best  evidence  is  to  be  received. 

It  was  right  of  the  Court,  therefore,  to  reject  this  testimo- 
ny. 

This  witness  and  her  husband,  Bcnj.  Dawson,  jointly,  testi- 
fied as  follows :  '•  Thoy  say  Susannah  Wiitts  lived  constantly 
with  them  from  the  time  Jolm  Watts  went  from  Hall  County. 
They  know  she  did  not  know  where  John  Watts  had  gone  ; 
their  reasons  for  saying  so,  is  because  they  often   heard  her 
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W^j  BO,  aad  becaiuc  alio  made  many  efforts  to  find  where  li# 
"was."  ^^  Because  they  often  heard  her  say  eOj*'  was  objected 
to  by  the  defendant,  and  ruled  out  by  the  Court. 

[5.]  Taking  this  whole  statement  together,  wo  understand 
the  witnesses  to  mean,  that  these  sayings  of  Susannah  Watta 
were  made  during  the  time  when  she  was  making  '^  the  many 
eSbrts  to  find  whore  he  was,''  of  which  they  speak.  If  we 
9re  right  in  this,  these  sayings  were  the  natural^  if  not  the  ne- 
cessary accompaniments  of  those  efibrts  ;  and  so,  were  ad- 
Hiissible  as  evidence,  under  the  principle  of  the  ree  geetce^  in 
the  same  manner  as  was  her  declaration,  above  noticed,  ex- 
planatory of  her  possession  of  the  slave  Charity. 

Was  the  charge  of  the  Court  below  right  ? 

The  main  proposition  in  the  charge  was  this  :  ^'  that  as  no 
%dministration  on  the  estate  of  John  Watts  or  his  widow  was 
shown,  the  possessions  of  John  Watts  and  his  widow,  after- 
wards of  his  daughter,  were  separate  and  independent  posses- 
sions." And  this  proposition  was  one  which  we  think  might 
or  might  not  have  been  true,  according  as  the  facts  might  im- 
port one  or  another  of  two  things.  If  the  import  of  the  facta 
was,  that  the  possessions  of  the  widow  and  of  the  daughter^ 
were  respectively  acquired  in  any  other  manner  than  as  the 
successive  representatives  of  John  Watts,  then  it  was  true  that 
-the  possessions  of  the  widow  and  of  the  daughter,  were  ''se- 
rparate  and  independent  possessions.'*  Dut  if  the  import  of  the 
facts  was,  that  these  possessions,'  which  the  widow  and  tha 
daughter  had,  were  acquired  by  them  as  the  representatives 
•of  John  Watts,  tlicn  it  was  not  true  that  the  ''  possessions 
were  separate  and  independent  possessions."  And  that  '^no 
-administration  on  the  estate  of  John  Watts  or  his  widow  was 
shown,'*  was  by  no  means  conclusive  that  the  widow  did  not 
represent  Jolm  Watts — and  by  no  means  conclusive  that  the 
daughter  did  not  represent  the  widoAV.  Jf  tlie  widow  took 
possession  of  the  slaves  us  the  executor  in  her  own  wrong,  of 
John  Watts,  slic  held  the  slaves  as  the  representative  of  John 
Watts ;  and  if  the  daughter  took  posses^iion  of  the  slaves,  as 
>the  executor  in  her  own  wrong,  of  the  widow,   she   held  the 
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QJlaves  as  the  representative  of  the  widow;  and  therefiDre^  as 
the  representative  of  John  Watts. 

An  executor  in  his  own  wrong,  may  be  such  representatiw. 

.  An  executor  in  his  own  wrong,  is  subject  to  an  action  bj 

the  rightful  executor,  by  the  creditors  and  by   the.  legatoe& 

{Wentuforih  j&Vr»,  331,  and  note  {1).  Wms.  JEx'rs,  141^  and 

futeB  {h).and  (t). 

^^  AH  lawful  acts  which  an  executor  de  S09i  tort  doth,  an 
good."  {Id.  145,  quotitig  froin  Coulter* b  Octse^  5  Oo.  80  6.) 

Such  an  executor  is  to  '^  be  sued,  generally,  by  the  name 
of  executor  of  the  last  will  and  testament  of  the  defunei^^ 
( Went.  Ex'r%,  328.)  So,  such  an  executor  may  be  sued,  just- 
ly, with  the  rightful  executor,  if  there  is,  one.   '  (/(i.  /6ui) 

An  executor  in  his  own  wrong,  then,  it  is  clear,  is  the  re- 
presentative of  the  deceased  person  whose  estate  he.  takes 
into  possession. 

Therefore,  it  may  be  that  the  import  of  the  facts  in  this 
case  is,  that  the  widow  of  John  Watts  was,  as  to  the  posses- 
sion of  the  slaves,  the  representative  of  John  Watts;  for  tfiat 
import  may  be,  that  she  took  possession  of  the  slaves  as  exe- 
cutor in  her  own  wrong. 

And  in  like  manner,  the  executor  in  his  own  wrong,  of  an 
executor  in  his  own  wrong,  may  be  the  representative  of  such 
first  deceased  person. 

This  would  scorn  to  be  a  proposition  that  follows  from  the 
principle,  that  "  the  executor  of  an  executor,  how  far  soever 
in  degree  remote,  stands,  as  to  the  points  both  of  being,  hav- 
ing and  doing,  in  the  same  state  and  plight  as  the  first  and 
immediate  executor;"  {Went,  JCxrs,  402,  and  note  1;)  for 
an  executor  in  his  own  wrong,  is  an  executor.  And  then,  to 
hold  tlie  contrary,  wv.  t?lioiild  have  to  say  that  an  exeeutor 
in  his  own  wrung,  lias  a  situation,  in  sonic  particulars,  more 
advantageous  than  that  which  a  rightful  executor  has. 

This  jirojKJsition  would  fc-eem  to  be  also  involved  in  the  11th 
section  of  the  \(*.i  oi'  171)2,  to  protect  the  estates  of  orphans, 
&c.  whicli  section  is  as  follows :  '*  All  and  every  the  execu- 
tors and  administrators  of  any  person  or  persons  who,  as  ex- 
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^entdr  or  exeeators,  in  hia  or  their  own  wrong  or  administra- 
iarsj  shall  waste  or  convert  any  goods,  chattels,  estate  or  as- 
sets of  any  person  deceased,  to  their  own  use,  shall  be  liable 
and  chargeable  in  the  same  manner  as  their  testator  or  intes- 
tate would  have  been,  if  they  had  been  living."  {Pr.  IHg. 
929.) 

And  this  proposition  seems  to  be  expressly  affirmed  by  the 
Act  of  the  48  of  JEUzabethy  against  fraudnlent  administrations. 
That  Act  says:  ^^that  every  person  and  persons  that  hereaf- 
ter shall  obtain,  receive  and  have  any  goods  or  debts  of  any 
person  dying  intestate,"  ^^npon  any  fraud,  as  is  aforesaid,-  or 
irt^hout  such  valuable  consideration  as  shall  amount,  to  the 
falue  of  the  same  goods  or  debts,  (mt  near  thereabouts,  (except 
i^^be  in  or  towards  satisfaction  of  some  just  and  principal  debt, 
of  the  value  of  the  same  goods  or  debts  to  him  owing  by  the 
intestate,  at  the  time  of  hia  decease,)  shall  be  charged  and 
ehargeable  as  executor  in  his  own  wrong,"  &c.  (SeUeif's 
:B%g\  2S4.) 

And  this  proposition  seems  to  be  a  consequence  of  the  doe^ 
trine  of  Equity,  '^that  where  the  trust  property  has  been  im^ 
properly  disposed  of,  and  is  capable  of  being  followed  m  9p^ 
eU,"  a  Court  of  Equity  ^'  will  compel  the  trustee  or  the  party 
in-  possession  (if  the  latter  have  taken  with  notice  of  the  trust) 
to  re-convey  the  estate  to  the  purposes  of  the  trust."  (ATI 
tm  Trusteesy  522.) 

'  From  all  this,  we  think  it  safe  to  conclude  that  an  executor 
in  his  own  wrong,  of  an  executor  in  his  own  wrong,  represents 
the  first  testator  or  deceased  person. 

'  [5.]  The  daughter  then,  as  well  as  the  widow,  her  mother, 
might,  in  this  case,  have  been  the  representative  of  John 
Watts,  after  his  decease,  although  it  was  so  that  no  will  was 
left  by  him,  and  that  no  administration  was  granted  on  his  es- 
tate; for  she  might  have  been  the  executor  in  her  own  wrong 
of.  her  mother,  and  her  mother  might  have  been  the  executor 
iQ  her  own  wrong  of  John  Watts;  and  if  they  had  been  such 
executors,  tliat  would,  according  to  what  has  been  said  above, 
bmiremad^.thein  successive  representatives  of  John  Watts. 
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tVliether  eitber  was  such  executor  or  ntit,  waa  a  questioB 
irliich  depended  on  the  import  of  the  facts  in  eridence. 

If  they  were  anch,  theif  it  follows,  that  if  John  Watts  iras^ 
with  respect  to  the  slaves,  the  bailee  or  trustee  of  Suaannili 
Watts,  they  were  equally,  each  in  succession,  such  bailee  or 
trustee. 

[7.]  And  if  this  relationship  of  bailee  and  bailor,  or  trustee 
and  ce9tui  que  trutt,  subsisted  between  Watts,  his  widow  and 
daughter,  successively,  on  one  side,  and  Susannah  Watts  <m 
{he  otjier,  then  the  Statute  of  Limitations  could  no  more  be- 
ffn  to  run  in  favor  of  the  widow  and  daughter,  reiq^ectively,. 
until  they  had  converted  the  property— the  slaves — ^to  tbdr 
own  use,  and  Susannah  Watts  had  obtained  knowledge  of  snoli 
oonversion,  than  it  would  begin  to  run  in  favor  of  John  Watts^ 
himself,  until  these  things  had  happened,  as  to  him. 

And  this  is  what  the  Court  should  have  told  the  Jury. 

The  facts  in  evidence  had  three  aspects,  each  demanding 
a  charge. 

If  the  case  was,  that  John  Watts,  and  not  Susannah,  reaDy 
bought  the  slave.  Charity,  then  she  was  his  to  a  certainty. 

If  the  case  was,  that  Susannah  Watts,  and  not  John,  really 
bought  the  slave,  then,  still,  if  John,  as  a  trespasser,  convert- 
ed the  slave  to  his  own  use,  the  Statute  of  Limitations  com- 
menced running  in  his  favor,  from  the  moment  of  such  con- 
version ;  and  so,  by  the  time  of  trial,  would  have  made,  for 
him  and  those  claiming  under  him,  a  bar  to  an  action  for  sudi 
conversion. 

If,  however,  the  case  was,  that  Susannah,  and  not  Johnr, 
bought  the  slave,  and  that  John  got  possession  of  the  slave 
as  bailor  from  Susannah,  or  as  trustee  for  her,  and  the  posaes- 
sion  under  this  relationship  continued  in  him  until  his  deaft,. 
and  then  passed  into  his  widow,  as  his  executor  de  son  tai, 
and  remained  in  her  until  her  death,  and  then  passed  into  her 
diingfater,  as  executor  e?0  son  toH  of  the  widow,  and  remained 
in  her  until  her  marriage  with  Callaway,  then,  up  to  the  tiM- 
of  this  marriage,  the  Statute  of  Limitations  had  not  commene- 
ed  rttnning  at  all.    In  short,  if  this  rekftMidiip  ever  exUMl 
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st  sll,  that  Statute  did  not  commence  running  until  the  rela-^ 
tionship  terminated ;  and  if  the  relationship  terminated  by 
means  of  a  conversion  of  the  property,  not  until  that  conver- 
sion and  notice,  or  knowledge  of  it,  had  come  to  Susannah 
Watts. 

The  Court  helow  told  the  Jury,  "that  if  Mrs.  Watts  held 
the  property  more  than  four  years,  and  had  a  statutory  title, 
the  defendaat  could  plead  it  in  bar  of  this  action,  though  he 
did  not  claim  under  Mrs.  Watts.*' 

[8.]  In  this,  we  think  the  Court  was  in  error.  The  Statute 
of  Limitations  may  be  pleaded  by  the  person  in  whose  direct 
fiivor  it  operates,  and  by  all  those  claiming  under  him  ;  and^ 
according  to  our  understanding  of  the  law,  by  none  else. 
Bven  those  in  whose  direct  favor  the  Statute  operates,  are 
not  bound  to  plead  it ;  they  may  waive  it.  How,  then,  caat 
strangers  get  the  right  to  plead  it. 

The  words  of  the  Statute,  however,  do  not  give  the  benefit 
of  the  bar  to  strangers.  They  give  it  to  the  party  who  can 
say  that  the  cause  of  action  has  not  risen  against  himy  at 
any-  time  within  four  years. 

[9.]  In  this  case,  the  defendant's  Counsel  "proposed  to 
examine  the  defendant  on  the  merit  of  the  case,  not  touched 
upon  by  the  direct  examination.  Plaintiff  objected,  arid  in- 
sisted that  the  cross-examination  must  be  confined  to  the 
subject-matter  of  the  direct  examination.  The  Court  over- 
ruled the  objection  of  plaintiff,  and  allowed  the  examination 
to  proceed." 

We  think  the  Court  was  right.  There  is  certainly  doubt 
as  to  what  is  the  rule  in  suck  cases ;  but  the  decision  of  t&e 
Court  seems  to  have  the  support  of  the  English  decisions. 
(iJ.  V8.  Brook,  2  Stark.  B.  472.  Morgan  vs.  Brydges,  Id, 
814.  1  Stark.  Ev.  ICl.  1  Phil.  Ev.  274.  1  Grcenlf.  Ev. 
J445.) 

And  those  decisions  are,  in  general,  better  evidence  of 
what  the  law  of  Georgia  is,  than  are  any  other  decisions,  ex- 
eept  those  made  by  the  Courts  of  Georgia ;  and  the  decisions 
VOL.  xyiu-74 
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of  these  latter  Courts  have,  ^e  think,  agreed  with  the  Bng* 
V$t  decisions. 


No.  85. — James  P.  Perdue,  Clerk,  &c.  plaintiff  in  error,  n, 
William  J.  Ellis,  defendant  in  error. 

||«]  The  General  Assembly  hare  the  right,  should  the  public  good  reqiuir 
it|  and  public  opinion  demand  it,  to  pass  a  law  to  restrict  or  even  supprev 
the  internal  traffic  in  spirits ;  and  this  power  may  be  delegated  to  amiuic- 
ipAl  corporation,  to  be  exercised  within  their  corpdrate  limits. 

f#.]  By  tiiC  second  section  of  the  amended  charter  of  1854,  the  Mayor  and 
Council  of  the  City  of  Griffin  ^^  haye  full  power  and  authority  to  paM  aay 
Igr-law,  regulation  or  ordinance,  that  shall  appear  to  them  necessaiy  and 
proper,  for  the  security,  welfare  and  interest  of  said  city,  or  for  preserriag 
ihe  peace,  health,  good  order  and  government  of  the  same/'  And  the  ser^ 
enth  section  of  the  same  charter  provides^  "that  the  Mayor  and  Council 
shall  have  power  to  license  persons  to  retail,  and  sell  by  retail,  spirituonf 
liquors,  within  the  said  city,  according  to  the  ordinances  thereof;  and'thst 
no  person  or  persons  shall  sell,  by  retail,  any  spirituous  liquors  within  the 
same,  without  first  obtaining  such  license":  Hel4,  that  an  ordinance  pre- 
scribing $500  as  the  fee  for  a  retail  licens6,  was  constitutional  and  valid. 

Mandamus.  In  Spalding  Superior  Court.  Heard  and 
decided  by  Judge  Starke^  April  28th,  1855. 

1h&  petition  in  this  case  set  forth,  that  by  the  charter  of 
ike  City  of  Griffin,  it  is  provided  that  the  Mayor  and  Couneil 
ahall  have  power  to  license  persons  to  retail  and  sell,  by  re- 
tail, spirituous  liquors  in  said  city ;  and  also,  to  levy  a  tax  of 
not  exceeding  fifty  per  cent,  over  the  State  tax,  on  all  per- 
sons, professions  and  property  within  the  corporate  limits  d 
said  city,  subject  to  taxation  by  the  laws  of  the  State. 

That  the  said  council  have  passed  an  ordinance  requiring 
«I1  retailers  of  spirituous  liquors,  in  the  City  of  Griffin,  to  pay 
a  license  fee  of  (500  for  retailing ;  that  the  petitioner  is  a 
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poor  man  and  unable  to  pay  the  required  fee ;  that  the  peti- 
tioner, in  April,  1856,  went  to  James  P.  Perdue,  the  Cleih 
and  Treasurer  of  said  Council,  and  offered  to  give  bond  and 
aecurity,  according  to  the  requirements  of  said  charter,  to 
keep  an  orderly  house,  and  proposed  to  take  the  prescribed 
oath,  and  to  pay  the  sum  of  fifty  dollars  as  a  license  fee,  and 
.that  the  said  Clerk  refused  to  issue  the  license.  The  defend- 
ant filed  his  answer,  admitting  the  main  facts  set  forth  in  the 
petition. 

On  hearing  the  return  in  the  case,  the  Court  ^-  adjudged 
that  a  peremptory  mandamus  do  issue,  commanding  the  re- 
apondent,  on  the  payment  of  fifty  dollars  and  the  usual  fee* 
by  the  petitioner,  and  on  his  complying  with  the  other  rega- 
lations  of  the  city  ordinances,  in  regard  to  such  matters,  to 
issue  to  the  petitioner  a  license  to  retail  according  to  his  apr 
plication — it  being  here  adjudged  that  that  part  of  the  city 
ordinance  fixing  the  price  of  license  at  $500,  is  null  and 
Toid,"  &c. 

To  wliich  decision  and  judgment  of  thef  Court,  Counsel  for 
respondent  excepted. 

Alford  &  MooRE,  for  plaintifi*  in  error. 

McCuNE ;  II.  &  G.  J.  Green,  for  defendant  in  error. 

Bi/  the  Court. — JjUMPKIN,  J.  delivering  the  opinion. 

The  record  does  not  disclose,  nor  can  we  very  readily  un- 
derstand, upon  what  principle  our  brother  Starke  ordered  a 
peremptory  mandamus  to*  issue,  commanding  the  Clerk  of 
the  Council  to  grant  a  license  upon  the  payment  of  fifty  dol- 
lars. If  this  was  the  sum  formerly  paid,  the  ordinance  requir- 
ing it  was  repealed,  and  a  fee  of  $500  substituted  in  its  place. 
The  price,  therefore,  was  (500,  or  it  was  nothing.  The  fact 
that  950  is  the  penalty  prescribed  for  retailing  without  li- 
cense, both  by  the  State  law  and  the  city  ordinance,  is  no 
reason,  of  course,  why  the  payment  of  that  sum,  in  advance^ 
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should  entitle  the  applicant  to  a  retail-license.  And  upon 
this  ground,  alone,  the  plaintiff  in  error  might  claim  a  rever- 
sal of  the  judgment  below.  • 

[1.]  But  not  to  rest  the  decision  of  so  important  a  que^ 
tion  upon  such  narrow  ground,  we  will  consider  the  case  as  it 
has  been  discussed.  It  is  one,  undoubtedly,  of  the  utmost 
magnitude. 

The  question  involved  is  one  o{  jmwer  and  not  of  expedien- 
cy. The  former  is  for  the  Courts,  while  the  la,tter  belongs  to 
another  and  more  appropriate  forum — the  ballot-box. 

Has  the  General  Assembly  of  Georgia  the  right,  should  the 
public  good  require  it,  and  public  opinion  demand  it,  to  pass 
a  law  to  restrict  or  even  suppress  the  traffic  in  spirits  ?  Have 
they  the  power  to  delegate  this  authority  to  a  municipal  cor- 
poration, to  be  exorcised  within  its  limits  ?  And  has  this  pri- 
vilege been  conferred  upon  the  City  of  Griffin  ?  These  are 
the  points  to  be  adjudicated. 

1.  By  the  Constitution  of  1798,  it  is  declared,  that  "the 
General  Assembly  shall  have  power  to  make  all  laws  and  oif- 
dinanccs  which  they  shall  deem  necessary  and  proper,  for 
the  good  of  the  State,  and  Avhich  shall  not  be  repugnant  to 
the  Constitution."     (Cohlis  Digest ,  1115.) 

It  is  not  pretended  that  such  an  Act  would  violate  any  pro- 
vision of  our  State  Constitution.  Would  it  impair  the  Con- 
stitution of  the  United  States — any  law  made  in  pursuance 
thereof,  or  any  national  treaty  ?  Whatever  doubts  may  have 
existed  in  eighteen  hundred  and  thirty-nine^  or  before  or 
since,  here  or  elsewhere,  upon  this  subject,  it  is  now  no  longer 
an  open  question.  ^ 

The  License  Laws  of  Massaclmsetts,  Rhode  Island  and 
New  Hampshire,  were  bro-ight  before  the  Supreme  Court  at 
Washington,  at  its  January  Term,  1847.  They  were  ably 
and  fully  argued  by  Mr.  Webster,  Mr.  Choate  and  many  of 
the  leading  lawyers  of  the  union,  and  it  was  unanimously  de- 
cided, that  the  Acts  of  these  several  States  were  not  incon- 
sistent with  any  of  the  provisions  of  the  Federal  Constitn- 
tion  or  Statutes  oJ  Govigc^si,  uudeu  it.    (5  Hotcjrd^s   S.   <7. 
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!Rep.  504.)     Six  of  the  Justices  gave  separate  opinions,  each 
for  himself. 

Chief  Justice  Taney ^  said :  "  These  laws,  restricting  the  do- 
mestic traflSc,  may  discourage  imports  and  diminish  the  price 
"which  ardent  spirits  would  otherwise  bring  ;  still,  the  State  is 
not  bound  to  abstain  from  the  passage  of  any  law  which,  it 
may  deem  necessary  or  advisable  to  guard  the  health  and 
morals  of  its  citizens.  And  if  any  State  deems  the  retail 
and  internal  traflSc  in  ardent  spirits  injurious,  to  its  citizens, 
and  calculated  to  produce  idleness,  vice  and  debauchery,  I 
see  nothing  in  the  Constitution  of  tlie  United  States  to  pre- 
vent it  from  regulating  and  restraining  the  traffic,  or  from 
prohibiting  it  altogether.  Of  the  wisdom  of  this  policy,  it  is 
not  my  province  or  purpose  to  speak.  Upon  that  subject, 
each  State  must  decide  for  itself.*' 

Said  Mr.  Justice  McLean :  "  In  all  matters  of  governmcfnt, 
and  especially  of  police,  a  wide  discretion  is  necessary.  It 
is  not  susceptible  of  any  exact  limitation,  but  must  be  exer- 
cised under  the  changing  exigencies  of  society.  In  the  pro- 
gress of  populntion,  of  wealth  and  of  civilization,  new  and  vi- 
cious indulgences  spring  up,  which  require  restraints  that 
can  only  be  imposed  by  the  legislative  power.  And  when 
this  power  is  exerted,  liow  far  it  shall  be  carried,  and  Avhen  it 
shall  cease,  must  mainly  depend  upon  the  evil  to  be  remedied. 
It  is  clear  that  the  law  of  a  Sl^te  is  not  rendered  unconsti- 
tutional l>y  an  incidental  reduction  of  importation.  And 
especially  is  this  not  the  case,  when  the  State  regulation  has 
a  salutary  tendonce  on  society,  and  is  founded  on  the  highest 
moral  consideratious." 

Said  Mr.  Justloe  Catron^  "  I  admit  as  inevitable,  that  if  the 
State  has  the  power  of  restraint,  by  license,  to  any  extent^ 
f^he  has  the  discretionary  power  to  judge  of  its  limit ;  and 
may  go  to  the  length  of  prohibiting  sales  altogether,  if  such 
be  her  policy.  And  if  the  Court  cannot  interfere  in  the  case 
before  us,''  (and  he  admitted  it  cr?uld  not,)  "so,  neither  could 
we  interfere  in  tlie  extreiue  case  of  entire  exclusion,  except 
.to  protect  imports  belonging  ioforeiyn  commerce,  as  already 
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definM."  (That  is,  while  it  remained  in  the  hands  o^ihe 
importer,  for  sale,  in  the  original  bale,  package  or  vessel  in 
"whicb  it  was  imported.  {Brown  vs.  The  State  of  Matylandy 
12  l^heatoh^  419.)  "And  the  reasons,"  continued  Mr. 
Justice  Catron^  "  are  obvious.  We  have  no  power  to  inquire 
into  abuses,  if  such  there  be,  inflicted  by  State  authorit  jon 
the  inhabitants  of  the  State,  unless  such  abuses  are  Vepugnant 
to  the  Constitution;  la^rs  or  treaties  of  the  United  States." 

Said  Mr.  Justice  Woodbury ^^  "From  the  first  settlement  of 
this  country,  and  in  most  other  nations,  ancient  or  modem, 
civilized  or  savage,  it  has  been  found  useful  to  discountenance 
excesses  in  the  use  of  intoxicating  liquor.  And  without  en- 
tering into  the  question  here,  whether  legislation  may  not, 
in  this  a8  other  matters,  become,  at  times,  intemperate,  and 
re-act  injudiously  to  the  statutory  (4)jects  sought  to  be  pro- 
moted, it  is  enough  to  say,  under  the  general  aspect  of  it, 
that  the  legislation  here  is  neither  novel  nor  extraordinary — 
nor,  apparently,  designed  to  promote  other  objects  than  phys- 
ical, moral  and  social  improvement.  On  the  contrary,  its 
tendency  is,  clearly,  to  reduce  family  expenditures,  secure 
health,  lessen  pauperism  and  crime,  and  cooperate  with,  rar 
ther  than  counteract,  the  apparent  policy  of  the  General  Go- 
vernment itself,  in  respect  to  the  disuse  of  ardent  spirit 
They  aim,  then,  at  a  right  object ;  they  are  calculated  to  pro- 
mote it ;  they  are  adapted  to  |p  other ;  and  no  other 'or  sin- 
ister, or  improper  view  can,  therefore,  cither  with  delicacy  or 
truth,  be  imputed  to  these  acts.'* 

Finally,  Mr.  Justice  Grier  said :  "  It  is  not  necessary,  for 
the  sake  of  justifying  the  State  legislation  now  under  consid- 
eration, to  array  the  appalling  statistics  of  misery,  pauper- 
ism and  crime,  which  have  their  origin  in  the  use  or  abuse  of 
ardent  spirits.  The  police  power,  which  is  exclusively  in  th^ 
States,  is  alone  competent  to  the  correction  of  these  great 
evils ;  and  all  measures  of  restraint  or  prohibit io7t  necessary 
to  cflfoct  the  purpose,  are  within  the  scope  of  that  authority. 
There  is  no  eoniiict  of  power,  or  of  legislation,  as  between 
the  States  and  the  United  States.     Each  is  acting  within  its 
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sphere,  and  for  the  pnbbc  good ;  and  if  a  loss  of  reyeniie 
should  accrue  to  the  United  States,  from  the  diminilihed  eoi¥* 
Bunrption  of  ardent  spirits,  she  irill  be  the  gainer  a  thousand 
ibid,  in  the  health,  wealth  and  happiness  of  the  people." 

Thus,  it  will  be  perceived,  that  this  high  tribunal,  whost- 
peculiar  office  it  is  to  protect  the  Constitution  of  the  United 
States  from  all  encroachments,  and  which  has  manifested^ 
hitherto,  no  reluctance  in  the  performance  of  this  duty,  hold,! 
nemine  contradicente ;  that  it  is  competent  for  a  State,  in 
the  exercise  of  its  reserved  rights  and  acknowledged  juris- 
diction, to  pass  any  law  which  it  may  deem  necessary  9i$A 
advisable  to  guard  the  health  or  morals  of  its  citizens,  not- 
withstaniling  such  law  may  "discourage  importations,  or 
lessen  the  revenue  of  the  general  government ;"  and  that 
such  laws  would  be  entirely  defensible,  although  prohibit- 
ing sales,  partially  or  entirely,  within  the  limits  of  the  Stilte. 

We  have  nothing  further  to  add,  either  by  way  of  argument 
or  authority,  to  enforce  the  doctrines  of  this  thorough  States 
Sights  decision,  especially  as  the  proposition  has  not  been 
seriously  controverted  by  Counsel,  that  the  power  of  the 
States  to  regulate  the  domestic  traffic  in  spirits,  is  complete, 
unqualified  and  exclusive. 

2.  We  are  next  to  consider,  whether  this  right  can  be  dele- 
gated to  a  municipal  corporatieA,  to  be  exercised  within  its 
corporate  limits. 

I  need  not  adduce  authorities  to  show  that  powers  of  this 
and  the  like  character,  have  been  exercised  by  municipal 
communities  ever  since  their  institution.  Indeed,  the  origi- 
nal idea  seems  to  have  been  that  police  regulations  belonged, 
inherently,  to  those  local  bodies.  The  Colpnial  Act  of  1767, 
regulating  taverns,  punch  houses  and  retailers  of  spirituous 
liquors,  is  not  contained  in  any  of  the  Digests;  but  the  Act 
of  1791,  after  making  provision  for  the  State  at  large,  has 
this  section,  "  Providecl,  alwayis,  that  the  corporation  of  the 
oity  of  Savannah  and  Augusta  shall  have  the  sole  regulation 
and  power  of  governing  and  directing  taverns,  and  grainti^ 
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licenses  within  their  several  jurisdictions."  {CoWs  Digt^y 
1087-8.) 

So,  also,  in  the  Act  of  1809.  whfch  was  the  first  to  sepa* 
rate  the  retail  proper  from  tavern  licfenses,  and  to  fix  five  dot 
lars  as  the  fee  for  the  privilege  of  vending  it  is,  Providedj 
*^  That  nothing  in  the  Act  shall  be  constraed  to  control  the 
rates  which  now  are  or  may  be  established  by  the  corpora- 
tions of  Savannah  and  Augusta,  or  any  oilier  incorporated 
town  in  this  State.''     (lb.) 

Again,  in  the  XXVIIth  section  of  the  10th  division  of  the 
Penal  Code,  where  retailing  8py*its  without  license  subjects 
the  offender  to  a  fine  of  $50,  incorporated  tourhs  or  cities  are 
exempted  from  the  operation  of  the  Act,  where,  by  law,  au- 
thority to  grant  licenses  is  vested  in  the  corporate  authorities 
t)f  such  towns  or  cities.     (Cobb's  Digest j  818.) 

Seeing  that  the  power  in  question  has  been  exercised  by 
the  express  sanction  of  the  Legislature  for  sixty-four  years  at 
least,  without  complaint  or  objection,  it  may  well  be  insisted 
that  it  is  legitimated  by  the  habitude  of  such  a  length  of  time, 
being  almost  coeval  with  the  State  Government  itself.  And 
while  it  may  be  true,  that  a  bad  precedent,  suffered  to  pass  sub 
silentio,  cannot  be  set  up  to  justify  an  abuse  in  which  it  origi- 
nated, especially  where  the  question  is  one  of  constitutional 
law,  touching  the  political  Organization  of  the  State;  still, 
one  may  well  pause  and  hesitate  to  subvert  a  veteran  jprac* 
tice,  not  only  venerable  for  its  antiquity,  but  one  which  has 
worked  so  harmoniously  and  well. 

The  Act  of  1791,  recognizing  the  right  of  Savannah  and 
Augusta  to  have  the  sole  control  over  licenses  within  their 
several  jurisdictions,  had  been  in  force  seven  years  when  the 
Constitution  of  1798  was  adopted.  And  after  being  extended, 
by  the  Act  of  1809,  to  all  other  incorporated  towns  within  the 
€tate,  has  remained  upon  the  Statute  Book,  with  immaterial 
modifications,  from  that  time,  to  this.  And  now^  after  the 
lapse  of  nearly  three-score  years  and  ten,  it  is  first  discovered 
that  this  whole  system  of  legislation,  embracing  not  only  li^ 
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omses,  but  iBnumerable  kindred  topicB,  is  unconstitrntioail 
and  void.  ,  ,  ,^* 

..  We  concede  that  this  long  acquiescence  may.  n<M;,  of  ita0l^ 
prave  thief  species  of  legislation  valid ;  still,  its  repugnance^  4r. 
incompatibility  should  be  as  clear  and  certain  as  that  the.pii^ 
MPe  less  than  the  whole,  to  justify  this  pr  any  other  Goupt^ 
under  such  circumstances,  to  impeach  its  constitutionalit}!^ 
For  let  it  be  announced  as  the  law  of  the  land,  that  all  lh# 
police  regulations  of  all  the  incorporated  towns  in  tlui 
State  are  without  authority — ^that  these  municipalities  havi 
no  power,  evennmder  a  direct  grant  from  the  Legislatux^ 
to  enact  health,  harbor  and  quarantine  ordinai^ces — ^to  direii 
the  safe-keeping  of  gunpowder — to  institute  patrols-^to  putt» 
idh  petty  offences,  and  to  exercise  albother  powers  of  a  sma»* 
lar  dharacter,  and  a  panic  would  be  Justly  created  throughoufe 
the  State.  Sir  James  Mclntonh  attributes  the  revival  of  ci« 
der  and  security,  industry,  trade  and  the  arts,  in  Europe,  and 
indeed,  the  civilization  of  the  modern  world,  in  a  good  degree 
to  the*  institution  of  municipal  communities,  who  are  invested 
with  the  privilege  of  managing  their  own  local  interests,  und4t 
the  protection  of  the  parent  State.  And  Chancellor  Kmn^ 
Jf.  DeTocquevilU^  and  every  other  philosophical  obsejrfer, 
ascribe  to  the  establishment  of  towns,  constituting  as  they  d«( 
small  independent  republics,  not  only  the  high  moral  and  90i> 
cial  condition  of  our  people,  but  even  the  principcJ  of  tke«l]ft 
of  American  liberty,  as  it  exists  in  this  country.  '*, 

While,  therefore,  we  esteem  the  duty  of  preserving  the  Ceim 
Btitution — Federal  and  State — ^intact,  as  paramount  to  everjr 
other  consideration,  and  should  not  shrink  from  applying  th# 
appropriate  corrective,  did  we  believe  that  either  had  beetf 
-violated  ;  still,  seeing,  as  we  do,  that  the  powers  delegated  t< 
our  towns  and  cities,  are  exercised  so  beneficially-foi^the^oed 
order^  peace,  security  and  welfare  ef  those  small  communi- 
ties, we  must  be  convinced^  beyond  a  reasonable  doubt/  -ikitf 
tiie  Legislature  has  transcended  its  Jegitimate  authority^  l^ 
fore  we  could  consent  to  crush,  with  iron  hand,  theecemb^jr^ 
vol..  xTm-76  .    „     .        ,  - 
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llq[>ablic^.  The  coneeqaences  \fhich.  would  enBue,  are  tae^ 
tremendouB  for  evil,  to  be  hastily  hazarded. 
*'Ia  the  great  case  of  The  City  of  London  V9.  Wooij  (12 
Modern^  669,)  the  Court  of  King-s  Bench,  (Lord  WoU  presi- 
jibg^)  say,  '^  w6  must  consider  the  City  of  London,  aff  tH 
elber  great  towns  are  to  be  considered,  |^  community  that 
kave  a  legislative  power  intrusted  to  them  for  their  better  go- 
Temment;  and  can  make  laws  to  bind  the  property  of  those 
who  live  within  that  city  or  precinct,  and  also  of  all  the  strim- 
^ere;  whatsoever,  that  come  within  the  limits  of  their  jurisdic- 
tibn ;  and  it  was  necessary  and  convenient  tlf^y  should  have 
inch  power  for  jbhe  support  of  their  government.  Afid  it  is  so  in 
tfB  countries  and  forms  of  Government  whatever,  whether  Mon- 
UNhy,  Aristocracy  or  Democracy,  or  whatever  form  of  Goverft- 
tieniit  be,  for  the  supreme  jurisdiction  cannot  have  leisure  to 
hfbpect  into  the  small  matters  that  concern  the  whole  ord^r 
Aid  regulation  of  matters  within  that  society  or  commnnityy 
.  m  they  that  are  members  of  it  shaH.  ffobarty  221,  says  that 
all  corporations,  as  such,  have  power  fo  make  laws  ana  ordi- 
nances, and  need  not  special  words  in  their  patents  to  enable 
Iheln  thereunto." 

The  point  in  issue^  in  the  second  braneh  of  this  discussion, 
was  directly  made  in  the  case  of  The  Oommonwealth  v$.  Ihh 
quety  (2  Yeatea,  493,)  one  of  the  positions  laid  down  by  Messrs. 
Bumle  &  Du  Ponceau,  Counsel  for  the  defendant  was,  th^t 
the  Legislature  of  Pennsylyania  could  not  confer  upon  the 
oofporation  of  the  City  of  Philadelphia,  the  poT^er  to  pass  or- 
dinances to  prevent  the  erection  of  wooden  buildings  in  cer* 
tain  parts  of  the  city,  as  they  might  judge  proper,  but  that 
dueh  power  must  be  exercised  by  the  Legislature,  directly. 
But  the  Court  held  the  law  to  be  constitutional,  and  the  ordi- 
nance  founded  thereon  good. 

And  it  is  a  singular  fact,  that  the  modem  cases,  both  bt 
Ihonasylvania  and  elsewhere,  which  maintain  that  the*  Leg^ 
laAure  alone  is  competent  to  make  laws,  and  that  it  cannot 
wdain  a  new  or  different  power  for  that  purpose,  therei- 
hj  creating  an  impenum  in  imperioj  admit  not  only  that  the 
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I  jost  oked  wa»  correct! J  decided;  but  concede  tit^t^^iH* 
monieipal  corporatioos^  clothed  iriththe  power  of  making  bj- 
luvs  for  the  conduct  of  their  concerns,  and  the  government 
of  th^ir  members,  are  free  from  this  constitutional  objection. 
iChe  distinetioii  taken  is  thiBc  that  by-laws  are  no  more  tham 
%  ap^ies  of  qon^a||t  between  thfs  individual  members  of  tke 
Mcpovation ;  and  in  the  case  of  municipal  corporations,  mi^ 
1|^  .extended  to  a  stranger  who  comes,  voluntarily,  within  the 
joriadiction,  upon  the  principle  that  his  coming  is  equivaleit 
to  an  assent  to  be  bound  by  the  local  law  of  the  plaM. 
Whejth^r 'there  be  anjr  substantial  difference  between  the  cas^ 
of  municipal  corporations  enacting  by-laws  or  ordinanoet, 
€|«Ed  the  delegation  of  powers  by  the  Legislature,  to  a  majori- 
ty of «  county  or  towRship,  to  decide  whether  licenses  shall 
'be  granted  within  their  seiveral  limits>  it  is  unnecessary  forte 
it. express  an  opinion.  Siiffice  it  to  say,  that  while  acts  for 
tbi  latter  puipose  havo  boefn  set  aside,  by  some  Courts,  ^B 
iMigatpry,.thiB  former  has  never  been  questioned  by  any  kgal 
4nb«nai  in  EnglaBd  or  An^erica..  * 

.  6.  We  come>now  to  the  last  pokit  to  be  considered — and 
Aail  is,  h^  the  Qity  of  Grififi  been  vested  with  authority  tf 
^ftOB  the  ordinance  in  qucyrtion  ? 

¥he  second  section  of  the  amended  charter  of  1854,  do^ 
olar^s,  that  '^  the  Mayor  and  Council  of  the  City  of  Griffin, 
iball  have  fuH  pow^  and  authority  to  pass  every  by-law,  reg- 
ulation or  ordinance,  that  shall  applBar  to  them  necessary 
and  proper  for  the  security,  welfure  and  interest  of  said  city  } 
or  for  preserving  the  peace,  health,  ovder  and  good  goveni«> 
imeat  of  the  same."     {Pamphlet^  p,  6.) 

And  the  s^ventU  scjction  of  the  same  charter  provides :  that 
t]M  Mayor  and  Council  shaill  have  power  to  license  persona 
to  retail,  and  sell  by  retail,  spirituous  liquors  within  the  SMd 
oi^y,  according  to  ^,e  ordinances  thereof.  And  no  pprson 
or  peraons  ahall  Bell,  by  retail,  any  spirituous  liquors  withim 
the  aarne^  wijthpqt  first  obt^ning  such  license."     {lb.  7.) 

The  single  inqury  then  is,  not  whether  the  power  in  ditr 
/f«te  doei»  i^WesidOy  i«li6roqtljF>  in  all  corporatic^iSy  jfJoA  m- 
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kot  recognized  by  the  Act  of  1809,  to  .exist  in  ail  incekyo- 
rated  towns  in  this  State,  bat  whether  the  right  has  not  been 
directly  delegated  to  the  City  of  Griffin,  by  the  am6nded  chw- 
terx>fl854? 

*  And  can  language  be  plainer  or  broader  "than  the  words  of 
*that  charter  ?  Is  it  not  manifest  A«t  tl||  Legislature  intetf* 
ded  to  intrust  this  whole  matter  of  license  to  the  city  a«th«fi- 
ties,  within  their  corporate  limits  ?  Have  they  expressed-  or 
Intimated  any  purpose  to  restrict  the  comprehensive  gntat 
Irfaich  they  iliade  ?  '  '  '      -      •    • 

'  'It  is  contended  that  the  price  of  the  Ucense  is  limited  hw 
Ihat  clause  in  the  5th  section,  which  Alows  the  city  authori- 
ties to  levy  a  tax,  not  exceeding  50  per  cent,  on  the  Stiite 
=iax,  ^^  on  all  persons,  professions  and  property/'  within  t^e 
City  of  GriflSn.  The  resporise'is  tiiree^ld.  1st.  This  is  not 
;»  tax.  2dly.  It  does  not  come  within  tlie  terms,  ^^peFBOxtt, 
professions  and  property ;"  and  3dly,  if  it  did,  the  wordd, 
*•  persons,  professions  and  property/*  evidently  refer  to  per- 
sons, professions  and  property  subject,  by  hiw,  to  State  tax^ 
within  the  city.  But  the  State  having  conferred  on  tlie  cUy 
the  right  to  grant  licenses,  has  thereby  ousted  terself  of  thh 
right  within  the  corporate  limits.  And  consec^ently,  thereii 
no  State  tax,  as  to  licenses,  upon  which  the  60  per  c^t. 
ccnild  be  assessed,  iiiider  this  clause.  60  per  cent,  can  lie 
levied  on  the  amount  of  taxed  p4id  on  ^11 -property,  real  abd 
personal,  to  the  State,  situate  within  the  city  ^^ 'also,  on  the 
poll-tax,  the  professional  tax  paid  by  lawyers,  &c.  The  cor- 
pus of  the  tax,  under  the  pilblic  lat^,  goes  tcJthe  State  ;  the 
per  centage,  under  the  by-law,  to  the  city.  But  there  i^noth- 
ilig  going  to  the  State  on  licenses  in  Griffin ;  and  therefore, 
a^  we  have  said  before,  there  is  nothing,  upon  which  to  leVy 
the'per  centage.  ..»--• 

•Again,  it  is  insisted  that  a  corporation  c&ntiot  impose  a  tax 
W?yond  that  levied  by  the  State,  upon  the  citizens  generally. 
And    Grants   on  Corporations  (Chapter  Bye-lctw9^  is  rehed 
.  oti  to  sustain  this  principle.     Tho  text  is  this  :     "  If,  by  a . 
ptbHc  genial  Statute,   appliMte  t0*'evefif  99a>}ect  of  tUf 
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'Reatm  of  Utiglandj  a  penalty  of  58.  is  imposed  for  a  certaia 
description  of  offences,  and  a  corporation  having  rights  and 
powers  of  a  territorial  government,  pass  a  by-law  aflSxing  the 
penalty  of  £5  to  the  corarmission  of  every  such  offence-  within 
their  boundsried,  such  bye-law  is  said  to  be  bad.'*  {Paff^  88.) 
.  In  Ckdder  Naffjgation  Company  V9.  Pillong^  (14  M.  ^  W. 
90,  Per  Lord  Keuyon,  (7.  J.  7  T.  R.  748,)  this  doctrine 
was  Busteined.  But  Butcher  8  Company  V8.  Morey,  (1  JET. 
Black.  870,)  Butcher  8  Company  vs.  Bullock^  (3  B.  (f  Pul. 
Ai4])- Pierce  vs."  Barham^  {CotvpeTj  270,)  were  cases  of  b^ 
laws,  surviving  against  the  principle  in  the  text,  and  yet  held 
to  br)  validf  Upon  authority;  then,  the  doctrine  is  doubtful. 
Bst  waiving  this  reply,  there  is  no  conflict  of  the  character 
toj^templated  in  the  present  case. 

^*'The  principle  is,  that  where  a  Statute  imposes  a  penalty  or 
exacts  a  duty  from  all  the  cititizcns  of  the  State,  that  it  is 
not  Competent  fof  a  corporation  to  increase  that  penarHy  or 
Add  to  that  duty.  .  K  the  Act  of  1809^  and  subsequent 
8t»tufcs,  making  fite  dollars  the  fee  for  a  license,  operated 
upon  the  people  of  Griffin,  the  rule  would  apply ;  but  thoy 
do  not;  The  State  has  seen  ftt  to  withdraw  her  general  juris- 
dlbtion  over  this  portion  of  her  people,  and  substhuted^  as  to 
theta,  and  as'  to  Kccnic,  the  local  legislation  in  lieu  of  her 
cfwn.  There  is,  therefore,  no  repugnance;  and  such  has  been 
thfe  uniform  construction,  by  our  Courts,  for  more  than  a  half 
eentuty.  \yc  have  seen,  that  since  1791,  iiKorporated  towns 
Aild  cities  have  been  excepted  froiA  the  general  operation  of 
the'State  'Laws,  aft  to  the  subject  of  licensing ;  and  that  fbe 
inctftporated  towns  have  regulated  the  license  without  regard 
iO"  the  Stato  Law,  and  have  always  made  the  fee- higher.; 
and  this  is  right,  in  itself.  The  business  is  more  profitable  im 
towns,  and  should  pay  for  the  privnlejg6  of  vending,  in  proper- 
tifim  to  their  "profits.  In  an  adjoining  State,  hotels  in  citie6 
not  larger  tlian  Griffin,  are  W'illing  to  purchase  a  license  'at 
JiOOO,  and  even  §1500;  and  if  I  have  not  been  misinformed/ 
receipts  at  the  bar  of  one  of  the  pubjic  houses  in  this  State,^ 
l<ycal^  ki^-city  less  than  the  kffge^  size,  «apprOxiinflKed/t6 
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l^yOOO  in  some  thirteen  or  fourteen  months.     I  viH  not 
xoach  far  the  accnracj  of  the  statement. 

Bat  we  need  not  press  this  point  further;  for  our  bfother 
SvA&SB,  in  exacting  a  fee  of  fifty  doUars  of  Mr.  JSUis,  the  ap- 
plicant, not  only  ignored  this. proposition^  but  also  the  othe^, 
.  iwiiich  we  have  heretofore  examined,  as  to  the  taxing  cUnue 
ia  the  charter ;  and,  we  think,  rightly..      . 

Again,  it  is  axgued-  that  this  ordinance  is  in  restraint  of 
trade ;  and  it  is  stated  in  the  argument^  that  ^he  deciaipn/>f 
the  Circuit  Court,  declaring  the  by-kw.  a  nullity,  w»8  n^i^^f 
placed  upon  this  ground. 

The  farthest  the  rule  hoA  gone  uppn  this  subjact  is,  lihat 
by-laws,  in  restraint  of  trade,  will  not  be  favored.  {Gfrant 
0t^  CorporatwM^  91.)  But  is  not  every  system  of  license^  U 
wtaiiKspirits,  t^  some  extent,  a  restraint  upon  ti;ade  ?  Do^ 
Bot  a  liinitation  of  five  dollars  even^  lessen  the  sale  of  the 
artidle  ?  Even  the  retailer  is  forbidden  to  keep  a  4nmkei 
w  disorderly  hovee.  If  this  pi;ohibition  be  observed,  wiR 
aot  a  l6ss  quantity  of  liquor  be  sold  ?  But  whoever  thoqgfa| 
«f  impuning  the  validity  of  our  license  laws  on  that  acceunt-? 
Do  not  laws  which  forbid  sales  and  the  transportatioxji  of 
fipeight  trains  upon  the  Sabbath,  have  a.  tendency  to  restrain 
an  indiscpminate  traffic  ?  Is  the  law  which  forbids  the  sdk 
«f  spirits  to  slaves  bad?  Yet,  none  restrains  trade  mora. 
nUs,  and  numerous  other  salutary  enact^ei^ts,  are  a  dead 
letter  upon  tiie  Statute  Book,  for  wa^t  of  public  prosecuAatra, 
aaid  will  remain  so  until  the  penalty  is  increased,  and  oia 
liatf  is  given  to  the  informer;  and  still,  more  legislactioa  is 
damorodsly  deipandcd,  and  the  State  vilified  in  newspapers 
auid  public  lectures  for  not  enacting  it !  I  too,  Vras  pne  ze^ous 
without  judgment,  upon  this  subject;  I  can,  therefor^,  the 
■aore  readily  excuse  others.  The  provision  in  the  Penal 
^ode  against  selling  the  flesh  of  diseased  animals  and  other 
imwholesome  provision^,  is  in  restraint  ,of  trade,  and  yet  sub- 
jects the  offender  to  fine  or  imprisonment^  or  both,  at  the 
aUseretion  of  the  Court.  So,  it  is  criminal  to  sell  adultei^ated 
w  pernicious  liquors,  knpwiqg  them  to  be  so.  .  Mow  few  of 
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any  other  sort  are  vended !  ignorantlj,  of  coarse.     HencS^ 
th^  mnin  cause  of  such  speedy  mortality  firom  modern  t^ 


To  Buy  or  sell  a  vote  subjects  the  patties  to  incarceratioa 
within  the  walls  of  the  Penitentiary.  *  How  restrictive  tfab 
^licy !  To  purchase  of  a  slave,  without  written  permit,  cotton^ 
tobacco,  wheat,  rye,  oats,  com,  rice  or  poultry,  or  any  oMier 
article  except  such  as  are  usually  manufactured  or  vended 
by  negroes,  is  a  misdemeanor ;  and  a  fine  of  (1000  is  impoaeil 
upon  pedlars  and  .other  itinerant  traders  who  deal  ynA 
8lavel99  without  the  permission  or  presence  t)f  their  owners, 
^ese  regulations  not  only  restrain,  but  extirpate  almost  lucra- 
tive traffic.  As  far  back  as  1808,  it  was  made  unlawful  to  sell, 
or  cause  to  be  sold,  aiiy  wine,  cider,  beer,  whiskey,  gin,  rum, 
brandy,  or  any  other  intoxicating  liquors,  within  one  mile  of 
any  meeting-house- or  other  place  of  public  worship,  during 
the  time  app;popriated  to  such  worship.  {Cobb* 9  DigeBt^  817.) 
Interpreting  this  Act  to  apply  to  country  churches,  we  would 
a^]c,  are  not  town  and  city  congregations — aye,  and  schools 
too,  especially  female  seminaries,  equally  entitled  to  immu- 
nity from  this  annoyance  ? 

But  it  may  be  replied,  that  all  the  cases  put,*differ  from  the 
one  at  bar  in  this:  that  in  every  instance  enumerated,  the 
trade  is  condemned  by  the  Legislature ;  whereas,  the  retail 
traffic  is  legalized  and  approbated  by  the  public  iaw.  That  it 
niay  be  legalized  by  taking  out  a  license,  we  readily  concede. 
And  so  it  may  be  in  Griffiin.  But  that  it  is  approbated,  we 
'cannot  admit.  It  is  tolerated,  just  foV  the  same  r0fiBon  tliat 
polygamy  was  suffered  by  the  only  wise  Law-giver,  amongjik 
His  ancient  people.  "  But  it  was  not  so  from  the  begiiining:** 
nor  did  it  continue  under  the  new  and  better  dispensation. 

We  deny  that  the  State  of  Georgia  has  ever  looked  to  li- 
censes on  retail,  as  a  revenue  measure.  The*  pittance  paid 
for  the  privilege  of  vending  UquorS,  is  too  small  to  warrant 
such  a  cenclusion. 

We  deny,  too,  that  her  portion  is  antagonistic  to  thfct  of 
the  City  4t  Griffin,  touchiBg  this  trafto.    Will  it  be  allege^ 
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that  it  is  the  purpose  of  Georgia  ^^to  debauch  the  public  mor- 
als— ^to  encourage  a  lavish  waste  of*  pr<^ert j,  and  to  n^u^tip]^ 
crime?"  And  that,  too,  from  mercenary  motiveef !  Sha8.it 
be  pretended  that  it  is  her  settled  policy  to  make  wives  wid- 
ows, and  children  .orphans,  and  to  wage  a  vrar  vrith.  all  tlie 
best  interests  of  society  ?  We  repudiate,  in- her  Behalf,  ao 
imputation  as  unjust  as  it  is  unfounded.  The  provision  in 
the  Penal  Code,  that  drunkenness  shall  not  be  an  excuse  ior 
any  crime  or  misdemeanor,  negatives  the  imputation,  thai 
ijie  State  not  only  winks  at,  but  approves  of  the  traffic. 

She  is  wise  enough  to  see,  that  the  usages  of  centui^es  are 
not  to  be  uprooted  in  a  day.  Her  councilors  have  profited 
by  the  lessons  of  wisdom  drawn  from  th&  experience  of  the 
past.  They  have  learned,  that  the  imposition  of  high  duties 
does  not  destroy  the  appetite  for  spirits;  and  that  no  vigi- 
lance, on  the  part  of  officers,  or  severity  of  the  laws,  can  erad- 
icate a  custom  so  long' indulged  and  universally  pracjticed; 
and  that  the  real  effect  of  all  ultra  measures  have  been  to 
<K)ntinue  the  supply  through  illicit  channels ;  and  thus,  to 
superadd  the  meanness  of  concealment  to  the  Vice  of  drunk- 
enness. They  have  studied  the  history  and  results  of  a  pre- 
mature effort,  made  by  the  British  Government  as  early  as 
1736,  to  put  a  total  stop  to  the  further  use  of  spirituous  li- 
quors, except  for  medicinal,  manufacturing  and  mechanical 
purposes. 

During  the  latter  part  of  the  reign  of  George  Z.  apd  the 
earliest  part  of  that  of  George  IL  gin-drinkin^g  had  become 
exceedingly  prevalent.  And  the  evils  resulting  •from  the 
multiplication  of  grog-shops,  were  denounced  from  the  pulpit 
icnd  in  the  presentments  of  Grand  Juries,  as  pregnant  with 
the  most  destructive  consequences  to  the  heaUh*  and  morals 
of  the  community.  At  length,  Ministers  determined  tore- 
press  the  mischief  effectually.  They  passed  an  Agt,  the  pre- 
^tmble  of  which  recites,  that  "whereas,  the  drinl^ing  of  spirit- 
uous liquors,  or  strong  watery  is  become  very  compion,  and 
OBpecially  amqng  the  lower  and  inferior  ranj^,  th^  constant 
and  iu^cessiye  iifib  of  i^ch  t^nds  greatly  to  tb^  xlestruction  of 


ijMr  hetflthy  renderiiig  ibem  nnfit  for  tns^fol  labor  and  Ibid^ 
ness,  debauching  their  morak,  and  inciting  them  to  perpetraii 
att  yicea.  And  the  ill  -oonBequmces  of  tfa.e  excessive  mi  of 
vnA  liquora,  ara  not  <K>nfiBed  ta  the  present*  generatien^  tmt 
^tend  to  futtire  ages,  a»d  tend  to  the  deatftletionaad  tvixk  ot 
tluB  Kingdom."  ^  •  ^^ 

/  A  duty  oftwcnij/  fhi^tnffs  h  ftilon  was  taid  on  spirits,  ^ 
chisiye  of  a  bearj  Kcense  duty  on  rdtail^rs.  ExtrabMmaij^ 
encouragements  were  held  o\it  to  infbrtaters;  axfd  a  $iiO  ^ 
JEIOO  was  ordered  to  be  rigorausly  extidted  from  those  wha 
m%r&  eiigaged  in  it  oTOti  flioiigh  inadvertence  idKmId  YbaA 
lite  smallest  qnantitj  of  spiriia  T^Meh  faafd  not  paid  the  fhfi 
chfty. 

Hbre  was  a  Statute  sufficiently  stringent  tojBatisfy  the  moa^ 
claiiiorous  friend  of  legislation ;  and  that^  too,  adopted  by  n 
monarchy  J  which  depends  upon  force^  rather  than  public  ^vi^^ 
{oUy  for  the  execution  of  its  laws. '  But  instead  of  th^  a^tioi^ 
pated  effects,  it  produced  those  dire^rtly  oppo^itQ.  The  respei^^ 
aWe  and  conscientious  dealers  withdrew  from  a  trade  pro- 
seribed  by  Parliament ;  so  that  the  business  fell  almo((t  .ei^ 
tirely  into  the  hands  of  the  lowest  and  most  profiig9,te  char-* 
alters,  ^o,  (^s  they  had  nothing  to  lose,  either  in  charaotcir. 
or  dstate,  were  not  deterred,  by  penalties,  from  breaking 
through  all  the  pfovisions  of  the  Act.  The  masses,  say  i)^ 
annalists  of  that  period,  having,  in  this  as  in  all  simila^ca8ea,| 
Espoused  the  caus^  of  the  contraban4  dealers ;  (^nd  no  wonder 
that  they  should,  feeling,  as  they  do^  that  all  suoh  legislation 
operates  practfcally,  if  not  so  intended,  as  an  odious  discrim** 
JiAatlon  against  them ;)  the  public  officers  were  opeuly  aa-i 
saulted  m  the  streets  of  London  and  other  great  towns ;  tu^  - 
formers  were  hunted  down  like  wild  beaats ;  an4  drunken- 
ness, disbirdei's  and  crimes  increased  with  a  frightful  rapiditj^ 
-*'  Within  two  years, of  the  passing  of  the  Act^*'  says  'tindalf^ 
^\i  |>ecarae  odious  and  epnt^nftibici ;  and  policy^  as  .well  af 
Sumahity,  forced  the  eommissioners  of  excise  to  mitigate  the 
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Tbe  same  bistoirlan  mentieiis,  {lb.  p-  890,)  thkt  dming  tbi 
ijHib  jeeiTB  in  (pinion,  no. fewer  thati  12.600  persons  irero 
tonaricted  for  offenees  connected  with  the  sale-  of  ardeii^ 
spirits.  But  no  exertion  on  the  part  of  Ma^tratte  atiSl 
Ministers  coul4  stem  the  •fiopul^r  current  And  according 
^  a  statement  made  l)y  the  Earl  0/  Ch#lmapdele7,  in  tlie 
Souse  of  I^ords,  {Tinib^lancl' 9 Debates  in  fhe  Souse  ofZcrdif 
^4)1.  $,  I),  38^,)  it  appea»rs  that  at  the  very  moment  when  t;^- 
taile.of  spirits  wi^s  forW^^n  1^  illegal,  and  every  ppssible^^Zrt 
irtion  ittade  to  prpv^nt  and  suppress  it,  upwards  of  ,9^ejifiijl^ 
lians  of  gallons  were  annually  consumed  in  the  City  of  Loa- 
don  alone,  and  parts  immediat^y  adjacent  thereto.  FiniJly, 
tKnrernment  gave  up  the  uneqtial  struggle,  and  in  1742,  re- 
pealed thtf  high  prohibitory  duties,  notwithstanding  the  velier 
ftierif  opposition  of  the  Bishops  and  many  of  the  Peetrs,  who 
Oihausted;  we  kr^  told,  all  their' rhetoric  in  depicting  the  ru- 
inous'cdnsequenced  that  woiiid  f611ow.* 

To  these  declarations  it  was  unanswerably  replied,  ttai 
wliatcver  the  evils  of  the  practice  might  be,  it  wap  impossibls 
to  repress  them  bj  prohibitory  enactments,  until  there  was 
laid,  broad  and  de6p,  in  the  mental  anli  moral  improvement 
of  the  people,  a  foundation  to  sustain  them ;  and  that  any 
premature  attempt  to  do  so,  would  be  productive  of  far  greater 
evih  than  had  ev^r  resulted,  or  could  be  expected  to  result^ 
firom'  th^  gre?atest  abuse  of  spirits. 

'  Similar  efforts  were  made,  at  a  later  day,  to  arrest  tfie  pro- 
gress of  demoralization  in  Ireland  ai\d  Scotl$ind,   resulting 
from  the  same  cause,  which  ended  equally  unsuccessful  and 
'  nnsatisfiictorily.  "        * 

[2.^  Now,  the  State  of  Georgia,  instead  of  countei^inoing 
9it  indisiriminate' traffic,  exacts  a  fee  of' five  dollars,  fbr  j>gr- 
iau:tefon  itd  pursue  tliis  businc?&8  in  the  State  at  large,  and  exj 
tdHitig  a  bond  of  five  hundred  dollars  to  keep  an  orderly 
bousfe,  {^le  haifofthe  penalty  qf  wliicli  should^  when  recoth 
encd^  go  to  the  informer ^  seeing  that  there  is  not  puhKc  spiri 
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embughj  even  amongst  the  professed  f f tends  ^^oii  chrd^i^  til' 
0mfin^e  ii$  obsefvancej)  at' the  same  timej  giving  to  -thfT  Wi5*«^ 
pon0C^  towns  a  dkeretienarj  ^ower  orer  thn  enbjeet,  withhk 
their  respective  limits.  Her  next  movement  will  be,  and  thti 
speedily,  as  we  humbly  trust,  to  extend  this  control  ind  im** 
pervision  to  tie  Inferior  Courts  of-tfie  ^vcral '  count! w--*^ 
measure  most  devoutly  desired  by  all  the  pnldent*and*  pr«e* 
^cal  men  of  th^  country,  mhi  hKve  reflected  m^t  profoundly 
upon  this  subject. 

Finally,  it  is  assuihed  that  wh'ile,  by  the  amended  charted' 
the  corporation  of  SViffin  may  regnhitey  it  cannot  inhib^  the 
trafl^c  ;  and  that  in  the  ca^of  Mr.  ElUs,  at  least,  the.  fe^  of* 
five  hundred  dollars  amounts  tto  prohibition.  '        • 

The  ordinance  do^s  not  parport,  trpon  its  faee,  ttr  be  prohibi- 
tory. It  is  not  so,  in  fact.  Jud'ge  StAkkb  required  Ibejich-' 
tilloner  to  tender  fifty  dollars  as  a  license  fee ;  ^at  diffei^ 
«e&ce  is  there  between  a'lairw^Mcfa  makes  tlie  Ircmse'Yec  teil« 
times  afl  largo  as  the  State  license,  and  on^  which  is  t^n  tii&«^ 
largcfr  than  that  ?  It  is  only  inrthe  degree  of  proliiMtioi1,*aftd^ 
not  in  the  principle.  All  are  prohibitory,  and  each  w^uM  Ofifr 
oflf  some — none  of  tbem'aiL  And  it  is  fbe  snaHdMitlerS' thvtl 
perpetrate  the  most  mischief,  becausq  it  is  that  class  that 
mostly  corrupt  our  slave  papulation. 

Admitting,  then,  that  the  .present  ordinance  is  more  pro- 
liibitbry  than  that  which  It  superceded,  and  Which  the  preai- 
iiiig  Judge  proposed  to  enforoe^  does  this  render  the  one  void 
and  the  other  valid  ?  And  how  much  of  prohibition  must  a 
law  CQntain,  more  or  lesSy,to  vitiate  it?  We  should  like  tci' 
Iiave  an  intelligible  rule  upon  this  point.  What  rulo  of  arith-^ 
metic  will  the  Courts  apply  to  this  subject  ?  The  license  fee 
varies  in  most  of  our  towns,  and  in  all  exceeds  that  paid  tor 
the  State.  Which  of  these  are  good  and  which  bad  ?  We 
desire  a  distinct  lin6  of  demarcation  drawn.  Ought  not  the 
sum  to  vavy  according  to  the  profits  of  the  busin^s^  andpther 
circumstances?  Qught  a  bar,  yielding  9.2^-000  per  annum^ 
ta  ]|agr  no  -more  than  a  cross-road  grog-shop  ?  Can  this  Court 
<— can  any  Court — calculate  ai^d  determine  where  regulitHu^ 
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eods  and  prohibition  begins  ?  What  means  have  Courts  to 
aaoertaia.  the  practical  eSeets  of  one  or  another  ordinance 
rMative  to  this  subject,  both  prokibiton^^  bnt  prohibitory  iil'dif* 
terent  degrees?  May  not  this  power  be  wisely  left  to  each 
Id^I  geyernoient  ? 

,  Grant,  however,  that  ih^  present  ordinance,  in  its  purpose, 
end  and  pperatic^,  if  not  in  form,- is- substantially  and  practi- 
oall J  ppohibitory ;  «till,  we  should  hold  that  the  Mayor  and 
Council  have  not  transcended  the  powers  conferred  upon  them 
by  thei?  oharter%  And  if  they  believed,  that  the  means  of  so- 
oial  ixiproveinenl,  and  the.  success  of  tbeir  institutions  of 
^religion  and  learning  depended,  in  a  measure,  upon  the  stringent 
exercise  of  the  authority  thus  delegated,  who  shall  gainsay  it? 

,  np9a  glaivcing,  as  we  have  done,  cursorily  over  the  code 
of  thiQ  yoimg  but  vapidly  rising  city,  we  see  much  to  admire. 
And  with  the  knowledge,  that  if  the  trust  bestowed  by  the 
j^ent  State  has  been  abused  in  this  instance,  the  corrective 
ia«with  the  local  constituency,  w^  deem  it  our  duty  tofeversc 
the  judgment  of -the  Circuit  Court,  which  denied  that  the 
Mayor  j|ud  Council  of  the  City  of  Griffin  had  the  right  to 
ptum  the  ordiiMuakce  now  undei:  oonsidsratAon. 


No.  88. — Jacob  Clark,  for  use,  &c.  plaintiff  in  ^rror,  m. 
Jeeexiah  B.TuggI/B,  defendant  in  error. 

[1.3  The  general  rule  is,  thatnwo  suits  between  Che  same  parties,  fbr  the  same 
SuiTject-matter,.  oaimot  be  prosecuted  at  tb^'  same  time ;  and  there  Is 
no  reason  why  a  proceeding  by  attachment,  and  another  by  l^il  writ,  sued 
out  at  the  same  time,  and  between  the  same  parties,  and  on  the  same  sub- 
ject-matter, should  fbrm  an  exceptiom  to  the  rale. 

[2.  J  Such  a  proceeding  caAnot,  by  construction,  property  be  brought  wit^ 
the  proFisions  of  ouf  StatiHe,'MHbdMzhig  the  s«ing  out'  ef  attachdkitt 
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Attachment,  in  Macon  Superior  Court.  Tried  befoii 
Judge  TowBRS,  April  Term,  1855. 

• 
On  the  Slst  day  of  July,  1854,  A.  B.  Ross,  as  agCQt  foi: 

plaintiff  in  error,  sued  out  an  attachment  against  the  defend-  * 

ant;  and  at  the  same  time,  commenced  an  action  of  debt 

a;gainst  the  defendant,  in  which  he  required  bail.     The  two 

pi'ocesses  were  placed  in  the  hands  of  the  Sheriff,  on  the  same 

day.     On  the  Ist  day  of  August,  1854,,  the  Sheriff  levied  the 

attachpient  on  certain  property  of  the  defendant;  and  on  the 

.5th  day  of  4;he  same  month,  he  arrested  the  defendant  under 

tbje  bail  process.     The  two  cases  were  returned  to  Court,  an4 

the  plaintiff  obtained  a  verdict  in  the  bail  case.     When  the 

attachment  was  called  by  the-  Court,  t])e  defendant  moved  to 

dismiss  it. 

The  Court  sustained  the  motion,  and  plaintiff  excepted. 

CoOK  k  MoNTFORT,  for  plaiptiff  in  error. 

• 

Miller  k  Hall,  for  defendant. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

[I.]  We  recognize  the  general  rule;  that  two  suits  between 
tlie  siune  parties,  for  the  same  subject-matter,  cannot  be  pros* 
ecuted  at  the  same  time ;  and  the  exception  as  to  mortgages,, 
where  the  suit  or  action  for  the  foreclosure  and  that  for  tbe 
debt,  to  secure  which  the  mortgage  was  executed,  may  be 
prosecuted  at  the  same  time. 

No  reason  occurs  to  us  why  an  exception  should  be  made 
of  a  proceeding  by  bail  process  and  by  attachment,  on  the 
same  subject-matter,  and  between  the  [same  parties,  at  the 
8ame  time  prosecuted. 

The  attachment  is  an  extraordinary  proceeding,  in  deroga- 
tion of  Common  Law  ;  and  our  Statutes  authorizing  the  rem- 
edy, have  been  always  subjected  to  strict  construction  ii>  our 
Courts.     This  would  seem  to  be  a  sufficient  reason,  if  there 
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w^e  none  other,  why  the  exception  should  not  be  made  in 
t&ifl  esse. 

It  may  be  added,  that  our  Legialatore  has  given  its  sanc- 
tion to  Uiis  view  of  the  subject,  by  passing  the  Act  wMch  a«- 
thorizes  the  issuing  of  attachments  pendente  lite.  That  Stat- 
ute  may  be  regarded  as  a  legblative  declaration,  that  special 
legislative  action  was  necessary  in  6rder  to  authorize  a  plain- 
tiff to  proceed  by  attachment,  when  he  had  another  actiop 
pending  against  the  defendant  on  the  same  subject-matter. 

[2.]  It  has  been  argued,  that  the  proceeding  in  this  case, 
is  in  the  nature  of  an  attachment  sued  out  pendente  lite;  but 
t)iis  is  not  correct.  Both  the  processed  bear  date  oh  the  same 
-day,  and  the  attachment  was  served  some  five  days  before  the 
bail  writ. 

It  has  been  suggested,  too,  that  though  that  be  so,  yet,  the 
case,  perhaps,  may  be  placed  within  the  reason  and  spirit  of 
the  Act* 

The  reason  which,  as  we  haye  already  said,  requires  our 
Attachment  Laws  to  be  strictly  construed,  here  interpose 
and  forbids  that  this  free  construction  should  be  given  to  the 
Act. 

It  was  easy  for  the  Legislature  to  have  provided  for  stteh 
astate  of  facts,  when  they  passed  the  law ;  and  not  having  done 
80,  we  do  not  feel  authorized  to  strain  the  construction  of  an 
Act  which  provides  this  extraordinary  remedy,  and  is  in 
derogation  of  Commop  Law. 

Let  the  judgment  be  aflfarmed. 
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No.  87. — James  W.  Armstrong^  plaintiff  ia  errov,  v».  Xwr 
Oglbthorpb  Bribge  k  Turkpiks  Cohpaky,  ddSDndant  in 
error. 

[1.]  AppeiOs  under  the  Aet  of  1852,  "  to  iacorpoVate  the  Oglethorpe  Biite  . 
k  Turnpike  Company/'  kc.  are  to  be  epteredby  the  nex^  term  of  the  Oouii 
coming  after  the  date  of  the  award  appealed  from. 

'Award,  in  3>ooly  Superior  Court.  Tried  before  Ja^gj^ 
Powers,  April  Term,  1855. 

This  was  an  appeal  taken  bj  the  Oglethorpe  Bridge  k 
Turnpike  CompanJ^,  from  award  rendered  by  three  dommis- 
Bioners,  to-wit :  D.  S.  Harrison,  W.  H.  Byrum  and  W.  Ber-i 
erly,  selected  by  the  parties  and  the  Inferior  Court  of  IWoly 
County,  assessing  damages  for  land  and  a  ferry  belonging  to 
James  W.  Armstrong,  and  appropriated  to  their  usd  by  said 
compapy.  The  commissioners  assessed  $6,000  as  the  dama- 
ges, on  the  17th  day  of  February,  1855.  The  company  en- 
tered an  appeal,  under  their  charter,  within  four  days,  to  the 
8|jiperior  Court  of  said  county,  but  gave  no  security  upon 
their  bond,  and  there  was  no  affidavit  of  inajbility  to  give  se^. 
curity,  by  any  of  the  officers  of  the  company. 

When  the  cause  was  announced  for  trial.  Counsel  for  Arnr* 
strong,  upon  these  grounds,  moved  to  dismiss  the  appeaL 

Counsel  for  the  company  resisted  the  motion,  and  inoved 
the  Court  to  be  permitted  to  perfect  the  appeal,  by  the  pres- 
ident of  the  company  filing  an  affidavit,  in  substance,  ^'  thttt 
the  company  was  unaWc,  from  its  poverty,  to  give  sectirity ; 
that  they  had  a  good  cause  of  appeal,  and  that  the  affida^ 
would  have  been  made  when  the  appeal  was  entered,  b«t  froiirl 
the  decision  of  this  Court  in  said  case,  art  a  former  term,  i^ 
ponent  Was  led  to  believe,  and  did  brfieve,  that  no  s^arity 
^afe  necessary," 

It  was  admitted  that  the  same  parties  had  been  before  tke 
Gburt  on  an  apperal  from  an  award  rendered  in  1854,  which^ 
ho^ever^  did' not  afiect  tW  plwient  ease,  fli^  sppelbl  in  tbiv 
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m  ft  wboaM,  depends,  as  in  ererj  other  caic,  apon  the  qneetion  of  intevcsl  in 
tho  oteot  oftbesaiL 

£|,]  Ai  *  genenl  nile,  at  CommoB  Law,  man  action  of  aunmiwit, 
tfro  defendanti  npon  a  joint  contract,  jndgnem  cannot  be  giren 
one  defendant  withont  the  other. 

[f.]  Under  the  lawi  of  this  State,  in  all  actions  where  two  or  more  dete- 
4uti  are  joined,  and  it  shall  be  made  to  i^ipear,  on  thetrial,  that  a  poctioo 
ftf  them  ore  not  liable,  and  ought  not  to  hare  been  jdned  in  the  action,  the 
•nit  shall  not  almte  or  l>e  qaaphed  on  that  account :  hot  the  action  maj* 
thereafter  proceed  against  the  other  defendant  or  defendants. 

[0.]  One  of  two  dendants.  in  an  action  ex  contractu,  who  has  been  defaulted, 
or  against  whom  a  verdict  has  been  rendered,  and  he  has  failed  or  refused 
to  appeal,  is  a  competent  witness  for  the  others — provided  he  be  otherwise 
disinterested,  and  there  is  no  policy  of  the  law  which  will  exclude  him, 
aside  from  his  interest. 


Bumpsit,  in  Spalding  Saperior  Court.    Tried  before 
Judge  Starke,  November  Term,  1854. 

This  was  an  action  of  assumpsit,  brought  by  Archibald  M. 
Nail,  against  Addison  A.  Wooten  and  Hugh  P.  Kirpatrick, 
upon  the  following  promissory  notes  : 

"  Griffin,  February  16th,  1852. 
One  day  after  date,  we  or  cither  of  us,  promise  to  pay  A* 
M.  Nail  or  bearer,  Nine  Hundred  and  Ninety  y'^g^^  Dollars  fir 
value  received.  '  A,  A.  WOOTEN." 

«  Griffin,  February  16th,  1852. 
By  the  S/itli  day  of  May  next,  wc  or  either   of  us,  pro- 
mise to  pay  A.  M.  Nail  or  bearer.  One  Thousand  and  Sever 
f^%  Dollars  for  value  received.  A.  A.  WOOTEN." 

The  declaration  contained  three  counts.     In  the  first  cow 
it  was  ^'  alleged  that  the  plaintiff  sold   a  stock   of  goods 
Wooten,  for  the  use  and  benefit  of  Wooton   &   Kirkpatri 
that  it  was  the  understanding  and  agreement  between  p 
tiff  and  Wooten,  and  assented  to  by  Kirkpatrick,   that 

^  ♦n  sifi:n  the  notes,  >vliich  Kirkpatrick  afterwards  re 
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though-  entered  at  the  first  term  coming  after  the  award  ap- 
pealed from,  was  not  entered  until  the  end  of  six  months  af-' 
tdr  the  award  had  been  made.  The  Actj  too,  governing  thalf 
case,  provided  that  appeals  might  be  transmitted  to  the  Cleric. 
No  such  provision  is  contained  in  this  Act.  Is  it  certain^ 
therefore,  that  th^  Clerk  can  receive  an  appeal  under  this 
Act  ?  Is  it  not  the  Court  that,  under  this  Ac(,  is  to  receive 
an  appeal?    (9  <?a.  406.) 

Be  that  as  it  may,  according  to  the  decision  in  The  St(ke. 
V8.  J>eanj  an  ap|^eal,  at  the  first  term,  is  good.  And  the' 
force  of  this  decision  is  not  to  be  destroyed  by  an  obiter  inti- 
mation (it  is  no  more)  of  the  Court,  that  such  appeals  are  to 
be  made  within  a  reasonable  time,  and  that  four  dat/i  after 
the  award  is  a  reasonable  time. 

We  think  the  decision  of  the  Court  below  ought  to  be  %f-. 
firmed. 


No.  88. — WooTEN  &  CO;.  plaintiffs  in  error,  vs.  Archibald: 
M.  Nall,  defendant  in  error.  , 

[1.]  The  production  of  papers  upon  notice,  does  not  make  them  evidence  in 
the  cause,  uiiless  the  party  calling  for.  them  iuBpcc^  them,  so  as  to  become 
acquainted  with  their  contents  ;  in  which  case,- they  ore  admitted  as  eyi- 
dence  for  both  parties  and  on  all  subsequent  trials. 

[2.]  Receipts  and  other  papers,  are  admitted  in  evidence  upon  no  other  prooT' 
than  the  presumption  of  their  fairness,  founded  upon  the  experience  of  hu- 
man conduct,  in  the  due  course  of  trade  and  transaction  of  business. 

[3.]  The  mere  fact  that  the  name  of  a  witness  appears  as  a  party  upon  the- 
record,  is  not  sufficient  to  exclude  him  if  it  appears,  affirmatively,  that  hfii 
has  no  interest  in  the  suit. 

[4.]  If  the  witness  be  a  party  to  the  issue  to  be  tried,  he  shall  not  be  exam^ 
ined  as  a  witness. 

[5.]  If  not  a  party  to  the  issu^  to  be  tried,  his  competency  or  incompetency, 
VOL.  xrm-TT 
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••  a  witness,  depends,  as  in  every  ether  case,  upon  the  question  of  inteccstin' 
the  ereht  oftbesniL 

f)|.]  As  a  general  mle,  at  Common  Law,  in  an  action  of  assnmpsit,  agaiDi|: 
tffo  -defendants  npon  a  joint  contract,  jndgment  cannol  be  gtren  agaioiit' 
one  defendant  without  the  other. 

ff.]  Under  the  laws  of  this  State,  in  all  actions  where  two  or  more  defti- 
dants  are  joined,  and  it  shall  be  made  to  i^ipear,  on  the  trial,  that  aportioa 
of  them  are  not  liable,  and  ought  not  to  have  been  joined  in  the  ^LCtion,  tbe 
suit  shall  not  abate  or  be  quashed  on  that  aooonnt;,but  the  action  mtf 
thereafter  proceed  agunst  the  other  defendant  or  defendants. 

[6.]  One  of  two  dendants,  in  an  action  ex  coiUractUf  who  has  been  defanltsd, . 
or  against  whom  a  Terdict  has  been  rendered,  and  he  has  failed  or  refiised 
to  appeal,  is  a  competent  witness  for  the  others — ^provided  he  be  otherwiie 
disinterested,  and  there  is  no  policy  of  the  law  which  will  exclude  lii% 
aside  from  his  interest. 

ilpBampsit,  in  Spalding  Superior  Court.  Tried  before 
Judge  Starke,  November  Term,  1854. 

This  was  an  action  of  assumpsit,  brought  by  Archibald  M» 
Nail,  against  Addison  A.  Wooten  and  Hugh  P.  Eirpatrick^ 
upon  the  following  pifomissor j  notes : 

"  Griffin,  February  16th,  1852. 
One  day  after  date,  we  or  either  of  us,  promise  to  pay  A* 
IfL.  Nail  or  bearer,  Nine  Hundred  and  Ninety  ^^^  Dollars  for 
Talue  received.  '  A.  A.  WOOTEN." 

«  Griffin,  February  16th,  1852. 
By  the  25th  day  of  May  next,  we  or  either  of  us,  pro- 
mise to  pay  A.  M.  Nail  or  bearer.  One  Thousand  and  Seven 

T^f^  Dollars  for  value  received.  A.  A.  WOOTEN."    ' 

• 

The  declaration  contained  three  counts.  In  the  first  count, 
it  was  ^'  alleged  that  the  plaintiff  sold  a  stock  of  goods  to 
Wooten,  for  the  use  and  benefit  of  Wooten  &  Kirkpatrick ; 
that  it  was  the  understanding  and  agreement  between  plain- 
tiff and  Wooten,  and  assented  to  by  Kirkpatrick,  that  botb 
were  to  sign  the  notes,  which  Kirkpatrick  afterwards  reftised 
to  do." 
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In  the  second  count,  it  was*  alleged  ^'  that  the  defendants 
were  indebted  to  the  plaintiff,  in  the  sum  of  1.997  ,%^0  doUaA, 
for  goods,  wares  and  merchandize,  sold  and  delivered  by 
plaintiff  to  the  defendants  " 

The  third  count  was  upon  an  account,  stated  between  the 
plaintiff  and  the  defendants,  for  the  sum  aforesaid. 

to  this  declaration  the  defendants  demurred,  upon  the 
ground  of  duplicity ;  and  also  pleaded  the  general  issue,  and 
no  partnership,  &c. 

At*  the  first  trial  in.  the  Inferior  Court  of  said  county,  the 
Jury  found  a  verdict  for  the  plaintiff. 

Kirkpatrick  took'an  appeal  to  the  Stiperior  Court,  Wootep. 
did.  not  appeal. 

The  cause  came  on  to  be  tried  on  the  appeal,  at  Noveu^er 
^erm,  1854,  of  the  Superior  Court  of  said  county.  ^ 

The  Court  over-ruled  the  demurrer  to  the  declaration,  and 
'defendant  excepted. 

Much  testimony  was  introduced  by  the  plaintiff^  which  hi 
mat  necessary  here  to  set  out. 

After  he  closed  his  case,  the  defendant  offered  in  evidence 
^mn  instrument  in  writing,  made  by  Wooten  to  Eirkpatridk, 
^ted  12th  day  of  September,  1851 — produced  in  Court,  un- 
der a  notice  from  plaintiff,  in  which  Wooten  stated  tliat^Kirk- 
jpatrick  bought  of  him  one  hklf  of  his  stocjk  of  goeda,  and 
^preed  that  Kirkpatrick  should  hold  the  two  last  imstahnentti 
of  the  purchase  money,  to  indemnify  him  against  his  seCurity- 
eibip  ^or  Wooten,  on  a  note  to  Henly  Vamer. 

{The  Court  rejected  the  testimony,  and  defendant  exdepted» 

The  defendant  then  oflfered  Addison  A.  Wooten  as  a  wiV* 
mess.  Plaintiff  objected  to  the  witness.  The  Court  sustained 
the  ol]^ection,  and  defendant  excepted. 

The  defendant  then  proposed  to  pay  all  cost  whieh  had 
accrued  in  the  case,  and  to  deposit  whatever  sum  of  money 
the  Court  might  adjudge  sufficient  te  cover  all  future  cost ; 
he  also  proposed  to  release  Wooten  from  all  liability  to  him, 
arising  out  of  the  case.  The  Court  still  rejected  the  witness^ 
•ndiefendant  excepted. 
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Tj  of  the  goods  by  Nail  to  Wooten,  or  that  the  contract  should 
have  been  reduced  to  -writing..'*  The  Court  refused  to  give 
-the  charge,  and  defendant  excepted. 

Green;  Floyd;  Martin,  for  plaintiffs. 

McCune;  Harman;  Alford  &  Moore,  for  defendant. 

The  Court  not  being  unanimous,  delivered  their  opinions 
seriatim. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Considering  the  declaration  as  substantially  a  suit  against 
Wooten  &  Kirkpatrick,  as  co-partners,  we  affirm  the  judgment 
•of  the  Court  below,  in  over-ruling  the  demurrer  to  the  writ, 
upon  the  ground  of  duplicity. 

[1.]  It  seems  that  Kirkpatrick  had  become  security  for 
Wooten,  to  one  Henley  Varner,  for  fifteen  hundred  dollars ; 
•and  to  indemnify  Kirkpatrick  against  liability  or  loss,  Wooten 
executed  to  liim  an  instrument  in  writing,  to  the  effect,  that 
the  two  last  instalments  due  to  Wooten  by  Kirkpatrick,  for 
t)ne  half  of  the  sto?k  of  goods  bought  of  Nail,  the  plaintiff,  and 
amounting  to  upwitrds  of  eighteen  hundred  dollars,  should  be 
Jcept  back  by  Kirkpatrick,  and  applied,  by  him,  to  the  pay- 
ment of  the  debt  to  Varner,  or  so  much  thereof  as  might  be 
needed  for  that  purpose.  This  paper  had  been  produced  in 
Court  under  notice  to  the  defendants,  and  inspected  by  the 
plaintiff's  Counsel  at  a  former  trial.  Was  the  defendant  en- 
titled to  read  this  document  ?  Our  learned  brother  ruled  the 
evMence  out,  and  error  is  assigned  upon  the  rejection  of  this 
ptoof. 

Mr.  Greenleaf  says — "  The  production  of  papers,  upon  no- 
tice, does  not  make  them  evidence  in  the  cause,  unless  the 
party  calling  for  them  inspects  them,  so  as  to  become  ac- 
quainted with  their  contents ;  in  which  case,  the  English  rule 
is,  that  they  are  admitted  as  evidence  for  both  parties.*'  (1 
ifreerilf.  Ev.  |5G8.) 
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And  the  remaoa  aongned  by  the  author  ia,  that  ^it  vovld 
ghre  an  iinoon8ci<mable  advantage  to  enable  a  party  to  pry 
into  the  affairs  of  his  adversary,  for  the  purpose  of  compelling 
him  to  famish  evidence  against  himself,  without,  at  the  same 
time,  sabjecting  him  to  the  risk  of  making  whatever  he  inspects 
evidence  for  both  parties." 

With  the  wisdom  of  this  rule,,  we  have  nothing  to  do.  It 
is  not  only  not  uniform  in  the  American  Conrts^  bat  in  the 
case  of  Gordon  v9.  SeeretoHj  (8  ^uL  548,)  it  was  said  to 
have  been  over-raled  and  denied  altogether.  See,  also, 
Smfre  V9.  KUcheny  (t  Etp.  R.  209,)  atul  2  £win$^  Paikier^ 
187.  The  Supreme  Cdort  of  Pennsylvania,  in  Withers  amd 
4fthen  v$.  Gittupjfj  (14*  £  ^  J2. 10,)  consider  the  argament 
against  the  rale  to  be.  insaperable-  On  the  other  hand,  in 
«Dpport  of  the  rale,  we.have  2  Tidd.  Pr.  804.  2  21  JZ.  41, 
mul  Thomp$an  vm.  JaneSj  and  PauA  v$.  ChdioUy  the  rteiUd. 
6  T.  R.  886.  5  E9p.  €a$e$j  285.  7  Oar.  ^  Pi^n^,  386.  1 
Oaiiu$%  277.  2  Wa$k.  0.  C.Rep.  482, 484, (note.)  liSir. 
rmg'%  R.  288,  284.  AShtp.  (16  Mame)  224.  %Sm.and 
Mar.  862,  and  1  Ou$h.  88,  {Mauaehuuit9.) 

Holding  the  role,  itself,  then,  to  be  too  well  settled  npon  the 
authorities  to  be  disturbed;  the  inquiry  presents  itself,  did  it 
extend  to  the  second: trial?  And  upon,  this  point  the  books 
are  silent.  It  mast  be*  d^ded,  therefore,  upon  principle. 
What  is  the  reason  for  making  papers,  produced  under  notice, 
and  inspected  by  the  party,  calling  for  them,  evidence  for  his 
adversary?  It  is,  says  Mr.  QreenUaf^  because  it  would  give 
an  unconscionable  advantsge,  to  enable  a  party  to  pry  into 
the  affiiirs  of  his  adversary,  for.  the  purpose  of  compelling  him 
tofumish  evidence  against  himself,  without,  at  the  same  time, 
subjecting  him  to  the  risk  of  making  whatever  he  inspects  evi- 
dence for  both  parties. 

We  ask,  was  not  this  paper  inspected  by  the  plaintiff! 
Had  he  not  been  enabled  to  pry  into  the  affairs  of  the  de- 
fendants ?  Having  thus  acquired  an  advantage  of  which  he 
could  avail  himself  throughout  the  litigation,  is  it  right  to  re- 
strict the  corresponding  benefit  given  by  the  law  to  the  de- 
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fiendant  to  the  JirH  trial  ?  No  such  limitation  b  suggested  in 
the  role ;  we  see  no  good  reason^  even  if  we  had  the  aothort* 
ity,  to  impose  it. 

'  [2.]  Eurkpatrick  offered  two  receipts,  both  made  to  him  hf 
Wooten — one  bearing  date  the  2d  day  of  May,  1851,  and  ttHt^ 
other,  on  the  2d  day  of  February,  1858— each  purporting  ttf 
be  for  a  part  payment  of  the  purchase-money  due  by  Eirk- 
pratrick  to  Wooten,  for  one  half  of  the  goods  bought  by  Wool* 
€ti  of  Nail.  He  likewise  tendered  in  eyidence  a  note  and  ao* 
count  due  by  Wooten  &  Nail  to  the  Planter's  Manufacturing 
Company,  which  had  been  taken  up  by  Eirkpatrick  and  de» 
liyered  to  Wooten,  in  part  payment  of  the  debt  due  to  him  by 
Eirkpatrick,  for  the  one  half  of  the  stock  of  goods  bought  of 
1^11 ;  and  which  note  and  account  Nail  admitted  had  been 
turned  over  by  Wooten  to  him,  upon  settlement.  The  whole 
of  this  testimony  was  rejected ;  and  we  propose  to  consider 
and  dispose  of  it  all  together. 

Why  the  latter  portion  of  this  proof,  namely :  the  note 
and  account,  were  excluded,  we  cannot  very  readily  compre- 
hend. The  issue  was,  whether  or  not  Eirkpatrick  was  w 
partner  of  Wooten,  in  the  first  purchase  from  Nail  ?  Now^ 
tinder  any  view  of  the  transaction,  was  not  Nail  liable  to  the 
Planter's  Manufacturing  Company,  upon  these  demands ;  and 
was  it  not  a  discharge  to  him,  upon  this  indebtedness  ?  And 
W9S  it  not  a  good  payment  to  Mr.  Wooten,  who  was  ahK^ 
bound  upon  these  same  claims  ? 

It  is  suggested  in  the  argument — perhaps  it  appears  from 
the  record — ^thaj;  Eirkpatrick  acted  as  the  agent  of  Nail  k 
Wooten,  and  that  the  note  and  account  were  satisfied  out  of 
the  funds  belonging  to  his  principal ;  but  the  evidence  does^ 
not  show  this.  At  any  rate,  it  was  a  question  of  fact  to  be 
submitted  to  the  Jury.  It  may  not  be  conclusive  that  the 
money  was  advanced  out  of  his  own  pocket.  It  is  certainly 
prima  facie  proof  that  it  was. 

The  two  receipts  from  Wooten  to  Eirkpatrick  were  with- 
held, upon  the  ground  that  it  would  be  allowing  the  parties  to 
manvfiftcture  testimony  for  themselves. 
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But  is  this  SO  ?  What  interest  had  Wooten  in  combining 
with  Kirkpatrick  for  such  a  purpose  ?  Was  not  his  interest 
directly  the  opposite?  Whatever  the  fact  may  be,  such- 
would  be  the  judgment  of  law  upon  the  case.  Bat  apart 
from  this,  admitting  the  transaction  to  be  btma  fide^  and 
what  right  has  this  or  any  other  Court,  without  proof,  to  as- 
sume that  it  was  otherwise?  are  not  these  receipts  just 
such  instruments  as  should  and  would  have  been  given  in- 
conducting  the  affairs  between  these  person  in  the  usual  man- 
ner ?  Kirkpatrick  buys  a  lot  of  merchandise  from  Wooten  and 
makes  him  two  payments,  at  such  dates  and  intervals  of  time 
as  would  likely  accrue  in  the  macagcment  of  such  matters.. 
The  creditor  party,  diligent  in  claiming  and  collecting  his 
dues,  calls  for  his  money ;  the  debtor  party,  equally  vigilaot 
in  guarding  his  rights,  exacts  a  receipt,  which  is  executed  and 
delivered;  and  now,  when  offered  in  proof,  it  is  rejected,. 
because,  forsooth,  it  may  be  false  and  fraudulent,  and  fitted  up 
to  meet  the  case  ! 

And  so  it  may ;  and  so  the  sun,  which  has  risen  in  the 
east  for  six  thousand  years,  may  not  do  so  to-morrow.  Ex- 
perience, however,  would  warrant  a  different  conclusion ;  and 
so,  the  experience  of  human  conduct,  as  to  transactions  similar 
to  this,  would  justify  a  different  presumption.  AVTiere  an 
order  for  the  payment  of  money,  or  the  delivery  of  goods,  is 
found  in  the  hands  of  the  drawee,  or  a  promissory  note  is  in  the 
possession  of  the  maker,  a  legal  presumption  is  raised,  that 
he  has  paid  the  money  due  upon  it,  or  delivered  the  goods 
ordered.  (1  Starkie's  It.  225.  3  E^p.  ^.196.  7  T9end.. 
198.  9  Ibid,  323.  Q  S.  ^  B.  385.  1  Starkie*9  B.  445. 
Ibid,  374.)  So,  a  bank  note  will  be  presumed  to  have  been 
signed  before  it  was  issued,  though  the  signature  be  torn  off; 
such  being  the  orderly  course  of  such  business.  {2  Rob.  Lou. 
Rep,)  The  same  presumption,  and  for  the  same  reason,  arises 
in  favor  of  the  genuineness  of  these  instruments ;  subject  to  be 
rebutted,  to  be  sure,  as  are  all  other  presumptions.  Mr. 
Wooten  having  been  excluded  from  testifying,  in  what  other 
way  could  these  payments  have  been  proven,  but  by  the  re- 
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eeiptB?  Indeed,  had  the  attempt  been  made  to  supply  thul* 
proof  by  parol,  and  it  had  appeared  tnat  reedpta  had  beeOi^ 
giTen«  tiie  iritnees  troold  not  have  been  allowed  to  proceed 
nntil  they  were  produced  or  aocoanted  for;  for,  althongh 
reoeipts  may  be  contradicted  by  oral  testimony,  atill  they 
are  prima  facie  ;  the  beat  oYidence  of  the  fiicte  which  they 
recite. 

[8.]  [4.]  [5.]  [8.]  The  exception  of  Col.  B.  W,  Mo- 
Cnne  having  been  waived,  and  finding  nothing  in  the  charge* 
requiring  criticism,  we  proceed  to  examine  the  only  remain- 
ingy  and  by  far  the  most  imp<Hrtant  question  in  this  record, 
namely :  whether  Wooten  bo  a  competent  witness  in  behalf 
of  Kirkpatrick,  with  or  witiiont  the  release  tendered,  and 
notwithstanding  the  <^r  made  to  pay  all  costs  which  had  ao- 
erued,  and  to  deposit  whatsoever  sum  of  money  the  Court 
might  direct,  by  way  of  indemnity  against  all  future  costs. 

To  the  action  instituted  against  Wooten  &  Kirkpatrick,  as 
partners,  Wooten  made  no  defence.  Kirkpatrick  pleaded 
dwt  he  was  no  partner.  A  verdict  and  judgment  were  ren- 
dered against  both  defendants,  from  which  Kirkpatrick,  alone, 
appealed;  and  it  was  upon  the  appeal  trial  that  the  testimony 
of  Wooten  was  offered,  by  Kirkpatrick,  to  sustain  his  plea, 
and  rejected  by  the  Court ;  and  upon  the  ground  of  his  being 
a  party  to  the  record. 

In  Allison  vs.  Ohaffin  and  another j  (8  (7a.  B.  880,)  this^ 
Court  held  that  where  an  appeal  is  entered  according  to  the 
Act  of  1889,  by  one  of  several  defendants,  the  party  not  ap- 
pealing is  bound  by  the  first  verdict.  And  if  this  be  po,  and 
that  decision  was  a  correct  construction  of  the  Act,  there  is, 
of  course,  an  end  of  the  question ;  for  Wooten  having  ceased 
to  1)0  a  party  to  the  record,  in  the  sense  in  which  that  term 
is  used  by  Courts,  which  hold  that  such  a  party  is  incompe- 
tent to  testify,  no  such  objection  could  operate  as  to  him. 

I  have  always  believed  there  were  intrinsic  difliculties  in 
executing  the  Act  of  1889.     {See  1  Kdhj,  475,  484.)    Sub- 
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sequent  disciuuoiiB  respectiiig  it  hsre  not  dianged  tliatopife> 
ion. 

We  gather  from  the  preamble  to  the  Aet^  diat«  contiaric^ 
of  opinion  existed  among  the  Judges  of  the  State,  and  a  fil* 
ferent  practice  prevailed  in  the  Tariona  drcmta,  tonehmg  tfcr 
right  to  appeal,  under  eert«n  eireumstances.  To  raned^ 
this  inconvenience,  and  to  make  the  law  uniform,  it  was  pn^ 
Tided,  that  whenever  there  was  more  than  one  party  plaiiitilFor 
defendant,  and  one  or  more  of  said  parties  ptaintHfordefeBii^ 
ant  desired  to  appeal,  and  the  other  or  others  iwlod  or  n^ 
fbsed  to  do  so,  it  should  be  lawful  for  any  party,  plaintiff 
or  defendant,  to  enter  his  appeal,  under  such  rules  and  regu- 
lations as  are  now  provided  by  law;  and  that  upon  4lie  ap- 
peal of  cither  plaintifis  or  defendants  aforesaid,  !^- whole  re- 
cord sliould  be  taken  up ;  but  in  case  damages  shonH  be 
awarded  upon  -such  appeal,  such  damages  should  only  be  re^ 
covered  against  the  party  or  parties  appealing,  and  their  se^ 
eurities,  and  not  against  the  party  or  parties  failing  orrefoshig 
to  appeal.  It  is  further  declared,  that  in  case  any  security  or 
securities  shall  be  compelled  to  pay  off  the  debt  or  damages 
for  which  the  judgment  may  be  entered  in  any  cause,  he,  Alb 
or  they  shall  have  recourse  only  against  the  party  or  partMB 
for  whom  he,  she  or  they  became  security  or  securities. 

Those  who  controvert  the  construction  put  upon  die  Act  of 
1889,  by  this  Court,  maintun  that  one  of  several  plaintifi  or 
defendants  may  appeal  for  the  whole,  and  that  those  who  fd 
or  refuse  to  appeal,  will,  nevertheless,  be  bound  by  the  final 
judgment,  except  as  to  damages.  And  to  show  thac  this  is 
the  meaning  of  the  Act,  reference  is  made  to  two  elausM 
thereof,  namely :  that  the  whole  record  shall  be  taken  up, 
and  that  damages  shall  be  awarded  only  against  the  partf 
appealing. 

We  do  not  think  either  or  both  of  these  provisions  oondn- 
sivo  upon  the  point.  '^  The  wltole  record  »haU  be  taken  nf" 
Of  course,  whether  the  appeal  be  entered  byaSthepartie8|or 
afiy  one  or  more  of  them,  the  appellate  tribunal  could  not 
and  would  not  act  upon  a  partial  recordw    9%is  very  easeiras 
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■I^pealed  from  the  Inferior  to  the  Superior  Court.  It  was  in- 
diBpensable,  therefore,  that  the  whole  record  be  sent  up.  The 
tentire  transcript  of  the  proceedings  bolow  should  be  trans- 
mitted  to  the  higher  Court.  We  repeat,  the  argument  de- 
duced .  from  this  requsition  is  by  no  means  conclusive.  In- 
deed, we  must  say,  that  to  our  mind,  it  reflects  no  light  upon 
the  question. 

Again,  as  to  the  damages:  It  is  triumphantly  asked,  why 
tQfitrict  the  recovery  of  damages  to  the  party  appealing,  if  the 
vest  were  dropped  upon  the  appeal  ?  Our  response  is  this : 
nothing  is  more  common  in  our  legislation  than  these  super- 
erogatory provisions.  They  are  inserted,  ex  canicla^  to  sup- 
ply some  supposed  deficiency-^^to  make  assurance  doubly  sure. 
In  proof  of  this,  we  refer  to  another  portion  of  this  same 
Statute.  In  the  second  section,  it  was  declared  that  damages, 
fur  a  frivolous  appeal,  should  only  be  recovered  against  the 
party  or  parties  appealing,  and  their  securities ;  and  yet,  in 
the  very  next  section,  it  is  declared  that  securities  who  shall 
be  eompelled  to  pay  off  the  debt  or  damages,  shall  have  re- 
aonrse  only  against  the  party  or  parties  for  whom  he,  she 
or  they  became  security  or  securities.  Now,  of  course,  the 
pttrty  felling  or  refusing  to  appeal,  gave  no  security,  and  no 
damages  could  be  assessed  against  such.  How  then  could  a 
aecurity,  who  paid  damages,  have  recourse  over  against  one 
^ho  was  not,  by  the  express  terms  of  the  Act,  liable  for  them  ? 
ffhis  restriction,  like  the  other,  was  inserted  out  of  abundant 
eaution,  and  is,  in  fact,  supererogatory  and  suppletory.  And 
jet,  this  additional  section  was  inserted  at  the  instance  of  Mr. 
Miller,  one  of  the  first  Jurists  of  the  State,  by  way  of  amend- 
ment to  the  bill,  as  it  was  reported  to  the  Senate  from  the 
House  of  Representatives,  in  which  it  originated.  {See  Jour* 
fud  of  the  Senate  of  1889,  page  385,  836.) 

But  an  attempt  is  made  to  draw  an  analogy  from  the  writ 
of-error,  in  which  one  may  take  out  a  writ  of  error  in  the 
name  of  all.  In  my  humble  judgment,  the  analogy  cuts  the 
oiher  way.  It  is  true  that  one  of  several  parties,  cannot 
prueeoute  a  writ  of  error  alone.    And- in  analogy  to  this  prao- 
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tiee,  tbe  Gouits  in  Georgia  gener^Iy  kdd,  brfore  the  Act  of 
1839  was  passed,  that  one  of  several  parties  coold  not  appad 
alone.  It  is  abo  true,  that  in  England  one  might  take  oat  t 
writ  of  error  in  the  name  of  all.  Bat  what  then  ?  Were  the 
■co-plaintifis  in  error  compelled  to  continue  the  litigation,  wit 
lingly  or  unwillingly  ?  By  no  means.  If  the  others  refused 
to  join  in  the  prosecution  of  the  writ,  they  might  be  sum- 
moned to  the  Court  of  error  and  sev^ ;  or  what  is  more  cnstoma- 
ry  in  the  Courts  of  this  country,  if  they  made  default  of  ^ 
pearancc,  or  moved  to  withdraw,  an  entry  thereof  is  made  on 
the  record,  after  which  he  who  sued  out  the  writ  may  go  en 
alone. 

But  here,  it  will  be  perceived,  that  a  means  of  escape  is  fiir- 
aished  for  those  who  are  content  to  abide  by  the  judgment 
already  rendered.  Not  so,  however,  under  the  interpretation 
•now  sought  to  be  put  upon  the  Act  of  1839.  And  thus,  tho 
principle  of  the  analogy  not  only  fails,  but  operates,  tiie 
■other  way.  And  stUl  more  strongly,  when  viewed  in  another 
aspect,  and  applied  to  the  case  at  bar.  All  the  authorities 
agree,  that  only  those  against  whom  judgment  passes,  can 
have  error.  If,  for  instance,  there  be  five  defendants,  three 
•of  whom  are  acquitted,  error  must  be  by  the  two  only  who 
Are  convicted.  Now,  while  it  is  true  that  the  judgment  in 
this  case  was  joint,  as  against  Wooten  k  Kirkpatriek; 
still,  it  is  apparent  that,  upon  the  reasoning  upon  which  the 
foregoing  principle  is  sustained,  it  must  be  looked  upon  as  s 
.separate  judgment  against  Kirkpatriek  only.  Wooten  nevor 
disputed  his  liability.  He  set  up  no  defence.  The  only  pies 
put  in  was  by  Kirkpatriek,  which  was  a  denial  of  the  part^ 
•nership.  He  was  convicted,  and  he  alone  appealed.  Aud  I 
doubt  not  but  that  he  alone  might  have  proseeuted  his  writ  of 
error  in  the  case.  Substantially  then,  at  least,  and  for  the 
purpose  of  testing  the  legality  of  this  testimony,  it  seems  to 
me  that  Wooten  should  be  considered  as  being  severed  firom 
his  co-defendant  upon  the  appeal. 

Again,  it  is  contended  that  it  is  right,  in  itself,  that  all  the 
parties  should  be  bound  by  the  verdict  on  the  appeal,  whether 
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thej  desired  to  litigate  further  or  not.  The  only  reply  I 
have  to  make  to  this  suggestion  is,  that  even  my  Judicial 
republicanism  is  too  radical  and  stubborn  to  hold,  that  one 
'6f  a  half-dosen  plaintiffs  or  defendant  should  control,  at  his 
option,  the  rest  of  his  associates.  Better,  rather,  that  no 
4ippeal  be  allowed,  unless  at  the  instance  of  allj  or  at  least, 
»  majority  of  the  parties,  than  granted  upon  such  unequal 
terms* 

Further,  and  finally,  it  is  said,  that  this  is  an  easy  work* 
ing  rule ;  and  one  which  frees  the  law,  from  all  the  perplexi- 
ties which  any  new  construction  involves.  Simplicity  and 
.practicability  in  a  rule  of  construction  arc  highly  commenda- 
Ue,  provided  those  qualities  be  not  exalted  above  and  pre- 
ferred to  right  and  justice.  The  edict  of  the  despot,  and  the 
ukase  of  the  autocrat,  possess  these  qualities  in  an  eminent 
4egree — '^Do  this  or  die."  How  simple  and  practical !  and 
jet,  how  greatly  preferable,  the  checks  and  balances  of  our 
federative  system,  complicated  though  it  may  be !  Who 
would  hesitate  to  choose  between  the  simplicity  of  the  arbi- 
trary rules  of  the  Common  Law,  the  code  of  a  comparatively 
rsde  and  barbarous  people,  and  the  complexity  of  the  Civil 
Law,  which  very  complexity  was  the  result  of  a  much  higher 
civilisation ;  and  as  one  of  the  fruits  and  proofs  thereof,  an 
extreme  anxiety  to  mete  out  to  every  litigant  the  exact 
measure  of  justice  in  questions  of  meam  and  teum.  Com- 
pare the  %ie  juheo  simplicity  of  Lord  Jeffcries'  administra- 
tion of  the  law,  with  that  of  the  doubting,  and  douiting^ 
because  profoundly  learned,  and  conscientious  Lord  Eldon, 
.and  how  striking  the  contrast ! 

Concede  to  them  all  that  is  claimed  for  the  construction  which 
I  am  combatting,  namely :  that  it  establishes  a  simple  nnd  easy 
working  rule,  still,  the  inquiry  recurs :  Is  it  reasonable  ?  Is 
it  right  ?  On  the  contrary,  in  the  language  of  my  brother 
Wabnbr,  in  AlliiOH  and  Cftaffin^  is  it  not  better  ^^to  regu* 
late  the  rights  of  the  parties  according  to  their  own  action  in 
the  matter  ?  And  where  one  of  the  parties,  either  a  joint 
plaintiff  or  defendant,  is  iotisfied  with  the  first  verdict^  and  is 
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unwilling  to  litigate  farther,  let  the  first  verdict,  as  to  him,  be 
conclusivey  as  to  his  rights ;  and  so,  with  the  party  who  is  dis- 
mAufitdy  and  desires  to  litigate  his  rights  on  the  appeal." 
And  if  there  be  obstacles  in  giving  this  construction  to  the 
Act,  as  it  now  stands,  let  the  Legislature  so  modify  or  alter 
it  as  will  prevent  all  practical  inconvenience,  and  secure  the 
ends  of  justice. 

The  author  of  Hatehkiss'  Digest^  a  work  examined  and 
approved,  as  having  been  ^^faithfuHy  executed^'*  by  Wm.  T. 
Gould,  Robert  M.  Charlton  and  Garleton  B.  Cole,  Esquires, 
and  adopted  by  the  Legislature — a  most  admirable  book,  by 
the  way^  notwithstanding  all  the  flings  which  have  been 
made  at  it^-considers  the  parties  as  ^^«ei?eref2*' by  the  i^i- 
peal.  {Page  601.)  And  such,  I  have  no  doubt,  is  the  fsEtct, 
whatever  may  have  been  the  legal  effects  of  such  severance. 

But  admitting  that  Wooten  occupies  the  same  relation,  on- 
ly, toward  this  case,  by  not  appealing,  as  he  would  do  had  he 
Buffered  judgment  to  go  against  him  by  default ;  still,  we 
maintain  that  he  is  a  competent  witness. 

The  Court  below  refused  to  permit  Wooten  to  testify,  upon 
the  ground  that  he  was  a  party  to  the  suit  upon  the  record. 
And  the  question  is  then  presented,  whether  the  mere  fact 
that  the  name  of  a  witness  appears  as  a  party  upon  the  re- 
cord, is  sufficient,  even  though  it  should  appear  affirmatively, 
that  he  has  no  interest  in  the  event  of  the  suit  to  exclude  him. 
And  the  question  is  one,  in  respect  to  which  different  Courts 
have  entertained  different  opinions.  But  I  trust  I  shall  be 
pardoned  for  saying,  that  as  for  myself,  I  not  only  consider 
the  argument  without  force,  but  hardly  deserving  the  credit 
of  being  plausible,  which  would  exclude  such  testimony ;  and 
I  make  this  declaration  in  the  face  of  the  uniform  adjudica- 
tions in  the  Supreme  Court  of  the  United  States  to  the  con- 
trary;  and  before  which  Court  it  is  no  longer  considered  an 
open  question.  It  is  true,  that  Court  admits,  that  in  aU  the 
cases  in  which  the  question  had  arisen,  the  party  was  liable 
for  cost  of  suit ;  and  therefore,  interested ;  still,  thoy  say  that 
the  ojxlusion  has  been  uniform  and  placed  on  the  ground  of 
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policy ;  (5  ffatcardy  91 ;)  a  policy  -which  is  undefined — ^unde- 
finable — ^intangible  and  imaginative. 

In  Safford  vs,  Lawrence,  (6  Barbour  s  S.  C.  Sep.  666,) 
this  vhole  doctrine  is  ably  and  thoroughly  reviewed ;  and  it 
IB  impossible  to  read  that  masterly  opinion  and  doubt  that  a 
party  to  the  record  is  a  competent  witness,  provided  he  be 
disinterested.  And  that  interest,  alone,  and  not  any  conject- 
ural policy,  IB  the  sole  test  of  competency.  TKe  admission 
or  rejection  of  the  witness  depends  upon  the  result  of  this  in- 
quiry. 

If  this  be  the  well  established  English  rule,  as  is  shown  in 
Warrall  vs,  JoneBj  (7  Broughamy  379,)  where  Chief  Justice 
Tindal  declared — ^^  that  no  csise  could  be  found  in  which  a 
witness  has  boon  refused,  upon  the  ground,  in  the  abstract^ 
that  he  was  a  party  to  the  suit,"  how  much  more  should  it  b^' 
enforced  in  this  State,  where  we  are  not  obliged  to  go  into 
Chancery  to  procure  the  testimony  of  a  party,  but  where  j)ar- 
tie%  to  the  record^  plaintiffs  and  defendants,  are  examined 
upon  the  stand,  at  Lau\  just  as  other  witnesses  are;  and 
where  they  are  compelled  to  testify  when  called,  even  against 
their  interest  ? 

Upon  this  subject,  no  member  of  this  Court,  I  believe,  has 
any  difficulty.     At  any  rate,  I  can  speak  for  myself. 

But  we  now  approach  the  exact  point  of  divergence ;  for 
notwithstanding  the  contrariety  of  opinion  as  to  the  proper 
interpretation  of  the  Act  of  1889;  still,  could  we  have  har- 
monized as  to  what  would  have  been  the  result  of  a  verdict 
in  favor  of  Kirkpatrick,  the  judgment  of  the  Court  would 
have  been  unanimous. 

The  position  occupied  by  Counsel  for  the  defendant  in  er- 
ror is,  that  one  of  two  defendants  in  an  action  ex  eontraetUy 
who  had  been  defaulted,  is  not  a  competent  witness  for  the 
other,  because  a  verdict  in  favor  of  the  other,  placed  the 
plaintiff  in  a  situation  in  which  he  could  not  avail  himself  of 
the  default ;  and  consequently,  the  defendant  who  was  thus 
defaulted,  had,  of  course,  an  interest  to  testify  in  favor  of 
his  co-defendant. 
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To  apply  the  principle  to  the  case  under  diseaauon.  Woo- 
len, by  not  appealing,  may  be  viewed  aa  Buffering  jadgment 
by  default ;  indeed,  he  never  did  appear  and  plead  to  the  ac- 
tion ;  still,  he  iras  not  a  competent  witness  for  Kirkpatrick, 
because,  by  defeating  the  suit  as  to  Kirkpatrick,  the  action 
being  joint,  it  would  abate  as  to  both,  and  must  be  renewed 
separately  against  him,  before  a  recovery  could  be  had,  not 
denying  but  that  he  would  be  ultimately  liable  for  the  debt 
or  damages. 

[6.]  We  do  not  dispute  that  this  is  true  at  Common  Law  : 
That  the  general  rule  is,  that  where  an  action  is  brought 
against  two  defendants  upon  a  joint  contract,  that  in  suck 
case,  judgment  cannot  be  given  against  one  defendant  with- 
out the  other.  {1  Chitt.  Fl  SI.  lJ?a«f.  48.  Sheriff  et  id. 
w.  WUks.)  And  that  under  the  operation  of  this  rule,  Woo- 
ten  might  possibly  bo  excluded. 

[7.]  But  taking  the  whole  tenor  of  our  legislation  upon  this 
and  kindred  subjects,  should  an  action  abate  or  be  quashed, 
on  account  of  the  improper  joinder  of  defendants  in  this 
State  ?  Wc  arc  clear,  that  it  should  not ;  but  that  the  same 
should  proceed  against  the  other  defendant  or  defendants,  and 
be  prosecuted  to  final  judgment  and  execution,  in  the  same 
way  and  manner  as  if  the  defendant  or  defendants,  found  not 
liable  and  discharged,  had  not  been  originally  joined  in  the 
suit. 

Take  the  second  section  of  the  Act  of  1850,  which  pro- 
vides, that  "  in  suits  by  or  against  partners,  or  when  any  two 
or  more  persons  sue  or  are  sued  in  the  same  action,  :uid  the 
name  of  any  person,  who  ought  to  be  joined  in  such  action, 
as  plaintiff  or  defendant,  is  omitted — on  ascertaining  the  same 
the  omission  shall  be  amended  instanter."  {Cobb'i  Diget^^ 
498.) 

Should  any  Georgia  Court  hesitate  a  moment  to  construe 
this  Statute  as  applying  to  the  (Converse  of  the  case  therein 
specified  ?  What !  clothe  the  Courts  with  authority  to  add  a 
new  defendant  instanterj  and  not  allow  them  to  prosecute  the 
suit  against  one  or  more,  agamst  whom  a  good  eause  of  ao- 


BBCATUB,  AUGUST  TBBM,  186&  6S5> 

I      '»■      >■     ■■■■  '     ■      '■        t  .      •,        ■   -    I  ,1 

Wdotm  ft  C6  *.  ML 

I  f  *mm  II.  I    r  ■  I      ■    I II         I  ■    ■-»<         ^1  I  ■ 

tioniwi  Qfn^fe$8edj  by  the  partjr  himself  to  ezbt,  beeause  the 
plaintiff  had  failed  to  sustain  the  action  against  ^11  the  defeiH* 
dants  !  The  misfortune  with  us,  always,  has  been  to  inters  * 
prei  our  Statlites  in  the  light  of  the  grotesque  forms,  meta- 
'physical  subtleties,  narrow  rules  and  fanciful  niceties  of  the 
Common  Law,  as  it  was  a  century  ago.  The  further  we  get 
from  it,  the  better  for  ourselves.  The  Legislature  have  been 
straggling,  constantly,  to  unfetter  our  people  from  the  . 
shackles  whidb  bind  them  to  the  effete  institutions  of  a  by- 
gone agC)  that  the  citizens  of  our  State  may  advance  with  a 
free  and  unimpeded  step  towards  perfection.  Statute  after 
Statute  is  passed  to  pare  off  the  excrescences  of  Saxon  and 
Norman  Jurisprudence.  The  liberality  of  our  Courts  should 
keep  pace  with  this  spirit  of  reform.  We  should  just  as  soon 
approach,  with  costly  offerings,  the  infernal  deities  of  our  dru« 
idical  ancestors,  Thar  and*  WodeUj  to  be  taught  religion,  as  to 
the  genii  of  the  old  Common  Law,  to  learn  the  correct  expo- 
sition of  our  modern  laws.  We  must  look  to  the  experience 
df  our  own  times — the  lights  of  our  own  age.  We  should  as- 
sert, our  own  independent  judgment,  and  act  and  think  for' 
oiirselves. 

But  suppose  the  Act  of  1850  does  not  warrant  us  in  ren- 
dering judgment  against  one  or  more  of  the  defendants,  when 
the  action  cannot  be  maintained  ag;ainst  all ;  and  that  our 
whole  Code  is  powerless  for  this  purpose;  can  there  be  a 
doubt  upon  this  point,  under  the  pleacUng  and  practice  Act 
of  1858--'4  ?  The  first  section  declares :  ^^  that  plaintiffs  and 
defendants,  in  the  Superior,  Inferior  and  Corporation  Courta 
in  this  State,  whether  at  Law  or  in  Equity,  may,  at'any  stage 
of  the  cause,  as  matter  of  right,  amend  their  pleadings  in  all 
respects,  whether  in  matter  of  form  or  matter  of  substance 
only/ 'Ac.     {Pamphlet y  48.) 

Can  it  be  possible  that  a  plaintiff,  under  the  ample  provir 
siona  of  this  Statute,  shall  be  subjected  to  the  loss  of  his  suit, 
foujided  on  contract,  because  he  has  failed  to  sustain  his  ac- 
tion against  all  the  defendants?    Will  not  the  Courts,   o£ 
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oourse,  allow  him  to  amend  his  writ  by  Btriking  out  the  ] 
or  names  of  those  who  are  not  liable,  and  proceed  to  tab 
judgment  as  to  the  rest  ?  Indeed,  this  practice  will,  we  ap> 
prehend,  be  considered,  now,  as  a  matter  of  course,  withoat 
anj  formal  application  to  the  Court  and  leave  obtained  fiir 
that  purpose. 

The  technical  difficulty,  then,  does  not  exist.  And  tbra- 
ean  be  no  objection  why  a  party  to  the  record,  who  hasbeea 
defaulted,  or  against  whom  a  verdict  has  been  rendered,  aad 
no  appeal  entored,  and  consenting  to  be  called,  should  not  be 
admitted  as  a  witness  for  other  defendants,  provided  he  be 
disiuterosted.  Indeed,  under  the  Act  of  1847,  to  compel  &• 
ooverioA  at  Common  Law,  and  subsequent  Statutes  amenda- 
tory thereto,  I  would  not  hesitate  to  force  such  a  party  to  tes- 
tify, without  his  consent,  and  against  his  interest,  provided 
hirt  co-defendant  was  willing  to  risk  him. 

For  the  above,  reasons,  we  think  the  Court  below  entij 
and  that  the  judgment  must  be  reversed. 


Starnes,  J. — concurring. 

The  difficulty  in  giving  effect  to  the  Act  of  lSo9,  a1Itba^ 
iiing  one  of  several  parties  against  whom  a  verdict  has  bcA 
rendered,  to  appeal  alone,  arises  out  of  the  fact,  that  tbt 
Act  does  not  go  far  enough  in  its  provisions  to  avoid  the  o^ 
stacles.  which,  without  further  explanation,  present  dtm- 
selves  in  the  way  of  carrying  these  provisions  imo  effect 
Still,  it  i^  the  law ;  and  to  my  mind,  it  anthoriies  cm  of 
several  defendants,  against  whom  a  verdict  has  been  mdv* 
ed»  and  who  does  not  wish  to  appeal,  to  avoM  fkrtkff  Big^ 
tion,  and  to  rest  satisfied  with  and  submit  to  t^  vefdiet.  Ml- 
withstanding  an  appeal  by  his  co-defeadanu  s 


DECATUR,  AUGUST  TERM,  1855.  627 

■■  ■  I     '11'  I 

Wooten  k  Co.  rt.  NalL 

fc»-    ■        ■      ..11      ., ..  ■  -  -  ■  ■  ...I  I  ■■        I  ^ 

t«nns  as  to  amount  to  a  clear  legislative  direction  to  this 
effect,  whatever  else  may  be  obscure,  and  whatever  may  be 
the  inconvenience  arising  from  such  a  state  of  things,  in  tlio 
event  of  certain  contingences  afterwards  happening,  in  the 
progress  of  the  cause  against  the  party  appealing. 

The  provision,  that  ^Hhe  whole  record  shnll  he  t;ikcn  up," 
does  not  affect  this  view  of  the  matter ;  for  this  provision 
would  have  been  proper,  though  it  were  intended  to  provitle 
t'hat  the  case  should  exist  only  as  to  the  party  appealing. 

Neither  is  the  restriction  of  damages  to  the  party  appealr 
ing  conclusive  on  the  subject.  As  has  been  so  well  snggest- 
•ed  by  my  brother  Lumpkin,  such  supererogatory  proyisionsi 
inserted  )!6r  purposes  of  abundant  caution,  abound  in  our  legis- 
lation ;  and,  it  may  be  added,  indeed,  in  the  legislation  of  all 
oivilized  countries. 

The  effort  to  show  an  analogy  between  the  situation  of  the 
parties  to  such  a  proceeding,  and  to  a  proceeding  upon  a 
writ  of  eiTor,  at  Common  Law,  is  not  satisfactory ;  because^, 
though  it  serves  to  show  what  the  law  might  be  without  the 
Statute,  it  does  not  show  what  the  law  is  with  the  Statute. 
On  the  contrary,  as  it  appears  to  me,  the  Statute  places  the 
party  not  appealing,  from  the  moment  the  appeal  is  entered 
by  the  party  appealing,  precisely  in  the  category  of  one  of 
several  parties  to  a  writ  of  error,  who  withdraws  after  the 
case  is  carried  up  to  the  Court  of  Error. 

So,  too,  as  I  construe  the  Act  of  1839,  the  analogy  must 
fail,  which  is  derived  from  the  position  of  a  co-defendant,  in 
an  action  upon  a  joint  contract  at  Common  Law,  against 
whom  judgment  has  gone  by  default. 

It  is  true,  that  at  Common  Law,  a  verdict  and  judgment 
in  favor  of  the  other  defendant  would  relieve  the  defaulting 
party ;  (because  judgment  could  not  be  given  against  one 
joint  contractor  without  the  other ;)  and  therefore,  it  is  always 
to  his  interest  to  testify  in  favor  of  the  defendant  litigating. 
But  our  legislation  has  changed  this  rule,  certainly  so  far  as 
it  may  apply  to  the  case  of  a  defendant  not  appealing  ;  and 
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therefore,  such  a  party  need  not  be  interested  to  testify  in 
favor  of  the  defendant  continuing  litigation. 

I  admit,  as  I  have  said,  that  some  of  the  intrinsic  difficul- 
ties which  have  been  suggested  by  my  brother,  dissenting 
'  from  the  judgment  of  the  Court  in  this  case,  do  exist ;  but  they 
arise  from  the  action  of  the  Legislature,  and  to  the  atten- 
tion of  that  body  we  should  commend  them. 

If  any  thing  which  I  have  here  expressed  conflicts  with 
the  opinion  of  the  Court,  in  a  caso  decided  at  the  last  term  of 
this  Court,  held  in  Milledgeville,  I  desire  to  say,  that  I  gave 
my  consent  to  that  judgment  very  reluctantly ;  that  I  have 
continued  to  doubt  its  correctness ;  and  I  fear  that  the  hard- 
.  ships  of  that  particular  case  influenced  the  Court  in  its  judg- 
ement then  delivered. 

We  all  agree,  I  believe,  in  the  opinion,  that  the  mere  fact 
that  Wooten  is  a  party  to  the  record,  does  not  disqualify  him 
as  a  witness ;  and  therefore,  I  shall  say  nothing  on  that  sub- 
ject, as  the  reasons  for  our  opinion^  on  this  point,  are  fully 
stated  by  my  brother  Lumpkin. 


Bbnning,  J.— dissenting. 

I  dissent  from  the  judgment  of  the  Court  on  one  point  in 
this  case — ^the  point  as  to  Wooten's  competency  to  be  sworn 
as  a  witness  for  his  partner,  Kirkpatrick.  The  judgment 
of  the  Court  is,  that  Wooten  was  a  person  competent  to  be  so 
sworn.     I  think  he  was  not. 

The  suit  was  against  Wooten  &  Kirkpatrick.  The  plain- 
tiff' got  a  verdict  against  both  defendants.  From  that  verdict, 
one  of  the  defendants  only,  Kirkpatrick,  appcalo<l.  On  the 
appeal  trial,  Kirkpatrick  offered  to  examine  Wooten  as  a  wit- 
ness.    The  Court  below  would  not  allow  it.     That  decision, 
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.as  a  majority  of  this  Court  think,  was  wrong;  as  I  think,  it 
was  right.     I  am  now  to  state  why  I  think  so. 

In  my  opinion,  Wooten,  although  he  did  not,  himself,  enter 
any  appeal,  was  yet  a  party  on  the  appeal.  The  legal  effect 
of  Kirkpatrick's  entry  of  an  appeal  was,  in  my  opinion,  to 
make  both  himself  and  Wooten  appellants.  And  if  they  were 
both  appellants,  one  could  not  be  a  witness  for  the  other. 
That  is  a  proposition  which  nobody  disputes. 

Were  they  both  appellants?  Is  it  the  legal  effect  of  an  ap- 
peal entered  by  one  of  two  or.  more  plaintiffs,  or  one  of  two  or 
ttiore  defendants,  that  his  co-plaintiffs  or  co-defendants  b6* 
emae  equally,  with  himself,  appellants  ?  I  say  it  is.  I  say 
that  this  effect  is  produced  by  the  Act  of  1889,  *^  to  explain 
^and  amend  the  Judiciary  Act  of  1799,  so  far  as  concerns  the 
granting  of  appeals  in  certain  cases."  That  Act  is  in  the 
following  words :  "  Whereas^  a  contrariety  of  opinion  exists 
among  the  Judges  of  this  State,  and  a  different  practice  pre- 
./  Tails  in  the  different  Judicial  Circuits  thereof,  touching  the 
granting  of  lippeals  under  certain  circumstances,  for  remedy 
whereof — 

^  Sec.  I.  Be  it  enaetedy  that  from  and  after  the  passage  of 
this  Act,  it  shall  and  may  be  lawful,  whenever  there  shaA  be 
more  than  one  party  plaintiff  or  defendant,  and  one  or  more 
'Of  said  parties,  plaintiff  or  defendant,  desire  to  appeal,  and 
the  other  or  others  refuse  or  fail  to  ajkpeal,  it  shall  and  may 
be  lawful  for  any  party,  plaintiff  or  defendant,  to  enter  his 
.appeal,  under  such  circumstances  as  are  now  provided  by 
3aw. 

"Sec?.  II.  Upon  the  appeal  either  of  the  plaintiff  or  de- 
fendant, as  aforesaid,  the  whole  record  shall  be  taken  up ; 
but  in  case  damages  shall  or  may  be  awarded  upon  such  ap- 
peal, such  damages  shall  only  be  recovered  against  the  party 
or  parties  appealing,  and  their  securities,  and  not  against  the 
party  or  parties  failing  or  refusing  to  appeal. 

Sec.  III.  Ill  case  any  such  security  or  securities  shall  be 
compelled  1^  pay  olT  the  debt  or  damages  for  which  judgment 
may  be  entered  in  any  cau.se,  ho,  she  or  they  shall  have  re- 
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ooune  only  against  the  party  or  parties  for  whom  he,  she  or 
they  became  security  or  securities/* 

Sec.  IV.  (Repealing  clause.)    {Cobb's  Big.  500.) 

**' The  whole  record  shM  betaken  up/'  What  does  that 
mean?  Itmcans,  that  the  whole  case  shall  be  taken  up. 
What  else  can  it  moan  ?  The  expression  hiis  reference  to  the 
cMe — not  to  the  mere  rcconl  of  the  case.  It  means,  that  not 
merely  a  part  of  the  case,  but  that  the  whole  of  the  case, 
shall  be  taken  up.  But  if  the  whole  of  the  case  is  to  be  ta- 
ken up,  then,  of  necessity,  every  party  to  the  case  has  to  be 
taken  up ;  and  one  party  to  it  just  as  much  as  another.  And 
if  all  the  parties  are  taken  up,  all  are  parties  on  the  appeal ; 
else,  they  are  parties  nowhere.  They  certainly  are  no  longer 
parties  below.  With  equal  certainty,  they  are  parties  ^^  ta- 
ken up.*'  To  what  place  are  they  taken  up  ?  To  the  place 
of  the  appeal.     There  is  no  other  place  to  take  them  to. 

And  if  the  effect  of  taking  a  case  up  be  to  vacate  the  judg- 
ment below,  as  to  one  party,  it  must  also  be  to  vacate  the 
judgment  as  to  the  other  parties.  When  the  cause  is  the 
same,  the  effect  must  be  the  same. 

So,  if  the  effect  of  taking  a  case  up  be  to  subject  one  party 
to  the  judgment  above,  it  must  also  be  to  subject  all  the  par- 
ties to  that  judgment.  The  case  is  taken  up,  equally  as  to 
all. 

All  this  seems  to  me  the  necessary  result,  from  the  plain 
import  of  the  words — ^'  the  whole  record  shall  be  taken  up." 

But  if  I  had  a  doubt  us  to  the  import  of  these  words,  that 
doubt  would,  as  I  think,  have  to  yield  to  two  implications  con- 
tained in  the  Statute :  1.  *^  But  in  case  damages  shall  or  may 
be  awarded  upon  such  appeal,  such  damages  shall  only  be 
recovered  against  the  party  or  parties  appealing  and  their  se- 
curities, and  not  against  the  party  or  parties  failing  or  refu- 
sing to  appeal."  What  reason  was  there  for  this  provision, 
if  the  case,  as  to  the  parties  not  appealing,  was  not  to  be  on 
the  appeal  ?  What  use  is  there  in  saying  that  the  damages 
shall  not  be  recovered  against  one  who  is  not  in  Court — not 
before  Court  or  Jury  V     But  if  one  is  in  Court — ^is  before 


DECATtR,  AUGUST  TERM,  1866.  «81 

»■      , — 


Wootra  A.  Co*  m:  NaR. 


CSourt  and  Jury,  and  there  as  an  appellant  against  his  will, 
there  is  good  use — most  excellent  use— 4n  saying  this.  Ona 
m>  situated  ought  not  to  be  made  to  pay  the  damages  doe  for 
»  frivolous  appeal.  Hie  strong  implication^  then,  fr<»n  the 
dbove  language  is,  that  by  the  act  of  appeal  of  one  out  of  two 
^r  more  plaintifi  or  defendants,  the  case  is  put  upon  the  ap- 
peal, as  to  all. 

-  2.  A  similar  implication,  and  one  of  equal  strength,  is 
•contained  in  the  third  section.  Why  restrict  the  recourse  of 
Ae  sureties  on  the  appeal  to  the  party  for  whom  they  became 
aureties,  if  that  party  was  to  be  the  only  party  on  the  appeal  ? 
Can  there  bo  a  reason  for  it  ?  'VVliereas,  if  the  intention  waSi 
that  there  were  to  bo  other  parties  on  the  appeal — parties 
carried  there  against  their  will,  by  their  fellow-parties,  there 
is  good  reason  for  the  restriction.  The  implication,  then, 
must  be,  that  there  were  to  be  such  other  parties  on  the  ap- 
]peal. 

I  insist,  then,  that  according  to  what  this  Act  says  three 
.times,  once  expressly  and  twice  impliedly,  the  effect  of  an 
•appeal  entered  by  one  of  two  or  more  parties  on  the  same 
aide,  is  to  place  the  whole  case  on  the  appeal,  and  to  make 
all  of  the  parties  on  that  side  appellants. 

And  here  I  might  stop ;  for  is  there  any  thing  which  a 
Court  can  even  notice,  if  that  thing  be  in  opposition  to  the 
.language  of  the  Legislature? 

But  I  will  go  on  a  little  longer,  in  the  endeavor  to  show 

-  that  this,  my  argument,  from  the  *^  words*'  of  the  Act,  is 

sustained  by  the  argument,  from  '^effect  and  consequences.*' 

1.  Unless  the  conclusion  I  have  come  to  is  the*  true  one, 
the  Statute  is,  as  it  seems  to  me,  without  any  effect  whatever. 
If  wc  say  that  when  one  only  out  of  two  or  more  plaintiffs  or 
^o  or  more  defendants  appeals,  one  only  gets  upon  the  ap- 
>peal,  what  effect  do  we  give  to  the  Statute  ?  Could  we  have 
eaid  aught  but  this ;  or,  at  least,  less  than  this,  if  the  Statute 
had  never  been  passed  ? 

2.  How  will  the  (^posite  conclusion  work?     Thiat  conclu- 
i  is,  tiiat  if  one  only  out  of  more  than  one  plaintiff  or  de* 
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fendaiit  appealfty  the  effect  i^  that  m  to  him,  the  eaae  u  oa 
the  appeal,  not  aa  to  hu  fellows ;  that  ia,  that  the  cane  is  aer- 
ered  into  two  parts,  one  of  which  exists  on  the  appeal — the 
other,  somewhere  else.  Now  how  can  a  case  in  that  aitna- 
tion — a  case,  two  in  one,  one  in  two,  be  worked  out  to  aay 
hannonioos  result  ?  Suppose  a  case  in  which  one  on! j  of  two 
plaintiffij  joint  promiMeeij  and  say  from  a  verdict  for  9^^ 
in  favor  of  both,  and  that  on  the  appeal  the  verdict  is  for 
91000.  In  such  a  esse,  what  is  it  that  the  defendant  is  to 
pay  ?  There  are  two  judgments  against  Lim — one  in  favcM* 
of  one  of  the  several  plaintiffs — ^the  other  in  favor  of  the 
other;  and  these  may  be  in  different  Courts — one  in  the  Su- 
perior, the  other  in  the  Inferior.  Is  the  defendant  to  pay 
both  judgments  ?  Is  he  to  pay  the  whole  of  the  judgment  on 
the  appeal,  and  none  of  the  other  'i  If  so  why,  both  judg 
ments  being  good  alike  ?  And  if  so,  in  what  proportion  is 
the  money,  the  $1000,  to  be  divided  between  the  two  several 
plaintiffs — plaintiffs  who  arc  joint  promisees — one  admitting, 
by  not  appealing,  that  the  joint  promise  entitled  the  joint 
promisees  to  only  $500  ;  the  other,  by  appealing  and  getting  a 
verdict  for  91000,  denying  this  and  insisting  that  the  joint 
promise  entitles  the  joint  promisees  to  $1000.  But  with 
what  propriety  could  the  defendant  be  forced  to  pay  more 
than  the  9500,  that  being  as  much  as  one  of  his  joint  credit- 
ors claimed  of  him ;  that  is,  if  the  admission  of  one  of  two 
joint  creditors  is  good  against  the  other  ? 

But  suppose  the  result  of  the  appeal  trial,  in  the  case  as- 
sumed, be  the  reverse ;  suppose  the  verdict  on  the  appeal,  in- 
stead of  being  in  favor  of  the  plaintiff,  and  for  $1000,  ahould 
be  for  the  defendant ;  is  that  plaintiff,  who  does  not  appeal, 
to  lose  his  judgment  for  the  $d00  ?  If  he  is  not,  who  is  to 
pay  it  to  him  ?  not  the  defendant ;  the  final  trial  shows  that 
the  defendant  owes  nothing — the  plaintiff  by  whose  fault,  in 
appealing,  he  lost  the  judgment  for  the  9500  ?  That  plain- 
tiff liad  the  right  to  appeal. 

The  consequences  will  be  equally  incongruous,  if  we  take 
the  case  of  an  appeal  entered  by  one  only  of  several  cI^eiMl- 
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4ifit9.     Suppose  of  tvo  defendants,  joint  promissors,  one  only, 
enters  an  appeal  from^  say  4  verdict  for  (500,  and  that  on^ 
tha  appeal,. there  is  a  verdict  for  91000;  are  both  verdicts  to 
be.  eaforced  ?  .  If  pot,  yrhich  is  to  be,  and  why  that  one  ra-' 
tkcir  than  the  other  ?     And  of  what  is  to.be  paid,  whatever  it 
i^  what  is  to   be.  the  proportion  paid  by  each  defendant? 

And  then,  what  will  be  .the  form  of  the  execution  ip  either 
of  the  supposed  cases,  say  the  first  verdict  wa^  in  the  Inferior. 
Court  ?     What  pqirties  will  the  Clerk  of  the  Superior  Court  . 
pot  in  the  execution  ?     Can  he  put  in  the  execution  parties 
not  in  his  Court  ?     And  none  but  the  parties  appealing  woulfl. 
be  in  his  Court,  if  the  Statute  means  what  a  majority  of  this . 
Court  think  if  docs ;  for  if  the  other  parties  be  in  his  Court, 
where,  in  the  Court,  would  they  be?    Not  on  the  appeal; 
still  less  any  where  else,  .  And  ypt,  those  other  parties  ought,  • 
somehow,  to  be  in  the  execution.     Atad  what  must  the  oxe- 
oution  command  the  Sherifi'  to  do  ?     Whioh  judgment  must 
it  aommand  him  to  execute?     I{ow  much  money  must  it  com- 
mand him  to  raise  ?     Or  is  one  execution  to  go  from  the  Su- 
perior Cgnrt,  and  one  from  the  Inferior?     Jf  so,  how  is  the. 
Sheriff  to  escape  ^ecuting  J)oth? 

I  see  no  solution  to  the  many  difficulties  that  must  grow 
ovA  QCsuch  an  interpretation  of  the  Statute  as  jthis  of  the  ma- 
jority of  the  Court. 

On  the  other  hand,  no  diffiqultie^  will  grow  out  of  the  pracr 
tical  working  of  the  Statute,  interpreted  as- 1  think  it  should 
be.  If  so  interpreted,  appeals  under  it  will  be  like  ordinary 
^ppe^lsr— appeals  in  which  all  the  parties  on  the  appealing 
side  join. 

.  Asd  in  permitting  one  of  two  plaintiffs,  or  of  two  defen- 
dants, to  put  the  case  on  the  appeal  as  to  both,  without  the 
oonsent,  or  even  ag^^inst  the  consent,  of  the  other,  I  sec  noth; 
ing  unjust — nothing  discountenanced  by  analogy — rather,  I        ^ 
see  something  which  possesses,   I  think,  a  preponderating     ijj ;" 
utility.  I 

The  acknowledgment  or  the  release   of  one  of  two  or 
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more  joint  promissory  or  partners,  binds  the  others)  wbedier 
tbey  consent  to  the  acknowledgement  or  telease  or  not. 

And  the  power  to  make  sneh  acknowledgements  and  r^ 
leases,  is  a  far  higher  power  than  the  power  in  qnestion.  Bfen 
if  one  of  two  parties  appeals  against  the  consent  of  the  odier^ 
and  forces  the  other  to  go  with  him,  the  chances  are,  at  least 
eren,  that  the  other  will  not  suffer  by  it — thibt  the  verdict  on 
the  appeal  will  bo  no  worse  than  the  verdict  below. 

In  most  cases,  however,  the  party  not  ioining  in  the  appeal 
is  passive — is  indifferent  whether  there  be  an  appeal  or  not 
He  is  a  surety  or  a  hopeless  in86lvent,  or  somethiSig  thht 
makes  him  indifferent  as  tb  what  becomes  of  the  case.  What 
greiit  harm  can  there  be  in  letting  his  fellow  carry  feuch  a 
party  with  him  on  the  appeal  ?  Why  compel  such  a  par^  to 
be  at  the  trouble  of  joining  ih  the  appeal?  Alid  if  one  wliois 
a  surety,  omit,  ^y  carelessness,  to  join  his  principal  in  an  ap- 
peal, and  on  the  appeal,  the  principal  gets  off  dear,  how  hard 
it  would  be  to  make  the  surety  pay  the  verdict  below?  For 
in  such  a  case,  be  would  have  no  contribution  from  his  princi- 
pal. Would  it  not  be  better  that  he,  too,*  were  considered  te 
be  on  the  appeal,  that  he  might  gb  clear  ^nth  his  principd? 
The  plaintiff,  it  is  true,  might  lose  the  verdict  below ;  but  then 
he  ought  to  lose  it.  And  maiy  we  not  safely  say  that  a  php- 
tiff  ought  to  lose  the  verdict  below,  in  every  case  in  which  he 
is  defeated  on  the  appeal  trial,  even  although  aH  of  the  de- 
fendants may  not  have  appealed  frota'the  verdFct? 

Is  it  to  be  said,  that  if  the  party  that  appeals  gets  off  upon 
the  appeal  trial,  the  party  that  does  not  appeal  cannot  etm- 
plain  if  he  is  made  to  pay  the  verdict  below?  Is  it  ta 'be- 
said,  that  his  not  appealing  is  evidence  that  he  is  satisfied 
with  the  verdict  ?  But  tan  this,  in  fairness,  be  said  ?  What 
verdict  is  it  with  which  the  party  not  appealing  is  satisfied  ? 
It  is  a  verdict  against  him  and  another  or  others^  j&intijf; 
a  verdict,  therefore,  the  weight  of  which  another  or  others 
are  to  bear  equally  with  him  ;  a  verdict,  the  weight  of  whidi, 
if  he  is  a  surety  only,  another  or  others  are  exclusively  to 
hear.     This  is  the  verdict  with  which  he  is  content.     But  this 
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Tcrdiet  becomes  a  very  different  sort  of  thing,  if,  when  the  other 
,par^  or  parties  havev  appealed  from  it,  it  remains  in  foree 
•against  him  alone.  And  bis  having  been  satisfied  with  the 
>T|urdict,  as  it  was  wh^n  it  was  rendered^  is  no  ejiddence  that  be 
^if  satisfied  widi  the  verdict  as  it  is,  after  it  has  undergone 

Aia  metamorphosis. 


Ko.  89. — 'SoiiOiiON  Hart,  administrator,  &c.  plaintiff  in  error^ 
V9>  BoswsM*  PowsLL,  defendant  in  error. 

.XI.]  Declarations  of  the  defendant,  made  immediately  after  the  iact  as  to  the 
eifeiiinstliDces  under  which  be  kiUed  amnaway  sfAte,  are  admissible  in  evi- 
dence: and  when  the  precise  time  which  intervened  between  the  homicide 

.-^sd  t|ie  st^meaia  eaniiot  bo  ascertained,  it  may  bo  -left  tp  tlie  J^iry  to  de« 

^  tennyie  .whetl)er  they  were  made  without  preme^tation  or  artifice,  and 
ndthout  a  view  to  the  consequences,  or  were  merely  made  to  color  the 

'•  tnmsaction. 

•  *  '        •  '  *        .  ■  • 

Trespass,  in  Upson  SHperioi'  Court.    Tried  .before  Judge 
SrlBKB,  May  Tena^  1855. 

'  This  was  an  action  of  trespass  ]l>ro^ghi  Ixy  Absalom  C. 
Cleveland^  in  hia  life  tim^,  against  Roswell  Powell,  for  the 
recovery  of  the  value  of  a  negv#  man,  slave,  Bill,  the  property 
ofthe  said  Clevelaad.'.  .        .     .  ,4 

•The  questiooa.  in  the  ease  arose  upon,  the  admissibility 

•^f  xsertain   testimony.     It  appeared  in  evidence  that  the 

slave  was  nui  awfty ;  that  <4>plication  'vcas  made  to  the  defen- 

danty  who  own^ed  track  dogs,  to  go  with  his  dogs^  for  the  pur- 

2>ose  of  trailing  and  capturing  the  negro ;   that  he  did  so ;    Jj 


an^  vfter'purauing  him  for  eome  time,  he  caine  up  with  him  J 
a.eontest  ensued  between  the  defendant  and  the  slave,  which 
resulted  in  the  defendant's  shooting  and  killing  him. 
.  On.  the  trial,  the«defendant  introduced^  as  a  witness^  James 
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H.  Stafford,  irho  testified,  **  thkt  he  started,  in  company  irHh 
the  defendant,  after  the  negro.  The  last  tritncss  saw  of  d^ 
fendant  be  was  ahead,  about  a  mile  and  a  half  from  the  pcSiilt 
where  the  negro  was  killed.  In  hefadltog  a  branch,  witneto 
got  behind ;  ho  broke  his  girth,  an^  stopped  for  a  fiho'irt  thne 
to  mend  it.  Ho  was  directed  to  the  place  of  the  killhig  ty 
the  blowing  of  the  horn.  When  witness  reached  the  place, 
some  two  or  three  persons  were  present ;  the  negro  was  in 
the  head  of  the  swamp ;  the  defendant  was  some  thirty  or 
forty  steps  from  the  negro,  on  the  side  of  the  of  swamp ;  the 
negro  had  been  shot.  Some  Imit  an  hour  had  interresed 
from  the  time  witness  last  saw  defendant,  as  stated  aboitt, 
until  he  came  to  the  place  Where  the  Qegro  liad  been  shot.**  • 

Defendant  here  proposed  to  prove  by  the  witness,  the  say- 
^gs  of  defendant  about  the  killing  of  the  negro.  Plaintiff 
oljected.  The  Court  over-rukd^the  objection,  and  plaintiff 
.•zcepted. 

The  witness  then  stated^  ^'  that  wfaeh  lie  catets  njf  to  wli«re 
the  negro  had  been  short,  tliat  the  defendant  ^aiX  he  hayfl,  of 
necessity,  to  shoot  the  ne^b,  and  he  feared  he  had  killed 
him ;  and  if  he  had,  he  would  not  have  done  it  for  all  the 
negroes  on  th^  earth,'*  fcc.  The  witness  proceeded  to  gire,  in 
detail,  all  the  sayings  of  the  defendant  at  th^  liflM,  in  r^r- 
ence  to  the  killing,  going  to  show  that  the  negro  had  a  knife 
and  a  stick ;  had  cut  three  of  the  dogs ;  And  finally  tufned, 
and  made  an  attack  upon  the  defi^dant ;  and  that  he  wis 
forced,  in  self-defenee,  to  sIkk^  hhn. 

The  defendant  then  introduced  Jonathan  fihtaips,  who  te§- 
tified,  "  that  he  went  from  his  field  to  help  take  the  negro. 
When  he  got  within  sevtoty-fite  yards  of  tise  {^lace,  he  heard 
some  one  call  tw!ce,  saying,  *go  after  the  doictor,  for  I  thidc 
I  have  killed  a  negro.'  When  wittiess  gdt  to  the  fence,  he 
met  the  defendant,  who  told  witness  that  hcF^  wa^  afnddhe 
had  killed  a  negro ;  said  he  hiMl  to  do  it  to  save  his  own  life; 
that  if  he  could  have  helped  it,  he  tfould  not  hare  done  it  ftr 
all  the  negroes  on  the  earth  ;**  and  the  witness  proceeded  to 
detail  all  the  sayings  of  the  defendaht  at*the  tnne,  going  to 
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•ibow  that  it  was  in  self-defence  he  killed  the  negro.  Tw 
^ich  testimony  plaintiff  objected.  The  Court  over-ruled 
*tiie  objection^  asd  plaintiff  excepted« 

•Hajtmoxd;  Btobbs  &  HiLl,  for  plaintiff. 

0.  C.  OiBSONy  for  defendant. 

The  Court  not  being  unanimous^  delivered  their  opinions 

'liUMPKnVy  J. 

'The  facts  m  this  case  vke  these:  Bill,  a  negro  felloir 
4tbout  twentv-five  years  old,  and  worth  f  1.000,  had  nmawwf 
ifrom  his  owner,  Absaloni  C.  Cleveland,  deceased,  the  intes- 
!lflrfe  ef  the  plaintiff,  in  1862.  His  master  resided  in  Marion 
iGmtnty.  It  was  in  proof,  by  the  testimony  on  the  paf  t  of  thjs 
fphunW,  that  he  was  a  negro*  of  violent  character,  and  con^ 
Sidered  a  dangerous  man  in  the  neighborhood.  He  bad 
knocked  several  negroes  in  the  head ;  had  been  absent  for 
sMietime;  and-Mr.  Cleveland  admitted  that  he  had  had  a 
MIcnky  with  some  one  who  had  tried  to  oatch  him,  and  had 
•'^made  fight  upon  his  pursuer  with  a  stick." 

Being  found  lurking  about  a  plantation  in  Upso^  County, 
Saving  been  run  off  from  the  fodder-house  on  the  fSflirm  of  Mr. 
Stafford,  a  littlo  before  di(y  in  the  morning,  application  was 
made  to  the  defendant  to  track  him  with  his  dogs,  which  were 
trained  for  that  purpose.  Mr.  Powell  being  In  feeble  health, 
objected  to  going,  but  finally  yielded,  with  the  understanding 
Ihat  some  one  else  must  do  the  running,  as  he  was  unable. 
Mr.  Stephens,  a  neighbor,  was  sent  for  to  assist. 

When  the  dogs  first  struck  the  track,  all  the  party  started 
together.  The  defendant  did  not  nttempi  to  keep  up ;  and 
Stephens  was  bothered  to  keep  the  dogs  on  the  trail.  When 
they  got  tho  scent  the  second  time,  (after  having  lost  it,)  and 
kd  off,  Powell  followed.     Thclast  that  was  seen  of  him,   he 
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iMg  a  mile  and  a  half  distant  from  the  place  where  the  negro 
was  killed ;  and  a  half  hour  intervened  before  the  wit|iea% 
Stafford,  came  up— being  directed  to  th^  sp(4  bj  the  b|oirin|| 
of  the  defendant's  horn.  When  he  got  there,  Powell  and  the 
two  Ho^^ells  were  presept.  The  negro  was  lying  in  the  head 
of  the  branch  and  the  defendant  standing  on  the  side  of  the 
swamp,  about  40  steps  off.  A  physician  was  stent  for  as  soon 
as  possible.  The  negro  was  taken  np  by  the  eoBpany — 
Powell  assisting — ^and  removed  to.  %  higher  plaqe.  It  iras  a 
muddy,  marshy  spot  were  he  was  lyipg,  interspersed  with 
t^urf.  One,  with  care,  (Hmld  keep  out  of  the  n^ud,  but  not  if 
lie  was  in  haste.  The  ground  was  stirred  and  the  bushes 
bent,  as  though  there  had  been  a  scuffle  where  the  negro  lay* 
The  defendant  was  informed,  in  the  morning  bef<H-e  starting, 
that  Bill  had  a  knife  and  a  stick,  which  induced  him  to  get 
Us  pistol.  Bill  was  a  man  of  ordinary  strength,  wdghing 
150  lbs.  The  acoount  that  the  defendant  gave  of  the  matter 
was,  that  the  negro  had  killed  one.  of  the  dogs  and  disabled 
the  balance,  that  were  capable  of  doing  any  thing ;  that  re- 
vising to  submit,  he  shot,  at  first,  to  disable  him,  hitting  him 
ia  the  thigh ;  that  he  fired  a  second  time,  and  missed ;  >  wihen 
the  negro,  advancing  upon  his^,  a  conflict  ensued,  and  he  dis- 
oharged  the  third  load  with  his  revolver.  After  the  negro 
was  removed,  the  stiek  was  picked  up,  and  the  knife  found  in. 
tl^  mud  where  he  wa|i  lying.     The  knife  had  blood  upon  it. 

There  were  two  gun-shot  wounds— one  through  the  flesh  of 
the  thigh,  entering  about  four  inches  above  the  knee,  and 
passing  on  the  inside  of  the  bone,  ranging  upwards  and  back- 
wards ;  the  other  entered  the  back,  about  one  inch  to  the  left 
of  the  spine,  about  the  fifth  bone  of  the  doirsaj  «co1uiiiih  ai^ 
ranging  upwards  to  the  leit  side,  below  the  collar  bone^  about 
the  middle. 

The  only  cfuestion  in  this  case  is,  were  the  declarationB  of 

the  defendant  competent  evidence  ? 

"^  Mr.  GrcenleafssLys:  ''  There  are  other  d^larations  whieh 

•'^'^     are  admitted  as  original  evidence,  being  distinguished  from 

lieai'say,  by  their  connection,  with  the  pric^iipftl  iaot  und^r 
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i^TeetigatioB.  The  afcin  of  men  consiiltof  a  complicatioift 
of  cireumsianeefl  so  intimately  interwoven,  ae  to  be  hardly  sep- 
arabte  from  each  other.  Each  owes  its  birth  to  flome  {Nre- 
oe&ig  circnmstance,  and  in  its  tHra,  beoomes  the  prolifi# 
parent  of  ethers ;  and  each,  daring  its  existeiice,  has  its  iB**- 
separable.attributes  and  its  kindred  facts,  materially  affecting 
itir  t  character  and  essential  to  be  known,  in  order  to  a  right 
understanding  4f  its  nature.  These  sorroHnding  circnmstan* 
oes  constituting  a  part  of  the  res  geBtdPy  may  always  be  shown 
to  the  Jury  al<:mg  with  the  principal  fact ;  and  their  admissi- 
bility is  determined  by  the  Judge,  according  to  the  degree  of 
their  relation  to  that  fact ;  and  in  th^  exercise  of  his  sound 
Aiseretiony  it  being  extremely  difficult,  if  not  impossible,  t6 
bring  this  class  of  cases  within  the  limits  of  a  more  particular 
description.'*  (1  6^«n/f.  J^v.  §108.) 
•  True,  the  principal  point  *  to  be  observed  in  all  cases  is, 
Hfbetiier  the  declarations  offered  in  proof  were  cotemporane- 
ons  with  the  main  fact  under  consideration ;  for  if  they  ar^ 
jnerely  the  narrative  ef  a  past  occurrence,  they  cannot  be  n* 
ceived  in  evidence :  still,  much  latitude  of  discretion  is  allowed 
to  the  Courts.  A^d  if  the  statements  tend  to  illustrate  the^ 
issue  and  to  assist  the  judgment  which  is  to  be  formed 
upon  the  whole  matter;  if  the  declarations  derive  a  degree 
of  credit  from  their  connection  with  the  surrounding  'circum- 
stances, and  independently  of  any  credit  to-be  attached  toih» 
speaker,  they  should,  in  such  cases,  be  admitted  in  evidence. 
What  time  elapsed  between  the  homicide  and  the  account 
given  of  it  to  the  witnesses,  it  is  impossible  to  assume  with 
any  degree  of  accuracy.  It  Was  certainly  less  than  thirty 
minutes ;  because  Stafford  and  Powell  parted  a  half  hour  on- 
ly before  the  killing,  and  Powell  had  to  go  on^  mile  and  a 
half  before  be  came  up  with  the  boy.  Wheh  the  rest  of  the 
company  arrived,  the  negro  is  found  dead  in  the  swamp  at  the 
head  of  the  branch,  to  which  point  he  was  pursued  by  the 
dogs  ;  he  is  not  torn  or  lacerated ;  the  dogs  are  cut  so  as  t^ 
be  disabled  from  aiding  ih  the  capture ;  his  stick  and  knife 
lire  by  his  side ;  there  are  signs  of  a  scuffle  having  takte 
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place  where  the  bedy  lay,  and  Mr.  Pgwell,  at  the  diplance  of 
WQfSke  forty  st^jpa,  ia  blowing  his  hosa  to  attract  hia  oompan- 
ioiiB,  and  calling  oat  for  a  phyaician  to  be  sent  for,  for  that  h» 
feara  he  has  killed  Bill,  and  that  he  woold^aot  have  dQB0;ao- 
for  all  the  negroes  above  the  eaith ;  and  he  proceeds  to  relate 
the  facta  and  circumstancea  of  the  killing. 
-  We  ask,  do  not  his  declarations  elucidate  the  &cts  with 
"which  they  were  coimected?  Were  not  the  Jury  authorised 
to  believe  that  they  were  made  without  premutation  or 
artifice,  and  without  a  view  to  the  consequences  1  We  think 
so,  unquestionably. 

•  Direct  proof,  in  such  a  case,  is  impossible.  The  defendant, 
himself,  was  the  only  witness  of  the  facts  which  constituted  his 
defence.  Not  having  anticipated  the  catastrophe,  no  pru- 
dence, no  sagacity,  no  foresight,  could  have  prompted  the  de- 
fendant to  have  prepared  himself  with  evidence  to  prove  his. 
innocence.  It^  is  a  hu-d-  rule  of  law  which  presumes  every 
homicide  to  be  murder,  and  imposes  upon  the  accused  the 
burden  of  showing  that  the  offence  is  of  a  mitigated  charac^ 
ter.  It  is  equally  hard  to  close  the  mouth  of  the  prisoner 
from  testifying  as  to  the  facts  attending  the  homicide, 
when  no  other  evidence  can  be  adduced — a  principle  known 
only  to  the  Common  Law.  - 

But  to  hold  that  this  defendant  could  not  exculpate  him 
self  by  his  own  statement  of  the  facts,  and  to  leave  him  with- 
out redress,  to  be  multced  in  damages,  and  to  pay  the  highest 
penalty  known  to  the  law,  for  reluctantly  undertaking  the 
performance  of  a  high  duty,  through  mere  kindness,  would 
be  cruel  indeed.  We  do  not  say  that  the  Jury  were  bound 
to  believe  the  explanation.  All  such  statements  should  be 
weighed  with  candor,  but  wit}i  circumspection.  The  party 
may  not  have  acted  in  self-defence;  he  may  have  shot  the 
negro  in  a  spirit  of  revenge,  and  to  save  his  dogs ;  the  char- 
acter  of  the  wounds  may  contradict  his  statement.  All  this 
and  much  more  may  be  true ;  for  we  are  aware  that  the  de- 
fendant was  under  a  strong  temptation  to  give  a  favorable, 
not  to  say  false,  coloring  to  the  case.    All  this,  however,  y^u 
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for  the  Jury.  It  wa6  for.tkem  U^etermine  irfaetfaer ^  hi*  ie- 
eonnt  wftB  natural  and  c<Himstenl  with  the  circanietances,  ^ 
othenriae,  awl'*  mere  sham.  '         ) 

In  crimiiial  proceedings,  ^the  declarations  of  prisoners  faaUB 
been  received  to  explain  their  coadact,  m  in  an  indicttteat 
for  larceny,  that  he  took  the  goods,  claiming  the  properCj. 
(1  Hak'9  PL  Or.  50&.  8  Bam.  174.)  The  Jury  hear  tSe 
evidence,  and  then  judge*  whether  these  declaratieas  wei^ 
genuine  claims  of  prcf>erty,  though  mistaken,  or  fi>ade  te 
e6loB  a  stealing.  In  triah  for  mta'der,  declarations  pf '  the 
prisoner,  antecedent  to  the  fact,  are  admissible  to  reeoneile  or 
explain  his  conduct,  and  to^'disoo^er  ^o  <mimQ  the  ^  fact  was 
cdvmhted.  And  in  the  hottesT  times  in  trials*  for  high  trei^ 
SOB,  the  declarations  of  m  prisoner  hare  been  admitted  in  evi- 
dence to  explainr  his  acts.  .{HoweW^  State ,  TrtaUj  paMnmf) 
Under  any^view  of  this  case,.I  should  be  unwilling  te  disturb 
the  verdicbof  tfae^Jury.  Tki$  sUnfewM  in  a  itati^  qf  r§vohf 
ai  'every  riave  is  when  in  open  andfordhle  reeistai^oe  to  layffiU 
autJiority.  >  '  Hii^  pursuer  had  a  right  to  arrest  him.  ( CoWi  IH- 
ge^^  97t>,  1620.)  He  was  in  the  performance  of  a  metitori- 
ous  service.  The  negro's  eharacter  was  netorioualj  daring 
aAd  dangerbus.  He  was  ai;med  with  a  knife^nd  a  bludgeon^ 
the  latter  of  winch  he  had  already  used  to  prevent  a  prevjooa 
attempt  te  capture  him.  *  Under  these  circumstances^  I  should 
net  feel  inclined  to  scrutipiie,  with  surgical  skill,  the  direo- 
tHin  of  the  wounds,  in  order  te  ascertain  ho%^  the  boj  was 
Idled ;  nor  to  determine,  with  mathematical  precision,'  the 
DMuber  of  minutes  which  transpired  between  the  killing  and 
the  deckratitas.  Indeed,  the  course  of  balls  is  frequently 
sb  extraordinary,  thsrt- 1  should  be  exceedingly  reluctant  t# 
bankrupt  any  man  in  fortune  and  character,  upon  a  mere  hy^ 
poihesisi  I  enteiiain  the  most  profound  respect  for  the  med- 
ical profession ;  and  yet,  it  must  be  admitted  that  theory  and 
ffl;et  do  bot  always  harmonize  as  to  gun-shot  wounds.  ^  Am^ 
tfms  Plitto,  Amieus  Soerates^  eed  magis  arnica  veritae.''        i 

It  is  related  by  Dr,  Hennen,  as  having  ocoutred  to  a  friend 
VOL.  zVku>sl  .i  .       •  *i 
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H»f  lib  in  tlio  Meditemtieatty  that  a  ball  which  straek  abMt 
lA^pamum  admniy  trarelled  completely  roimd  the  neck,  ivM 
found  lying  in  the  very  orifice  at  which  it  had  entered.  Thi 
'Muae  author  stetes^  that  in  one  instance  which  ooonrred  in  % 
Mldier,  who  having  hie  am  extended  in  the  act  of  endeeve- 
.raig  to  climb  up  a  aealing  ladder,  had  the  centre  of  his  shoot 
?idUr  pierced  by  a  ball,  which  imm^ately  passed  along  the 
4ainb  and  over  thcf  posterior  part  of  the  thorax,  coursed  along 
.  iA%  abdomind  muscles,  dipped  de^  through  the  hypogantik 
artery,  and  presented  itself  on  the  forepart  of  the  opporite 
ihtgh^  about  midway  down. 

Kow  we  have  often  heard  of  an  individual  being  ^  tibt  sS 
Upieenj**  but  never  before  by  one  ball.  Who  woidd  kfie 
•^oubteid-i-what  adept  in  the  scienoo  would  not  hare  testified — 
that  this  poor  fellow  had  been  shot  a  half  docen  tinea? 

In  another  case,  a  Imll  which  struck  the  breast  of  a  wut- 
standing  erect  in  the  ranhe^  hdged  tf»  tkt-^%cTolwm!  1!W- 
^Uant  and  ever  to  be  lamtated  Gol.  Graig,  was  shot  in  dw* 
^ack  at  Cerro  Gordo;  the  ball  pursued  a  eireuitoas  itMte* 
•Ground  his  body,  on  the  outside  of  the  skin,  to  the  bretstt 

But  we  forbear  to  multiply  examples.  We  are  sustsined 
Jbj  the  highest  medical  authority,  in  asserting  that  balls  take 
srery  unusual  courses,  '^  not  at  all  to  ^be  accounted  for  by  any 
leireoonceived  theories  drawn  from  the  doctrine  of  prqjectBti^ 
«ior  to  be  explained  by  any  diagrams  formed  upon  maihennt^ 
aeal  rules. '  {Mtd.  Jnr.  hy  J.  H^  Park,  tetUw  of  tke^IUfd 
CMUge  of  PkyBtdan^y  and  Q.  S.  M*  fbnMtmquej  JS$q^ 
rmter  at  Law,  2  Vol  126.)  ^^These  considerations," 
tmue  the  learned  authors,  *' ought  to  render  the  surgeon  veij 
•cautious  how  he  delivers  his  c^ion  ^r^  to  the  direction  tke 
^$h0t  was  f  red." 

We  would  remark,  in  conclusion,  that'cvidenee  must  ac- 
commodate itself,  and  it  is  constantly  doing  so,  •  to  the  state 
4>f  society  and  the  concerns  of  the  worldaronnd  us.  That  tlie 
statements  of  Powell  were  made  a  very  short  time,  if  not  di- 
ireotly,  after  the  homicide,  is  plainly  proven.  To  preclude 
this  proof,  would  be  to  shut  out  the  party's  only  defenee.    It 
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ms  the  immediate  promulgatimi  of  the  homicide,  and  the 
faet6  attending  it.     For  myself,  I  mm  perfectly  prepared  to^ 
meet  the  responsibilhy  of  such  a  precedent,  and  to  hold  that 
-the  Cowrt  below,  under  the  eiteumttancee  of  thh  eaee^  did  . 
net  err  in  admitting  the  testimony  to  which  the  plaintiff  Jias^ 


BuJiJil^,  J. — concturring* 

I  thiBk  it  was  right  to  adsMt  Hit  eVidence. 

*Th%  sayings  must  have  beeh  uttered  within  less  than  thn-ty 
-mhintes  after  the  shooting ;  they  may  have  been  uttered  witbiii- 
iireer  two.    Th^  werib  uttefeA  before  the  defendant  left  Ht^ 
plaee  of  the  occurrencew    What  we  know  is,  that  these  say- 
ings must  have  been  uttered  very  soon  after  the  doing  of  the- 
net  they  went  to  explain ;  hoif  soon  afterwards  they  we)ne  ut« 
tared,  is  what  we  do  not  know.     If  there  is- a  doubt  n&  to^tfae^ 
admissibility  of  ^yidenc^,  I  tbink  the  side  for  admitting  thd^:' 
-evidenee  ought  to  have  the  benefit  of  the  doubt.    Buppoee 
sndk  evidence  admitted,  are  the  Jury  obliged  to  believe  iti' 
Surnly  we  may  trust  such  evidence  to  twelve  luen  of  average 
aauBO,  with  their  wits  sharpened  Ky  the  opposing  arguments  of 
Oounsel,  and  their  frailty  of  judgment  rectified  by  the  charge 
of  a  Court.    (11  (?a.  R.  621,  13  do.  65, 1  Qrem.  JSv.  §108.) 
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I  cannot  bring  my  mind^  ike  concltsion  that  tki«  tefltimo-* 
nj  Was  «  part  of  the  res  gestm  of  tkis  transaction. 

I  know  that  it  is  difficult  to  define  what  does  always  coiisli^ 
tnte  the  re%  gesUe — ^that  it  is  almost  imposmble  always  to  de- 
termine what  is  precisely  the  necessary  contemporaneousness 
in  the  circumstances  or  declarations,  which  it  is  thought  ser?« 
to  elucidate  the  main  fact  under  consideration.     And  that  the 
admissibility  of  these   has  te  be   entrusted  very   much,  as 
Mr.  (Jreenfeqf  suggests,  (1  Chreenl  Ev.  108,)  to  the  Judge, 
^^  in  the  exercise  of  his  sound  discretion.".    But  wfailst.  L.re- 
cognize  this  difficulty,  I  think  I  see,  Tery  clearly,  where  there 
is  no  difficulty,  and  that  ia  in  pever  admitting  the  dedara- 
tiims  of  a  party  in  interest^,  a9  part  of  the  res  geskPy.  where 
they  are  not  plainly,  impulsively  made,  and  where  it  is  no^ 
dear  that  they  were;  made  without  premeditation   or  artifice^ 
Declarations  of  a  party  are  admitted  i&  evidence  as  pairt  of 
the  res  gestasj  only  upon  the  presumption  that  they  elacidata 
the  facts  with  which  they  are  conncctedf  having  been  made 
without  premeditation  or  artifice^  and  without  a  view  to  the 
consequences.    (1  Stark.  Ev. .  49.     Seaggs  vs.  The  StoU,  V. 
Smead.  ^  M.  726.)    Where  such  declarations  are  merely  f^ar^ 
rative  of  a  past  oceurrenccj  they  cannot  be  received  as  proof 
of  the  existence  of  such  occurrence*     (1  QreenL  Ev.  110.) 
'  This  is  certainly  a  safe  and  wise  rule,  if  it  be  safe  and  wise 
to  exclude  hear-say  testimony,  and  the  declsrations  of.  a  par- 
ty in  interest,  as  to  his  own  case.     And  to  my  mind,  k  is 
quite  clear  that  the  declarations  of  the  defendant  in  error  in 
ibis  case,  do  not  fall  within  this  rule. 

[t  is  admitted  that  the  witnesses  who  speak  to  these  declara- 
tions of  Powell,  did  not  come  up  to  him  after  the  slave  wss 
killed,  until  some  minutes  had  elapsed.  But  it  is  said  thst 
Stafford,  the  principal  of  these  witnesses,  must  have  arrived  a 
very  few  minutes  after  the  slave's  death — so  shortly  as  to 
render  what  the  defendant  in  error  said  to  him,  a  part  of  the 
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transiUstion.  The  matter,  however,  remainrfih' doubt,  aetordi- 
ing  to  this  proposition.  It  is  nbt  eiitirely  clear,  that  the  wit- 
ness did  arrive  in  a  very  few  minutes  after  the  death  of  the 
tl&ye ;  and  I  am  strongly  impressed  with  the  opinion,  that  in 
sueb  a  ease,  the  Court  should  not  permit  a  party  to  make  tes^ 
tbnony  for  himself,  unless  the'  transaetion  and  the  declara- 
tions are  clearly  shown  to  be  eontemporaneeus. 

It  was  said  that  this  might  4iavl&  been  submitted  to  the 
•Jttry.  But  it  is  the  province  of  the  Judge  to  determine  what 
IB  'evidence  for  the  Jury,  and  especially  such  evidence  as 
Ibis ;  and  he  should  have  found  it  evidence  proper  for  the 
•Jury,  as  I  think,  befoi'e  he  submitted  it  to  theih. 

But  if  it  be  admitted  that  the  witness  did  arrive  at  the 
fUti^B  of  homicide  only  a  few  minutes  after  the  transaction ; 
yeitj^iike  testimony  shows  that  the  diofendant  had  blown  liis 
kom  for  him,  after  the  killing ;  had  come  out  from  the  edge 
<af  the  swamp,  whene  the  slave  was  shot,  some  thirty  or  Sfty 
atepe ;  that  some  two  or  three  other  persons  h^d  come  to  the 
4pcit  from  a  neighboring  house  or  field;  all  before  the  arrivalo/ 
the  witness,  and  the  statements  made  to  him  by  the  defendant. 
If,  in  these  few  minutes,  there  was  time  for  all  these  things 
to  take  place,  can  it  be  said  that  there  was  not  time /or  pre^ 
meditation  and  ariifiec^  on  the  part  of  the  defendantj  with  a 
a  view  to  the  con^eqitenees  ? 

The  witness  states  that  a  half  hour  was  about  the  time 
which  had  elapsed  from  his  last  seeing  tlie  defendant  ahead  of 
him  with  the  dogs,  and  his  coming  up  to  him  at  the  place  of 
the  homicide.  If  the  defendant  and  the  dogs  passed  rapidly 
ovep  the  distancebetween  the  point  where  he  speaks  of  seeing 
the  defendant  with  the  dogs,  and:the  place  where  the  slave 
was  killed,  whioli  distance,^  the  witness  says,  was  about  one 
mile  and  a  half,  a  very  small  portion  of  this  half  hour  would 
have  b^en  consumed  before  the  defendant  came  up  with  the 
slave ;  and  the  interval  ^between  the  homicide  and  the  arrival 
of  the  witness  would  have  been  considerable.  He  tells  us, 
that  not  being  able  to  cross  a  branch  with  his  raule,  he  had  to 
ride  round  a  longer  distance  than  was  probably  traversed  by 
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the  defendant  and  the  dogs ;  and  he  akp  spe^hs  of  having  to 
«lop  and  mend  his  saddle  girth.  Thiaia  abo  snggeative  of 
the  conclusion,  that  he  did  not  arrive  immediately  after 
the  defendant.  If,  however,  the  track  i^  winding,  and 
the  dogs  moved  slowly  over  the  space  allnded  to,  the  inter- 
val of  time  which  eli^iaed,  was,  of  course,  moch  less.  It 
is  impossible  to  detenniae  this  with  precision.  But  it  is 
«et  neoessaiy,  as  I  inust ;  for,  in  my  (^ini^n,  there  are  eir- 
^—stances  enough,  certainly,  to  prove  that  the  defendant^ 
had  abundant  time  for  premeditation  and  artifice  aftor  the 
homieide,  and  before  the  arrival  of  the  witness;  and  that  his 
statement  to  that  witness  was  a  narrative  of  a  past  oocur- 


Ab  I  have  said,  after  the  hilling,  and  before  the  arrival  of 
Staflford,  the  defendant  had  time  to  come  out  firom  the  awamp^ 
some  thirty  or  fifty  steps,  and  to  blow  his  h(Nrn  for  the  wit- 
ness. It  seems  that  there  was  time  for  the  witness.  Stumps^ 
after  the  transaction,  to  eome  to  the  place  from  his  fields 
frhich  must  have  been  at  some  little  distance ;  for  he  says, 
that  when  he  got  ^.*  within  seventy-five  yards  of  the  place,*' 
the  defendant  called  to  him  and  asked  him  to  go  for  a  doctor. 
There  was  time^  too,  for  one  or  two  other  persons  to  arrive  at 
the  place  before  the  witness.  If  there  was  time  for  all  these 
things,  there  sorely  was  time  for  the  defendant  to  resort  to 
premeditation  and  artifice,  in  view  of  the  consequences. 

If,  under  such  circumstances,  these  declarations  be  admit- 
ted, I  do  not  see  what  is  to  prevent  any  man,  who,  unseen  by 
others,  stains  his  hands  in  his  brother's  blood,  from  premedi- 
tating liis  story,  and  making  his  own  account  of  the  trans- 
action evidence  on  the  trial. 

I  think  th&  judgment  should  have  been  reversed. 
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No.  90.—THB  HoLSTON  Manufacturing  CoMPANTy  pl^ntiff 
in  •rror,  t^t.  A.  M.  I^,  defendant  in  error.^ 

£1.]  The  affidftTit  in  i^i  aUfchment  was,  that  the  defendaQt  "was  iadebtad 
to  plaintiff  on  account,  ihe  snm  of  One  Thooaand  DoVan,  which  m^y  ho 
Biibject  to  a  set  off  for  an  nnascertained  snm,  which,  on  final  setdemen^ 
wtU  be  dne  Ihe  detadanf" :  BM,  that  this  affldayH  was  snflleiently  ccf« 
tafan.  ;. 


Attackment,  in  DeKalb  Superior  Court.  Tried  befeM 
Ihdge  9uhLj  Apvil  Term,  1865.  *         - 

I  ■  * 

William  0.  Cain,  Agent  for  the  Holston  Manufacturing 
pQmpanjy  applied  to  S.  G.  Howelly  Judge  of  the  Inferiof^ 
Court  of  DeKalb  County,  for  an  attachment  against  Albert 
H*  Lea^  a  non-resident  (^th^  State.  The  said  Cain,  in  hiJE^ 
ajf^oarit,  swore:  '^  that  said  Lea  was  indebted  to  plaintiff,  on 
account,  the  sum  of  One  Thousand  Dollars,  which  ma^  lie 
aul^ect  to  a  aet-off,  for  an  ^na8certained  sum,  whicl^  on  final 
settlement,  will  be  due  said  Lea  from  said  company^  for  cer- 
tain improvements  made  by  him,  on  and  about  the  Glass 
Works  of  said  company,  in  the  State  of  Tennessee." 

The  plaintiffs  filed  their  declaration,  at  the  first  tepm  or 
the  Court.  To  which  defendant  pleaded  payment  and  set- 
off. 

On  the  trial.  Counsel  for  defendant  moved  the  Court  to  dis- 
miss the  attachment,  upon  the  ground  that  the  ^davit  upon 
which  it  issued,  was  defective  in  this :  tha^  no  sum,  certain^ 
was  sworn  to  as  being  due  by  the  defendant  to  the  plaintiff. 

The  Court  sustained  the  motion  and  disadsaed  the  attache 
m^nf^  and  defendant  excepted.  *  '      , 

.  ^  •   » .  • 

Bleckley,  for  plaintiffs  in  error. 

CooPKH)  for  defendant  in  error. 
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By  the  Court, — ^Benning,  J.  delivermg  t|ie  opinion. 

[1.]  Was  it  true  that  the  affidavit  was  imcertwi)  as  to  die- 
sum  sworn  to  be  due? 

>^  We  think  not.  .  The  affidavit  said  that  *^  L«a  was  indebted 
to  plaintiff"  ^^  the  sum  of  one  thousand  4oUan|.''  The  per- 
fect certain^  of  this'  is  not  affected  by  what  follows  it.  What 
follows  it  is  a  statement,  that  this  debt  of  1^1000  will  be  sub- 
ject to  a  set-off.  Any  debt  may  be  subject  to  be  set  off  bjr 
further  debt.  But  until  one  debt  has  Keen  set  against  an- 
other, both  remain  debts.  What  constitutes  a.  setting  eSem 
debt  against  another,  it  is  not  now  necessary  to  inquire.  It 
is  sufficient  to  say,  that  when  thpre  is  an  action,  there  can  be 
go  8et-6ff  until  the  defendant  has  done  somethings  'showing  a< 
willingness  in  him  for  his  .debt  to  be  set  against  tiie  plamtiS^s 
debt. 

lu  this  case,  the  defendant  had  done  toothing  to.  show  ki(|^* 
self  williilg  to  set  the  debt  due  him  against  th^  debt  due  tke 
plaintiff. 

We  think,  therefore,  that  the  judgntent  diiBmissing  the 
attachment  was  erroneous. 


Nq.  91. — Hrtan  W.  Collier,  plaintiff  in  error,  vs.  J6hn  IL 
LtONS,  defendtot  in  error; 

£1.}  If  A,  without  any  contract  of  deployment,  puts  the  sIato  ofB*to  *  bes- 
ardous  service,  in  which  his  life  is  lost,  A  is  responsible  for  his  raluej  and 
the  worth  of  the  property  at  the  time  it  was  destroyed,  with  the  addition 
of  interest  thereon,  to  the  time  of  trial,  is  not  an  incorrect  measure  of  dam- 
ages. 

Trover,  in  Butts  Superior  Court.     Tried  before  Judge 
Stabke^  March  Term,  1855.     •  <  * 
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CMlitr  M.  L7CMI8.  , 

This  was  an  action  of  trover,  brought  Ly  John  E.  Lyo^i 
against  Brynn  Vf.  ColKer,  for  the  recoYory  of  (he  valoe  of  ^* 
negro  man,  slave,  W^^ley-  ,. 

It  appeared  in  evidence  that  the  defendant  was  the  pwn||( 
of  a  mill ;  the  plaintiff  sent  his  negro  n^n,  Wesley^  to  tW 
mill,  with  corn  to  he  ground.  Whil^  there,^  the  water- 
wheel  got  out  of  order ;  while  assisting  in  raising  oi^  ^pricing 
up  the  wheel,  the  negro  Wesley  received  a  blow  by  the  lev^ 
{jailing,  that  killed  himi.  The  defendant.  Collier j^  was  ^r^ 
sent,  and  saw  the  boy  Wesley  engaged  in  assisting  about  a|^ 
jdsting  the  wheel,  though  it  does  not  appear,  frym  the  eyir 
jence,  that  he  requested  or  ordered  the  boy  to  render  aaaia^ 
tapce  in.  the  matter. 

Among  other  things,  the  Judge  charged  the  Jury,  "  that  if 
they  found  a  verdict  for  the  plaintiff,  they  shoujd  add  inter- 
est to  the  proven  value  of  the  slave  at  the.  time  he  was  killii^l 
from  his  death,  until  the  present  time." 

To. which  Counsel' for  defendant  excepted. 

Harman;  McCtTKB,  for  plaintiff. 

Floyd,  for  defendant. 

•^By  the  C<mrt. — Lumpkin,  J.  delivering  the  opinioi|. « 

The  principle  involved  in  this  case  has  already  been  virtu- 
ally decided  by  this  Court.  •  ' 

In  The  Mayor  ^  Council  of  ColUn^bus  vs.  Elizabeth  jfTw^ 
ard^  (6  G-a.  E,  218,)  and  in  Gorman  vs.  Oamphelly  (14  ^. 
R,  137,)  we  held,  that  where  a  slave  is  put  to  a  different  pur- 
pose from  what  was  intended,  the  hirer  is  responsible  for  lps» 
6f  life,  dhhough  by  inevitable  casualty,  and  althotigh  the  loss 
arose  from  the  vohintary  act  of  the  slave:  A  fortiori^  will 
this  liability  attach  wh^re  there  is  no  contract  of  hiring* 

I^yons  sends  his  nepo  to  Collier's  mill,  4;o  have  oom  grov^d.. 

VQX..XTm-82  .  -  / 
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Kii«  and  Ells,  garnUliees,  tw.  Oarhart,  Bro'f  k  Go. 

While  there,  it  became  necessary  to  raise  the  water-whcd- 
Either  by  the  direction  of  Collier,  or  with  his  knowledge  audi 
eonsetit,  certainly,  Wesley  undertakes  to  assist  in  the  lutzar- 
dous  job,  and  is  killed  within  a  few  feet  of  Collier,  whfle  thB 
aiding  and  abetting.  There  can  be  no  doubt  but  that  Col- 
lier is  re8t>onsible  for  his  value. 

To  arrive  at  a  corrcet  measure  of  damages,  the  Jury,  under 
the  direction  of  the  Court,  added  interest  on  the  value,  fresfe 
itit  death  to  the  time  of  trial.  And  we  are  not  prepared  ta^ 
Bay  that  this  T^as  not  right.  YlTe  are  not  unmindful  of  A^ 
^atute  which  forbids  a  verdict  for  unliquidated  damages  U> 
ba  increased  by  the  computation  of  interest.  But  suppose 
ihkt  the  Act  was  not  intended  to  prohibit  a  resort  if}  interest, 
merely  as  an  element  or  criterion  by  which  to  estimate  tbe 
damages.  Tlie  interest  on  the  value  was  less  than  the  hire  ^ 
afnd  the  verdict,  as  rendered,  less  than  the  largest  priee  put 
Mpon  the  boy.     Let  it  stand. 


No.  92. — William  H.  Kino  and  Henry  N.  Ells,  gar- 
nishees, plaintiff's  in  error,  v8,  Carhart,  Brothers  k  Co. 
defendants  in  error. 

[1.]  Debts  secured  «by  negotiable  instruments,  may  l>e  the  sabject  of  garairii- 

[2.]  The  transfer  of  a  negotiable  note  as  collateral  tecuri/i/^  puts  the  debt 
beyond  the  reach  of  a  garnishment,  at  the  suit  of  the  creditor  of  tbe  i6- 
ell^nbr — a  garnishment  served  subsequently  to  the  transfer. 

{S.]  If  a  garnishee's  answer  is,  that  he  mode  to  the  debtor  a  negotiable  note. 
and  alHOj  that  he  is  well  satisfied  that  the  note  waa  transferred  bj  tbr- 
debtor,  before  service  of  the  garnishment,  it  is  not  sach  ^  answer  as  idlt 
aothorize  the  Court  to  render  a  judgment  against  the  garnishee. 

Garnishment,  in  Bibb*  Superior  Court.    D^ci46d  by  Judg^ 
Powers,  May  Te^m,  1855. 
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Kbit  and  fflU,  gMrntsheet,  «f  .X^arbarl,  BiVs  Ik  .0« 

• 

Carhsrt,  Bros,  k  Co.  commtBced  aa  actiMi  of  comfWdit 
•mgainst  James  S.  GraybiU,  and  issued  a 'summons  of  jgaruish- 
dent  against  WilfiadrrH;  King.  *Kin^  fil^d  his  atiswer  to  the 
garnishment,  in  which  he  stated,  that  on  the  flr^t'daj  of 
^arofa,  185.5,  he  gave  Gxajbill  two  negotiable  proiQJssory 
jMftes,  one  for  ^1250,  due  Dec.  2Sth,  1856;  the  other,  ftir 
^1161  89.  due  at  six  months  after  date ;  liotti  of  whicu 
«Doie6  were  tnade  payable  to  Graybill  or  bea^r;  that  the 
•{91250  note  was  made  to  take  up  a  note  dae  by  Graybitt  i# 
<fa  Crawford  S.  Gri^,  of  Jaaper  Coonty ;  and  that  be  had 
lieen  informed  the  samer  ha^  been  turned  over  to  Grier.  .Sbe 
<iih^T  note,  deponent  did  %6t  know  where  it  was,  or  who  ewH- 

Wifc"  ,    :      • 

This  answer  was  filed  on  the  28d  day  of  May,  186d.  *  *^ 
When  the  case  was  called,  plaindiT  moTed  the  Co«x^to>b6 
«ttbwed  te  enter  op  judgment  a^imt  the  garnishee  pwhidi 
motion  the  Court  was  about  to  grant,  on  the  ground  that  tife 
garnishee  had  not  stated,  in  hie  answer,  who^  had  the  notee  in 
poBsession ;  but  granted  further  time  to  gamit^ee  to -amend  Ml 
answer,  which  he  did,  on  the  4th  day  of  June,  1855 ;'  stating  iA 
Ilia  aecond  or  amended  Miswer,  ''that  he  had  ende&vored  to  as- 
certain from  Ghraybill,  when  attd  to  whom  said  notes  wove 
transferred;  wUch  information^  the  said  Graybni  hes  w^ 
fneed  to  gi?e  deponent."  ^ 

On  motion  of  plaintiff,  the 'Court  then  allowed  judgment 
to  be  cintered  up  agabst  the  garnishee,  in  respect  to  the  nAU 
of  91^61  89.  Afterwards,  and  during  the  same  term  of 
tlie  Court,  the  garnishee  '£led  another  affidayit,  and  mored 
the  Court  to  i^et  aside  and  vacate  the  judgtnent  in  said  case. 

The  garnishee  in  this  afSdavit,  stated  that  t&e  notes  had 
beqn  transferred  by  Graybill,  one  to  the  said  Grier,  and  the 
other  to  Nathan  C.  Munroe,  beford  the  service  of  said  sum- 
mons of  garnishment  upon  hhn ;  and  that  the  said  Grier  and 
Munroe  now  held  and  owned  said  notes. 

The  Court  qvdr-ruled  the  motion,  ^nd  refused  te  open  the 


Judgment.     To  wkiek  decision  and  judgment  of  the  Cbort, 
Otontieil  for  gfumishee  eceepted* 

The  following  are  the  facts  isi  th^.cas^  of  JBIb  v^  CarhaH^ 

Oamisfament,  in  £ibb  Stiperior  ConH.     Tried  before  Judge 
Jh^WESSy  l^aj  Term,  1855. 

*  Garhart,  Brothers  &  Go.  shed  Terrett  and  Ooddard,  and 
«6nh»d  Hcftirj  N.  EHs  with  a  snmmtas  of  garnishment^  la 
^uttwer  whut  he  was  indebted  to  the  defendants.  The  gar> 
aMiee  denied  having  anj  elfects  in  his  hands,  or  being  in* 
Asbted  to  the  defendants ;  and  farther  stated,  -^^  thai  on  the 
£9th  January,  1855,  he  purchased  a  stock  of  goods  from  As 
defendants  for,  the  sum  of  'f  2000,.  which  amount  was  settled 
^d  liquidated  by  him  bvfore  said  summons  of  garnishment 
ttras  .served  by  deducting  therefrom  the  sum  of  1^1082  XOj 
#uch  the  defendants  ewed  him,  and  gave  his  negotiable 
tjiiotes  for  the  balance;  and  is  thereby  liable  to  the  bearers  of 
4Mud  notes,  and  not  especially  to  iMud  defendants;  and  he  her 
JUeves  said  notes  have  been  transferred  by  said  defendanta." 
..  Afberwards  the  garnishee  amended  his  anawer,  and  said 
that  one  of  the  notes  he  gave  for  the  goods  was  for  ||350, 
jdue  six  montha  aftw  date ;  .that  the  other  note  was  doe  one 
-day  after  date;  and  that  he  was  ^'  well-satisfied"  that  the  first 
fiei^tioned  note  bad  been  transferred  before  service  of  the 
jfumii^hment ;  and  that  he  believed  that  both  h^d  long  since 
f(one  out  of  the  possession  of  the  defendants.  a 

^  Counsel  for  plai^tifr  ipoved  the  Court  to  e^)ber  up  judgment 
against  4he  garnishee  for  the  sum  of  917  90,  the  amount 
sued  for;  which  motion  garnishee  resisted,  and  offered  ^ 
introduce  evidence  going  to  show  that  the  said  notes  given 
by  him  to  the  defendants,  had  beeii  transferred  to  bona  fide 
holders  before  the  summons  of  garnishment  ifas  served;  "the 
Attorney  for  garnishee  stating,  in  the  argument,  that  he 
would  swear  that  one  of  the  notes,  about  ,{350,  had  b,een 
transferretl.     The  Coui^  rejected  the  evidence,  and  allowed 
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Kliig  and  Efts,  gamiBfrees,  m.  Garhart,  Bro's  4  jDo. 

*  '  ■  '  ■  ■    ■ 

jtrilgment  to  go  against  the  garnishee ;  and  Obimsel  for  gajr* 
jubhee  excepted. 

PoB ;  Whittle,  for  plaintiffs  in  error 

E.  A.  NiSBET,  for  defendants  in  error. 

By  the  Court. — ^Bbkning,  J.  delivering  the  opinion. 

These  two  cases  otKing  vs.  Carharty  Brothers  ^  Co.  and 
IBIU  vs.  Carharty  Brothers  ^  Co.  were  argued  together  and 
ttrere  considered  together.  ' 

'The  reasons  nrged  against  the  validity  of  the  jndgmentii 
rendered  in  the  cases,  respectively,  hy  the  Court  below,  were 
the  same  in  both  cas^s.     These  reasons  were — 

1.  That  a  debt  secilred  by  a  negotiable  paper,  is  not  the 
tabject  of  garnishment. 

^.  That  if  such  a  debt  is  the  subject  of  garnishment  at  all^ 
it  is  not  the  subject  of  garnishment,  after  tho  note  by  whi<^h 
it  is  secured  has  been  negotiated ;  and  that,  in  these  cases, 
the  debts  which  the  garnishors  were  seeking  to  make  the  sub- 
jects of  garnishment,  had,  as  appeared  from  the  answers  of 
the  garnishees,  been  negotiated  before  the  service  of  the  gar- 
nishments. 

The  sufficiency  of  these  reasons  depends,  ma}nly,  on  the 
itiaport  of  a  part  of  the  Act  of  1799,' "to  regulate  attach- 
ments.*' That  part  is  in  these  words:  "and  it  shall  be  the 
duty  of  the  Sheriff,  his  Deputy,  or  any  Constable,  to  serve 
ai^d  levy  the  same  upon  the  estate,  both  real  and  personal,  of 
such  debtor,  wherever  the  same  may  be  found,  either  in  the 
hands  of  any  person  indebted  to  or  having  effects  of  such 
debtor,  and  summon  such  person  or  persons  to  appear  at  the 
next  Court  to  be  held  for  said  county,  and  to  which  the  said 
attachment  may  be  returnable,  there  to  answer,  on  oath,  what 
he  18  indebted  to,  or  what  effects  of  such  party  he  hath  in  hands, 
or  had,  at  the  time  of  levying  such  attachment,  which,  being 
returned  executed,  the  Court  may,  by  order,-  compel  such 
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jpenon  to  appear  and  answer  as  aforesaid;  and  'wiiere  a^y 
person,  in  whose  hands  any  debt  or  effects  may  be  attached, 
hall  deny  owing  any  money  to,  or  having  in  his  hands  any 
effects  of  snch  debtor,  it  shall  be  lawfnl  for  the  .pUntiff  to 
traverse  such  denial ;  and  thereupon,  an  issue  shall  be  made 
up,  and  the  same  be  tried  by  a  Jury ;  and  if  found  against 
such  garnishee,  he,  she  or  they  shall  be  subject  to  pay  the 
plaintiff  such  sum  as  shall  be  so  found,  and  ike  Court  shall 
cause  judgment  to  be  entered  thereof,  against  such  garni- 
•ahee,  as  in  other  cases."     (Pr.  Dig.  31.) 

According  to  these  words,  every  sort  of  debt  is  the  subject 
of  garnishment;  and  a  debt  secured  by  a  negotiable  instru- 
nent  is  a  sort  of  debt ;  therefore,  according  to  these  words, 
1^  debt  secured  by  a  negotiable  instrument,  is  the  subject  of 
garnishment. 

But  it  is  said  that  to  permit  such  a  debt  to  be  reached  by 
garnishment,  would  sometimes  be  to  expose  an  innocent  man 
to'the  hazard  of  having  to  pay  a  debt  twice.  Be  that  so. 
Still,  if  the  words  of  a  Statute  declare,  without  ambiguity, 
that  such  a  debt  may  be  reached  by  garnishment,  such  a  debt 
must  be  held  to  be  subject  to  garnishment ;  for  when  there 
is  no  ambiguity  in  the  words  of  a  Statute,  the  argument  from 
the  words,  over«rides  the  argument  from  the  effect  and  con- 
sequences. 

Besides,  iwt  to  permit  such  a  debt  to  be  reached  by  gar- 
nishment, would,  itself,  bo  any  thing  but  an  unmixed  good. 
It  would  be  to  deprive  creditors  of  what,  in  many  cases,  would 
be  their  only  means  of  collecting  their  debts. 

[1.]  We  think,  therefore,  that'  this,  the  first  reason,  was 
not  a  sufficient  one  to  show  the  judgments  of  the  Court  be- 
low erroneous. 

As  to  the  second  reason.  It  was  not  insisted  that  the 
Court  below  held  that  a  debt  secured  by  a  negotiable  instr|i- 
mcnt,  was,  after  the  instrument  had  been  transferred,  the  sub- 
ject of  gamifihment,  in  a  §uit  against  the  assignor.  The 
Court,  doubtless,  held  the  reverse.  The  difference  between 
tl|e  Court  below  and  the  Counsel  for  jthe  garnishees,  seema 
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king  and  Ell»,  garnishees,  m.  Carhart,  Bro's  4  Oix 

te  haye  been  as  to  the  second  branch  of  the  reason — the  in- 

'  ferential  part ;  the  Counsel  insisting  that  the  answers  showed 

Aat  the  notes  had  been  transferred  before  the  gamishmentd 

were  served — the  Court  considering  that  the  answers  did  not. 

In  the  case  of  King,  the  Conrt  rendered  a  judgment  against 
him,  in  respect  to  one  of  the  noteiB  only — that  for  1^1161  y'^/^. 

As  to  this  note,  the  answer  which  King  was  finally  prepar- 
ed to  make,  and  whicli  he  ofiered  to  make,  substantially,  was, 
that  before  service  of  the  garnishment,  the  note  had  been 
transferred  by  Graybill,  the  debtor,  to  one  Peddy,  to  secure 
Feddy  against  loss,  on  account  of  a  securityship  he  was  un- 
der for  Graybill,  on  a  note  of  Gt'aybill's,  for  about  1^1500. 

This  ans¥fer  the  Court  ^ould  not  receive^  consider9ig  it  not  ' 
to  be  such  as  would  show  that  the  garnishee  ''was  ^ot  indebt* 
ed  to  the  defendant  in  the  suit,  the  amount  of"  the  note. 

[2.]  Was  this  refusal  of  the  Court  right  ?  In  other  words, 
does  the  tri^nsfer  of  a  negotiable  note,  as  collateral  security, 
carry  the  legal  title  of  the  debt  to  the  transferee  ?  It  does. 
And 'that  has  been  decided  by  this  Court  in  two  cases — <7f&- 
$an  (md  another  vs.  Conner j  (8  Kelly ^  47,)  and  Hall  vs.  Page^ 
(4  Ga.  R.  428.)  Such  a  transfer,  therefore,  puts  the  note 
beyond  the  reach  of  a  garnishment,  at  the  suit  of  a  creditor 
of  the  note ;  that  is,  if  the  transfer  be  made  befc^e  the  gar^ 
nishment  has  been  served. 

The  Court,  therefore,  should  have  allowed  King  to  make 
the  amendment  to  his  answer,  which  he  ofibred  to  make^ 

This  disposes  of  the  case  of  King. 

Ells,  the  garnishee  in  the  other  case,  answered  that  he  was 
"well  satisfied"  that  one  of  the  notes,  in  respect  to  which  h© 
had  been  summoned  as  garnishee,  had  been  transferred  be- 
fore he  was  so  stimmoned. 

Notwithstanding  this  answer,  the  Court  gave  judgment 
against  the  garnishee,  in  respect  to  this  note. 

Was  this  judgment  right  ?     It  was  certainly  so,  if  Ae  gar- 
nishee's answer  amounted  to  an  admission  that  be  owed  the 
debtor  this  note. 
'    Now  the  gamisheo'tf  aaswer  was^not  an  admission  %X  this, 
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King  and  Ella,  garnishees,  v«.  Garbart,  Bro's  4  Go. 

if  any  value  is  to  be  attached  to  the  belief  of  the  garnishee^ 
-  And  we  think  that  somewhat  of  value  is  to  be  attached  to  the 
belief  of  a  garnishee^ 

Garnishment  is  but  a  substitute  for  a  proceeding  in  Equity 
— a  proceeding  in  which  the  belief  of  the  answering  party 
receives  a  degree  of  credit.  K  the  defendant  ^o  a  bill  in 
-Equity  answers  that  he  believes  that  an  allegation,  essential 
to  the  plaintiff's  case,  is  not  true,  the  plaintiff  must  prove 
that  allegation  before  he  can  get  a  decree  in  his  favor. 

And  whatever  reason  there  is  why  this  should  bo  so  in  a 
proceeding  in  Equity,  there  is  that  it  should  be  so  in  a  pro- 
ceeding, by  garnishment,  at  Law.  In  either  proceeding,  the 
plaintiff  makes  the  other  party  his  witness. 

Doubtless,  in  the  proceeding  in  Equity,  the  plaintiff  would 
have  the  right  to  call  for  the  grounds  of  the  other  party's 
belief;  and  if  they,  when  got,  were  not  su£Scient,  in  Law, 
to  support  that  belief,  to  ask  that  tl^e  belief  should  be  disre- 
garded :  and  if  they  were  sufficient,  in  Law,  to  support  the 
belief,  to  ask  for  an  opportunity  to  prove  them  untrue,  in 
fact.  And  so,  in  the  proceeding  at  Law  by  garnishment,  the 
plaintiff  would  have  the  right  to  pursue  the  same  course. 

[3.]  But  in  this  case  the  plaintiff  in  garnishment  took  no 
exception  to  the  answer,  on  the  ground  that  it  did  not  state 
the  garnishee's  reasons  for  his  belief.  He  accepted  the  an- 
swer as  it  stood ;  and  he  thereby  admitted, .  that  it  was  true 
that  the  garnishee,  himself,  was  '^  well  satisfied"  tjhat  he  did 
not  owe  to  the  debtor  the  note  in  question.  And  this  garni- 
shee was  a  person  who  was  his  witness ;  and  moreover,  a  per- 
son who  had  nothing  to  gain  by  stating  a  falsehood  as  to  his 
belief,  for  he  had  admitted  that  he  owed  the  note  to  somebody. 
In  such  a  case,  we  think  the  presumption  ought  to  be,  that 
the  garnishee  has  some  good  reason  for  his  belief;  otherwise, 
the  plaintiff  in  garnishment  would  call  for  the  reason.  K  we 
are  right  ii^  this,  the  plaintiff  ought  not,  i^  such  a  case^  to  be 
allowed  to  have  judgment  against  the  garAishee,  without  at 
least  making  up  an  issue  with  him  on  his  answer ;  and  on  that 
issue,  proving  hiia  to  Ijiave  no  foun4fttio9  {or  hisbelieff     It  is 
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ihe  gamiabee  that,  in  such  a  case,  ought  to  have  the  benefit  of 
the-doobt. 

Indeed,  I  may  sajr  for  myself,  that  if^a  ^gomiskee  does  not 
distinctly  admit  that  he  owes  the  debtpF  money,  or  that  he 
kiM)  domethiitg  of  the  debtor^s  i^  his  hands,  no  judgment  can, 
id  ipaj  optinion^  be  taken  against  hlai  widioat  the  intervention 
of  a  Jury  J  unless  the  garnishee  choose  to  waive  the  int«rv«i- 
tloo  ef  a  Jury.  If,  inhis  answer,  he  bdrely  says  that  he  does  not 
ttelidVethat  he  o>e0the  debtor,  &c. ;  or  evcm  if  i^  addition  to 
this,  he  gives  only  some'  insufficient  reason  tor  his  belief; 
BtiUt  ^  think  he  has  the  right  to  go  before  a  if  ury  on  the  ques- 
tion, whether  ^e  does  owe  the  debtor,  &c.  or  not.  I^iis  \ 
think  his  right,  under  the  law  of  Jury  trial.  And  this,  if  a 
rigbty  may  ]be  one  of  great  praeitical  v^lue>  for  the  garnishee^ 
on  an  issue  before  a  Jury,  im^ht^  able  to  prove,  beyond  &. 
doubt,,  wbat,  without -an  issue,  ha  could  only  conjecture.  If 
the  garnishee  in  this  ca^,  could  have  had  a  xshance  to  eicam- 
ine  the  debtors  themselves,  before  a  Jigry,  he  could  havet 
forced  them  to  say  the  truth  as  to  the  negotiation  of  the  note.- 
They  could  have  told  what  the  truth  was,  and  as  witnesse9 
<m  such  an  issue^  they  would  have  been  forced  to  ^tell.  The 
0drson  who  is  sued  in  garnishment,  by  the  creditor  of  .his. 
creditor,  is  not,  it  appears  clear  to  me,  in  a  worse  situatioin  thaa 
that  in  which  he  would  be,  if  he  were  sued  in  the  ordinary 
form,  by  -his  cteditpr  himself  But  if  he  were  sued  in  tbe 
ordinary  form  by  the  creditor,  himself  that  creditor,  oould^ 
not  get  a  judgment. against  him  at  al>,  iinless  he  cQr^ened  a 
judgment  to  that  creditor,  or  a  Jury  found  a  verdict  for  the 
creditor.  Ought  not  the  garnishee's  answer,  then,  on  which 
a  judgment  is  to  be  entered  up  against  hin^,  to  be  of  the  na- 
ture of  a  confession  of  judgment  ?    I  think  it  ought. 


:  JOL.  JYIBnB^ 
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]fo.  93. — Abkbb  p.  Powkbs,  plaintiff  in  «rror,  r«.  TlME  Cbk- 
,  TBAL  Bjcnij  deftndaiit  in  «7or. 

[1.]  Ap  Attonej  who  hw  collected  moocj  lor  die  Coitiml  Buk^  t^  vl^^- 
the  State  of  Georgia  n  indebted  for'fees,  has  a  right  to  retain,  in  his  hands. 
noDej  safficient  to  tatisfj  his  ^Iftlm  ;  and  on  k  ndstion  made  on  the  part  of 
Ike  Ceatral  Bank,  to  attach  the  AAoftncy  for  his  fulors  to  |mij  orcr  tht 
:BMiiej  io  collected,  hf  wiHiie  permitted  to  sh^v  that  the  State  is  indehtad 
to  him  for  professional  serrices ;  and  if  this  he  shown,  the  sasM  shoqfd  <b) 
allowed  as  a  credit  or  setoff  sgainst^  the  demand  npon  which  he  is  mled. 

Rule,  in  Bibl  Superior  Goturt.    Decided  by  Indge  Habbb- 
MAH,  May  T6rm,  1855. 

The  following  dtatemibnt  of  facte  in  this  cafie,  iras  aginded* 
upon  and  submitted  bjr  tbe  partieB-: 

'  The  Central  Bank  ruled  Powers  for  J534yVu,  collected  by 
him  as  Attoi'&ey  for  the  bank,  -which  h^  admitted  ih  \Sb  hhnds. 
Tb  thb  rule,  he  pleaded  and  claimed  a  set-off  of  9300^  with 
interest  from  October*,  1643^  du^  him  by  the  State  for  profeo' 
sfonal  services,  which  sum  had  been  audited  and  liquidated; 
In  the  event  the  Court  should  bold  that  he  was  not  entitled' 
to  interest,  then  he  claimed  that  the  set-off  should  be  allowed 
t#  take  effect  at  the  time  he  collected  and  received  the  mo^ey 
for  the  bank,  to  wit :  in  1852. 

The  Court  decided  that  the  debts  not  being  mutual,  t&e- 
set-off  or  deduction  cotQd  not  be  allowed. 

To  which  decision  of  the  Court,  Counsel  for  Powers  ex- 
cepted. 

Whittle,  fbr  plaintiff  hi  erf  or.  * 

Kenan,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  We  are  not  prepared  t#  hold  that  the  judgment  be- 
low can  be  sustained  upon  th«  ground,  that  the  claim  of  the 
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pliontiffin  error  iTas  against  the  Stato,  vihil%  the  rule  against 
Um  was  for  money  coHeeted  for  the  Central  Bank.  The  aa- 
6e4a  of«tbe  Bank  haying  -been  transferred  to  th^  Treasury  of 
the  State,  and  consolidated  with  the  |>ubli^  funds  of  the  60- 
vemment,  oot  ef  which  this  dejit,  if  dite,  Judge  Pqwebs  should 
jpceferljT  be  paid,  {Cobb's  Digt9tj  H^y)  the  ol^jection,  as  to  the 
#aat  ef  mutuality  between  the  parties,  can  hardly  be  n^aia- 
tained* 

•  We  (Supposed,  though  not  without  doubt,  (Judge  Stajikbs 
teeervilg  the  right  to  dissent  upon,  further  ca^amination  of 
the  authorities,)  that  the  judgment  was  ieehnioally  right  upr 
#^  another  l^und,  namely :-  that  an  individual  could  not  in- 
direetly  reeoYBft^Troin  *tbe  Staite  a  substantive,  independent 
.daim  by  way  of  set-off,  any  tnore  than  lie  could  directly  re- 
ceiver ^  debt  due  from  the  State  by  bringing  a  suit  against 
her^  We  fcmild  the  doctrine  sc  ladd  down  in'JYout/ier,  (2  Voir 
smey  Tith  Setroffy)  citing  9  PHers^  819.  4  Dallas,  303.  9 
Oranehj  218,  emd  Faine's  d  C.  JE^pom,  156,tofiustain  it.  Be- 
iBg  imdble  to  refold  to  any  of  these  cases,  and  the  |)rfnciple,  itself, 
seeming  t^be  reaeonaUe(  especladly  under  o(a  law  of  set-off, 
"thk^  allows  a  balance  to  be  recotered'by  the  defendant,. we 
iAteed  the  judgment  of  the  Circuit  €ourt. 

Caodor  oonstrains'me  to  say,  that  vpon  a  full  examination 
in  my  ofioe  of  the  books,  I  am  satisfied  the  weight  of  authori- 
ty is-the  other  way;  The  G&mmonv>eaUh  against  Matlackj  {in 
4th  BailuSj)  Mly  sustains  th^  position.  It  is  inferentially 
maintained,  )>erhfl^  in  the  ease  of  The  United  States  vs. 
Jacob  Barisry  in  Paine* s  Reports.  The  case  of  The  United 
Staies  against  CHles  and  others^  (9*  Oranehj)  stands  thus : 
The  third  section  of  the  Act  of  CongresSj  passed  1797,  pro- 
vides, that  where  a  suit*  shall  be  instituted  against  any  pern 
son  indebted  to  the  United  States,  the  Court  shall  grant  judg^ 
me&t  at  the  return  term,  on  motion,  unless  the  defen4ant  shall, 
in  open  Court,  make  oaih  or  affirmation,  that  he  is  equitably 
entitled  to  credits  which  had  been,  previous  to  the  commence- 
ment of  the  suit,  submitted  to  the  consideration  of  the  ac^ 
OOimting  officers  nf  tha  Treasury,  ind  rejected,  specifying 


»• 


■«M  SUPBraiE  COUET  OF  G6OBISVL 

Powers  M.  Tb«  Ontrml  Bank. 

each  particukr  eUim  so  rejected  in  the  affidmTh.  The 
section  declares,  that  in  suits  between  the  United  Staiss 
and  individnab,  no  churn  for  a  credit  shall  be  admitted  iqmi 
trial  but  such  «s  shall  i^[^>eai:  to  have  been  snboutted  to  the 
accounting  offloers  of  the  Treasury  for  their  ezaiiriBalien,'nd 
by  them  disallowed,  unless  it  shaH  appear  that  the  d^endail^ 
at  the  time  of  trial,  is  in  possession  of  Tovchers  not  before  ii 
his  power  to  procure,  and  that  he  was  prevented  from  ex* 
hibiting  a  claim  for  such  credit  by  absence  froin  ike  United 
States,  or  by  some  unavoidable  accident.  (See  Uiiited  8UUi 
.Statutes  at  large,  1  tolumeJ)  • 

Now,  under  this  law,  the  Supreme  Court  held,  in  GUM 
case,  that  no  debtor  of  the  Ufiited  States  could,  at  the  tnsl^ 
/sfet  off  a  claim  for  a  debt  due  to  him  hf  the  United  StaM, 
nnless  such  ctatim  shall  have  been  submitted  to  the  aecount- 
ing  officers  of  the  Treasuf'y  and  by  them  rejected,  except  lA 
the  cases  provided  for  in  the  Statute,  ^ur leaving,  as  it  wil 
be  perceived,  the  general  priliLciple  untouched^ 

The  case  of  The  United  States  vi.  RoberMkj  (91Vetr«)  de- 
cided only  that  a  claim  for  tmii«[uidated  damages  could  not  be 
pleaded  as  a  set-off  by  an  individnil  against  the  €rovemment^ 
no  more  than  it  could  in  an  action  between  individttals  ;  and 
further,  that  the  dcfeudant  could  not  plead  as  a  set-off,  a 
claim  against  the  Government  assigned  to  him  by  » third  p^r> 
s6q.  But  the  Court,  in  that  casoy  say,  that  '*•  when  a  defen- 
dant has  in  his  own  right  an  equitable  claim  agsaast'  the  Gro- 
vemment  for  services  rendered,  er  otherwise,  and  which  has 
Been  presented  to  the  proper  accounting  officer  of  the  Gk>teni- 
ment,  who  has  refused  to  allow  it,  he  may  set  up  the  claim  as 
a  credit  in  a  suit  brought  against  him  for  any  balance  of 
money  claimed  to  be  due  by  the  Government."    ' 

So  much' for  the  precedents  cited  by  Bowoier. 

The  United  States  vs.  Macdaniel,  (7  Peters  1)  was  an  ac- 
tion of  assumpsit  brought  by  the  Government  to  recover  from 
the  defendant  the  exact  sum  which,  in  Equity,  it  was  admit- 
ted he  was  entitled  to  receive,  for  valuable  services  rendered 
to  the  public,  in  a  subordinate  capacity,   under  the  express 
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sanction  of  the  head  of  the  Navjr  Department.  This  sum  <lf 
SBoney  happened  to  be  in  the  hands  of  the  defendant ;  mA 
the  question  .wa6,  whether  be  should,  nnder  the  cireumstanoes^ 
be  required  to  surrender  it  to  the  Government,  and  then  pe*. 
^tion  Congress  upon  the  subject.  And  the  Court  say,  ^^^ 
simple  statement' of  the  case  would  seem  to  render  proper  a 
Twry  different  course. "         • 

.  -But  whaterer  doiibts  may  have  previously  existed^upon  t3M 
mbj^ct,  they  seem  to  have  been  removed  by  the  ^opinion  of 
Idle  Supreme  Court,  in  the  case  of  The  United  Staten  agaimt 
WUkimy  reported  in  6  Wheai&n,  1.  .In  that  case  the  Ooriilt; 
speaking  of  the  discounts  allowed  by  the  Act  of  1797,  (<M 
^visions  of  whi<$b  I  have  already  quoted,)  m  suits  brought 
Iby  the  United  Stsiiee,  says :  ^^  there  being  no*  limitation  td 
the  nature  and  origin  of  the  claim  for  a  credit  which  maybe 
wbt  up  in  the  suit,  we  think  •  h  a  reasonable  (t^onstruetion  clt 
the  Act,  that  it  intended  to  allow  the  defendant  the  full  bene» 
fit,  at  the  trial,  of  any  credit,  whether  arising  out  bf  the  par- 
tioular  transaction  for  which  be  was  sued  ot  out'  of  any  dif* 
ttnot  and  independent  transaction  which  would  constitute  ^ 
Irgal  or  equitable  set-off,  in^wholeor  in  part,  of  the  debt  sued  for 
hy  the  United  States.  The  object  of  the  Act  of  1797,  iieeoHr 
to  be  to  liquidate  and  aoyustaH  account!  between  the  partite^' 
and  t6  require  a  judgment  for  such  suih  only  as  the  dtfe»» 
dant,  in  equity  and'julErtiec,  should  be  proved  to  owe  to  die 
United  State?.  The  defendant,  therefore,  may  well  claim  a 
eredit  for  tho  sums  due  him,  eve^  if  they  had  .grown  out  ef 
dietinet  and  independent  transactions)  for  he  is  legally,  as  weH^ 
a»  equitably,  entitled  to  them."        ^  .*      * 

•It  may  be  alleged  that  this  ^decision  was  controlled,  in 
some  manner,  by  the  Act  of  Congress  which  it  expouBfds^ 
But  by  examining  the  Act,  it  will  be  peiceived  that  it  gives 
no  right,  whatever,  to  plead  a  setoff,  or  use  any  discount^ 
hut  regulate's  and  restrains  a  right  as- already  existing.  The 
Ttords  of  the  law  are  n6t,  that  in  su€b<a  suit,  the  defendanb 
shall  be  allowed  to  plead  a  legal  or  equitable  set-off,  or  -  to 
give^e  same  in  evidence ;  but'j^bat  the  cause  shall  be  tried, 
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miless  the  defendant  shall  make  oath  ^^  that  he  is  .eqoitablj 
entitled  to  credits/*  &c;  and  that  '^no  claim  for  a  credk 
ffliall  be  admitted 'Oft  trial,  but  such  as  shall  appear,  to  ha?* 
Ibeen  presented  to  the  accounting  officers  of  the  Treasury/' 
Jtc. 

Q^bese  words,  we  repeat,  apparently  give  noright,  whateTcr, 
but  recognize  a  pre-existing  right ;.  and  if  it  was  a  pre-exist- 
iftg  right,  it  existed  in  other  cases^as  well  as  in  Iheae  conlem- 
]ilai(ed  by  the  Statute.  And  hence,  the  importanco  and  ap- 
l^icability  of  all  the  cases  which  are  cited  from  the  Supreme 
.Qpurt  Bepirts,  notwithstanding  they  seem  to  turn  more  or 
less  vtpou  the  Act  otf  1797. 

.  Sut  not  to  overlade  this  opinion  with  aathority,  I  ^yropese 
to  refer  to  one  more  case,  which  covers,  the  exact  point,  and 
iiiBimilar,  in  all  of  its  features,  to  the  .case  at  bar,  to-wit: 
The  United  States  ve.  Mann^  reported  in  2  Broekenbreugk^ 
1. 

This  was  a  motion,  on  the  part  of  the  United  States,  to 
colbmit  William  Mann,  late  Deputy  Marshal  of  the  district^ 
Oft  an  attachment  for  not  paying  over  a  sum  of  money  levied 
by  him  on  an  execution  issued  from  the  Circuit  Court,  on  a 
jftdgment  obtained  by  the  United  States^  and  a  motion,  on 
ib%  part  of  the  said  Mann,  to  (fischarge  the  said  attachment, 
bttiMkuse  the  United  States  were  indebted  to  him  in  a  liarger 
sua,  for  fees  due  to  hun  as  Deputy  Marshal ;  ^hach  fe^s  the 
Treasm^  Department  had  refused  to  pay.  And  Chief  Jus- 
lice  Manshall  held,  that  an  officer  of  the  United  States,  who 
has  levied  a  BAm  of  money,  on  an  execution,  in  favor  of  the 
United  States,  to  whom  the  United  States  are  indebted  for 
fees  of  office,  in  a  sum  greater  than  the  amount  of  the  execu- 
tioYi,  has  a  right  to  retain  it  by  way  of  set-off;  and  on  a  mo- 
tiosi  made  on  the  part  of  the  United  States  to  comHiit  the  c^- 
ficer  for  failure  to  pay  over  the  money  so  levied,  he  will  be 
permitted  to  show  that  the  United  States  are  indebted  to  him; 
and  if  this  be  shown,  it  is  a  sufficient  cause  why  he  should  act 
be  attached. 

The  Chief  Justice  says:-  ^The  United  States  have  not  r*- 
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qvired  their  officers  to  labor  for  the  GorerBraeiit  grattutotisly. 
!pie  law  acknowledges  the  obligation  of  the  U^  States  to  pay 
for  services  rendered  in  common  with  all  others,  for  whom 
-fte  same  services  may  be  rendered;  The  United  States,  it  n 
true,  are  not  subject'to  those  coercive  meaSHr^s  which  may 
be^ employed  against  an  individual;  btt  the  duty  is  the  sam^ 
and  the  theory  of  the  law  is,  that  this  duty  will  be  respected. 
*  *  *  On  what  pretext  can  the  claim  of  the  officer  on  the 
Crovenunent  be  rejected  ?  The  clearest  principles  of  Law  and 
Equity  require  that  it  should  not  be  rejected;  and  if  a  Court 
be  permitted  to  take  jurisdiction  of  the  subject,  it  eannot  be 
disregarded,  without  disregarding,  also,  the  soundest  princi- 
ples of  law.  The  argument  is  the  stronger,  if  the  creditor^ 
from  any  cause,  cannot  be  coerced  to  pay  the  demand." 

If  we  might  presume  so  far,  we  would  respectfally  recom- 
siend  the  passage  of  a  law,  ,by  our  State  Legislature,  substanH 
tially  the  same  as  the  Act  of  Congress  of  1797,  expressly  al- 
lowing to  defendants,  when  sued  by  the  State,  the  privilege 
o^  pleading,  by  way  of  set-off  or  discount,  any  demand,  legal 
or -equitable,  which  they  might  have  or  hold  in  their  owsffa 
right,  agtfinst  the  State,  provided  no  judgment  be  rendered 
for  any  excess  which  might  be  found  in  flavor  of  the  defend- 
ant; or  if  found,  that  it  do  not  operate  as  a  lien  on  the  public 
property,  but  only  as  recqrd  evidence  of  the  indebtedness  of 
the  State  for  that  balance. 


-NoTS. — Since  writing  ont  thii  opinion,  application  was  made,  by  Conasel 
foi;  the  plaintiff  m  error,  for  the  Court  to  review  and  reverse  its  own  jadg- 
nien^;  which  was  refused,  upon  the  ground  that  the  Oonstitution  was  imper- 
ative, that  a/mzZJndgineht  should  be  rendered  at  the  first  term  to  which  the 
cause  was  returnable,  utileSs  prevented  \tf  ProvidMtial  cause. 

The  Attorney  of  the  State  then  reqaepted  that  the  general  doctrine  ennafiiar- 
ted  in  this  o^ipion,  might  be  modified  by  reference  to  the  pas\icu\»x  faeU  ot^ 
thi^  case. 

Alter  a  cfaf  eful  examination  of  the  facts  set  forth  in  the  bill  of  exceptions, 
I  am*leftin  tooie  donbt  and  oneertdiftty  a9  to  the  tmth  of  lU^  maker: »  There 
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Sdcms  to  baTt  been  some  conflict  of  action  between  the  dfficers  of  the  Gov-. 
ernmenti  respecting  this  claim.  Had  it  been  passed  upon  bj  the  L^pslatnre^ 
or  by  the  Governor,  ihe  law  haying  clothed  him  with  the  power  of  empIojid|| 
Oransel  and  paying  their  fees,  there  Woitld  be  an  end  of  the  b^ihtss;  and 
Iftfe  judiciary,  in  such  Cdse,  would  not  assume  to  exerciie  jnriadictioii  in  tkb 
premiseSb     But  the  question  is,  has  this  been  done  ? 

My  conclusion  is,  that  this  is  a  case  for  legislative  rather  than  jadidal, 
JUiquiry  and  determination. 


¥o,  94. — Smith  L.  Tirrell,  pkintiff  in  error,  V9.  A.  B- 
GoBBARD,  defendant  in  error. 

[1.]  As  a  genera^  rule,  each  partner  has  an  equfd  right  to  the  possession  tf 

the  copartDership  effects.     And  if,  upon  a  dissolution,  they  cannot  agree  s« 

to  the  disposition  of  them,  and  on^  keeps,  or  endeavors  to  keep,  the  others 

ftom  the  possession  or  application  of  the  same,  a  Court  of  Equity  may  ap- 

'  point  a  receiver  to  collect  and  a{)ply  these  effects. 

[t.]  But  where  the  complainant  docs  not  clearly  show  that  the  'deftndant| 
his  partner,  is  disposing  of  the  effects  contrary  to  his  expressed  wishes,  oc 
that  he  (the  complainant)  has  offered  to  take  any  part  in  the  disposition  of 
the  same,  and  that  he  has  been  opposed  by  the  defendant ;  and  where  the 
defendant  alleges  the  contrary  of  all  this  in  his  answer,  without  farther 
proof,  a  Cioort  of  Equity  should  not  appoint  a  receiver  and  take  such  ef* 
fects  from  the  control  and  disposition  of  the  defendant. 

In  Equity,  in  Bibb  Superior  Court.  Tried  before  Judge 
Powers,  May  Term,  1865. 

This  bill  was  filed  by  William  A.  B.  Goddard  against  Smith 
L.*  Terrell.  The  bill  alleged,  that  on  the  Ist  day  of  Mareh, 
1^54,  the  parties  entered  into  a  co-partnership  for  carrying 
on  a  grocery  eating  establishmeut  and  biUittrd  saloon,  in  the 
City  of  Macon;  that  complainant  advano^  $500  in  cash; 
the  defendant  was  to  give  his  personal  attention  to  the  buai* 
ness,  and  teceive  one  half  of  the  profits,  after  complainant 
was  re-imbursed  the  jnoney  he  advanced ;  that  certain  arti- 
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des,  implements  and  titensils,  smcli  as  the  conDt'ei^'  cooking 
and  eating  apparatus,  purchased  with  the  separate  moans  of 
^mplainantj  should  not  be  regarded  as  part  of  the  joint  con- 
^m ;  that  complainant  bought  out  a  stock  of  goods  and  other 
dffects  used  in  a  like  business,  from  one  John  Barclay,  amount- 
in'g  to  some  92500 — of  which  be  paid,  in  cash,  (500,  and 
gave  his  noties,  indorsed  by  Ch*iffin  McDonald,  for  the 
balance — one  of  which- notes,  for  yTTl^^^^,  was  paid  off  by 
McDonald,  and  which  has  not  yet  been  paid  off  by.  complain- 
ant or  the  firm ;  that  goods,  to  the  amount  of  920.000,  hltd 
been  bought  and  sold  by  the  concern,  at  a  profit  of  25  per 
cent. ;  that  a  large  sum  had  been  realized  from  the  billiard 
saloon  and  eating  establiishment ;  that  at  the  time  of  the  dUlH 
solution  of  the  partnership,  all  the  books,  accounts,  noteis^ 
&c.  went  out  of  possession  of  the  complainant,  into  (he  handa 
of  defendant ;  and  hence,  he  cannot  annex  a  full  schedule  of 
sales  and  profits,  kc. 

The  bill  further  charges,  that  complainant  left  the  State  ia 
January,  1855,  the  stock  and  materials^on  hand  being  worth 
about  910.000,  and  notes,  accounts,  &c.  amounting  to  some 
15.000. 

That  on  the  29th  day  of  January,  1855,  and  soon  after 
complainant  left  the  State,  the  defendant,  pretending  that 
they  had  agreed  to  dissolve  the  partnership,  published  a  no- 
tice to  that  effect,  and  sold  and  conveyed  the  stock  of  goods^ 
&;c.  including  the  fixtures  and  articles  belonging  to  the  com- 
plainant individually  ;  that  there  are  debts  outstanding  against 
the  firm,  amounting  to  some  9^.000;  that  the  defendant 
made  the  assignment  for  his  own  benefit,  and  in  fraud  of  the 
rights  of  complainant,  and  did  not  make  any  provision  for 
the  payment  of  the  firm  debts ;  that  defendant  has  the  pos- 
session of  all  the  assets  of  said  firm,  and  is  using  and  appro- 
priating them  to  his  own  use,  and  is  insolvent ;  that  he  refu- 
sed to  pay  the  debts  of  the  firm,  or  to  render  any  account  of 
the  assets  to  complainant;  that  in  the  stmimer  of  1854^ 
defendant  took  with  him  91000  to.  New  Tork,  with  which  to 
TOkXTm-M 


696  aVlRBUS  GOUflT  OF  <iBOBGiA:. 

Ttcrell  vs.  Goddard. 

bny  goods,  hut  has  never  accounted  with  complainant  con- 
owning  the  same. 

The  bill  prayed  that  tiie  said  Terrell  be  enjoined  firom 
further  using  the  partnership  name,  in  8et|;iing  the  affairs  of 
tb^  firm ;  that  a  receiver  be  appointed  to  take  charge  of  the 
^sets,  pay  off  the  debts  of  the  firm,  refund  to  complainant 
the  sum  advanced  by  him  before  the  defendant  be  allowed  any. 
Ijamg  as  profits  of  the  said  partnership. 

On  thjB  22d  day  of  March,  1855,  Judge  Powers  granted' 
^e  injunction  prayed  for  in  the  bill,  and  appointed  Griffin 
McDonald  receiver. 

The  defendant  answered  the  bill — in  which  he  admitted  the 
partnership  between  the  parties ;  that  complainant  bought  the 
stock  of  goods,  &c.  of  Barclay,  for  about  $2000,  paying  $800 
in  cash,  and  giving  his  individual  notes,  with  McDonald  as 
icdorser,  for  the  balance ;  that  when  the  first  note,  about  $673, 
fell  due,  complainant  having  no  money,  the  same  was  paid 
with  the  funds  of  the  firm,  and  the  note  was  to  be  held  as 
partnership  property.  l)efendant  is  unable  to  state  the 
amount  of  profits  realized  from  the  concern.  Complainant  left 
the  State,  as  charged  in  the  bill,  for  the  reason,  that  he  was 
guilty  of  a  crime  involving  his  life,  and  that  he  is  now  a  fu- 
gitive from  justice ;  that  complainant  took  and  carried  away 
with  him  various  papers,  such  as  invoices,  bills  and  the  $771 
note  belonging  to  the  firm.  The  answer  charges  that  the 
firm  is  insolvent,  by  some  $1000  or  $1500 ;  defendant  de- 
lves that  he  is  appropriating  the  assets  of  the  firm  to  his  in- 
dividual use  ;  that  after  the  commission  of  the  act  or  crime  al- 
luded to  by  the  complainant,  the  defendant  sold  out  the  stock  of 
goods,  &c.  to  Henry  L.  Ells,  for  $2000,  for  the  benefit  of  the 
firm,  to  which  course  he  was  advised  by  the  complainant.  The 
answer  denies  that  complainant  had  or  owned  any  fixtures  or 
articles  in  the  said  establishment,  in  his  individual  right 
The  defendant  carried  with  him  to  New  York  about  $900, 
which  was  expended  for  goods  for  said  concern,  and  in  pay- 
ment of  debts  against  the  firm ;  the  answer  charges  that 
oomplainant  had  used  a  large  amount  of  the  fimds  of  the 
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ebnceYn,  without  a<?couriting  for  tlio  same.  The  answer 
charges  that  M<it)onaM  is  a  debtor  instead  of  a  creclitor  pf 
complainant,  and  that  they  are  combining  aUd  confed^ra.tiffg 
to  defrisiud  the  creditors  ofthe  firm. 

Defendant  prayed  that  the  injunction  might  be  dii^solved^ 
luid  the  appointment  of  a  receiver  be  annulled. 

Upon  th^  coming  in  of  ftie  answer,  Counsel  for  the  defend- 
ant moved  the  Coidrt  to  dissolve  the  injunction  and  to 'annul 
tfi^  appointment  of  a  receiver.  The  Court  over-rukd  tlio 
iDbtion,  and  appointed  a  new  receiver  in  the  place  of  Griffiii 
^(fDonald,  upon  the  ground  that  he  was  an  interested  party, 
omd  defendant  excepted. 

PoE,  GAiBR  k  PoB,  for  plaintiflF  in  error. 

Lanier  k  AndeAson,  f(Mr  defendant  in  error. 

Bjf  the  Court. — Starnbs,  J.  deliveriAg  the  opinion. 

[l.]  We  recognize  the  general  rule,  that  each  partner  h^d 
^4iD  equal  right  to  the  possession  of  the  partnership,  efiects* 
And  that  if,  upon  a  dissolution,  they  cannot  agree  as  to  the 
disposition  of  the  same,  and  one  of  the  partners  keeps,  or  en- 
deavors to  keep,  the  other  or  others  from  the  possession  or 
•application  of  these  effects,  a  Court  of  Equity,  upon  bill  filed, 
ftiay  appoint  a  receiver  for  the  purpose  of  collecting  unsettled 
luscounts,  and  applying  such  effects. 

[2.]  But  we  thinly  that  the  case  made  before  us  ^P^s  not 
fall  within  this  rule.  The  complainant  does  not  eve^  shoWi 
.by  his  bill,  that  Terrell,  the  defendant  in  the  Court  below^  is 
disposing  of  the  effects  of  the  firm,  in  opposition  to  his  ex- 
pressed wishes  or  views,  or  that  by  himself,  agent  or  attor- 
ney, he  has  proposed  to  take  part  in  the  collection  and  appli- 
cation of  these  effects,  and  that  he  has  been  prevented  from 
so  doing  by  Terrell ;  or  that  Terrell  has  offered  opposition  to 
him  in  any  manner.  And  the  ansiyer  of  Terrell  deni^  that 
he  is  proceeding  against  the  righti^  or  contrary  to  the  iaUft^ 
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,ettBy  of  tha  complainant,  or  tkat  the  Latter  has  ^^mad^  any  de- 
mand upon  him  for  any  of  the  property  of  the  firm^  or  his  in- 
difidoal  property." 

tinder  these  oircamstances,  and  without  other  proof  of  mis- 
management by  Terrell,  or  refusal,  on  his  part,  to  allow  the 
joint  action  of  his  partner,  in  receiving  and  disposing  of  t|ie 
eQects  of  this  partnership,  we  do  not  see  %y  what  right  a 
Court  can  proceed  to  take  these  efiects  from  Terrell,  and  4^ 
prive  him  of  all  control  in  the  winding  up  of  his  business; 
and  therefore,  we  reverse  the  judgment  of  the  Court  on  this 
|[round. 


yo.  95.— John  A.  Latekder  et  id.  plaintiflb  in  mrgr,  w. 
William  J.  Thomas  et  al.  defendants  in  error. 

(l.^Mortgages  aje  not,  within  the  Act  of  1818,  to  prevent  assignments,  by 
debtors  unable  to  paj  all  their  debts,  to  some  creditors  in  preference  to 
others. 

{^2.]  It  is  not  unlawful  fot  a  debtor,  who  is  unable  to  pay  all  his  debts,  to 
replace  a  note  for  more  than  thirty  dollars,  given  for  one  of  the  debts, 
with  notes  for  less  than  thirty  dollars,  although  the  effect  may  be  to  put  the 
debt  secured  by  that  note  ahead  of  the  other  debts. 

£3.]  A  bill  which  seeks  to  have  applied  to  the  payment  of  the  plaintiff 's 
demand,  exclusively,  a  fund  in  which  all  of  the  defendants  have  an  inter- 
est, is  not  multifarious. 

{i.]  A  bill  prayed  among  other  things,  that  a  contract  should  be  specifically 
performed :  i7e^  that  the  parties  to  the  contract  were  proper  parties  to 
the  biU. 

£6.]  There  are  cases  in  which  a  person  may,  in  Equity,  be  sued  out  of  the 
county  of  his  residence)  as  cases  in  which,  otherwise,  no  decree  at  all 
could  be  rendered. 

In  Equity,  in  Houston  Superior  Court.     Tried  before 
Judge  PowBBS,  May  Term,  1855. 
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The  bill  fJlege 

1.  That,  on  the  17th  Feb.  1852,  Wm.  J.  Thomas  and  Johji 
A.  Lavender  purchased,  jointly,  of  Reyben  H.  Slappey  and 
Li^tleberry  Mulkey,  five  acres  of  land  in  the  8th  district^ 
.a  part  of  No.  92,  except  the  right  of  way  for  rail  road. 

2.  A  steam  full  was  then  in  operation  on  the  five  acres ; 
price  92.700  in  cash ;  but  taken  by  Slappey ;  a  note  held  by 
Iiavender,  on  A.  B.  Dulin  due  Ist  Jan.  1853,  for  $1.50Qy 
luthout  any  words  of  negotiability. 

.  3.  The  note  was  endorsed  by  Thomas  and  Lavender,  ^ 
^niy^antor,  though  it  was  to  be  Lavender's  part  of  the  purchase 
inoiney. 

4.  Thomas  and  Lavender  then  executed  joint  notes  to  Slap- 
pey and  lllulkey,  for  (1.370  9a,  due  1st  Jan.  1853,  iqcludu^ 
interest  on  payment  for  mill.  Thomas  signed  first,  individu- 
.iJly,  a^d  th^u  Lavender. 

5.  Tbat  for  this  consideration  Slappey  and  Mulkey  executed 
-^eir  deed,  with  certain  timber  privileges  to  Thomas  anfl 
Lavender. 

6.  That  immediately  after  said  purchase,  and  before  work 
with  the  mill,  Thomas  and  Lavender  took  in  Daniel  "W. 
^isscher  as  an  equal  partner. 

7.  That  in  five  or  six  weeks  after  the  first  purchase^ 
Thomas  bought  out  the  entire  interest  of  Lavender,  but  took 
no  deed  from  him — Thomas  paying  two  hi^ndred  dollars  in 
lumber,  and  assuming  the  payment  of  the  '$1,500  note  of 
JDulin,  and  the  91-370  93  note,  made  by  Thomas  and  Lav- 
ender to  Slappey  and  Mulkey ;  Lavender,  in  the  mean  time, 
abandoning  all  control  of  the  mill. 

8.  That  during  all  this  time,  the  title  papers  to  the  pro- 
perty remained  in  the  possession. of  Thomas. 

9.  That  after  the  purchase  of  Iiavender's  interest,  Thomas 
had  sole  possession  and  control  of  the  lot  and  mill,  with  the^ 
timber  privileges;  and  made  a  contract  with  the  railroad 
company  to  furnish  stringers  ind  cross-ties  from  Fort  Val- 
ley to  Flint  River,  ten  miles ;  worth  96  or  ^8000  gross.^ 
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10.  That  Thomas  then  purchased  of  F.  H.  Cheever,  all  the 
^aw  timber  on  lot  No.  69,  and  west  half  of  lot  No.  59,  in  the 
^fli  district,  and  took  a  deed  therefor. 

11:  That  Thomas  also  purchased  of  Cheever,  timber,  of 
the  same  kind  on  200  other  acres  of  land,  thd  deed  to  wMch 
has  been  lost  or  mislaid. 

12.  That  the  purchase  from  Lavender,  andV  the  timber  from 
others,  was  for  the  joint  use  and  benefit  of  Thomas  and  Y isscher, 
who  remained  in  quiet  aiid  excluisve  possession,  with  the  con- 
sent of  Lavender,  until  Sept.  1,  1862,  when  Thomas,'  for 
himself  and  Yisscherj  re-sold  to  Lavender  all  his- former  inter- 
est in  the  five  acres,  except  the  right  of  way.  The  tflnber 
and  grist-mill,  which  had  been  since  added,  were  included  iB 
tlie  re-sale  to  Lavender,  upon  the  understan^g  between 
Thomas  and  Lavender,  as  follows : 

First.  That  Lavender  was  to  protect  and  save,  harmless, 
Thomas  on  the  Dulin  note  guaranty,  aw  on  the  joint  note 
to  Slappey  and  Mulkby ;  both  given  forlEhe  five  acre  ]o(  and 
mill.  i'i-'-- 

Second.  That  Lavender  was  to  ba^e  the  contract  with  the 
ml  road  for  stringers  and  ties. 

Third.  That  Thomas  wai^  to  continue  to  hold  the  titles  te 
the  property,  as  an  equitable  surety  for  the  payment,  by  Lav- 
ender, of  the  two  notes  for  $1,600  and  J1.370  93. 

Fourth.  That  when  Lavender  paid  'off  these  two  large 
notes,  and  also  $460,  whicli  Jhomas  had  paid  for  the  grist- 
mill and  timber  privileges,  then  Thomas  was  to  convey  to 
Lavender  the  five  acres,^the  steam  saw-mill,  the  grist-mill, 
and  all  the  timber  privileges. 

13.  That  immediately  after  this  bargain  with  Lavender, 
lie  took  possession  of  ail  the  property  and  used  it,  realizing 
on  the  rail  road  contract  $3,000  or  other  large  sum,  besides 
$1,000  worth  of  lumber  sold  to  other  persons. 

14.  That  Lay:ender  continued  to  possess  and  use  the  mills 
and  other  property  as  his  owi^-  until  May  or  June,  1863,  when 
hoth  mills  were  burned  down  from  the  carelessness  of  Lavender, 
his  agents  dr  servahts. 
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15.  That  the  burning  of  the  mills  changed  the  situation 
of  the  premises,  and  rendered  the  balance  of  the  property  of 
but  little  value. 

16.  That  other  dealings  had  taken  place  between  Thomas 
and  Lavender,  when,  on  January  25, 1853,  Lavender  executed 
his  note  to  Thomas  for  Six  Hundred  and  Fifty  Dollars,  due 
one  day  after  d4|l. 

17.  That  Thomas  had  tendered  to  Lavender,  a  convey- 
ance for  all  the  mill  property  and  timber  privileges,  if  Laven- 
der would  take  up  or  discharge  Thomas  from  the  notes  for 
J1.500,  and  §1.370  93,  which  he.  Lavender,  has  wholly  failed 
to  do. 

18.  That,  by  process  of  law,  and  for  his  own  safety, 
Thomas  has  been  compelled  to  pay  off  the  §1.370  93^note. 

19.  That  Thomas  and  Visscher  are  ready  and  willing,  and 
offer  to  convey  said  5  acres  and  the  timber,  upon  Lavender's 
re-imbursing  the  payments  on  said  notes. 

*  20.  That  after  the  burning  of  the  mills.  Lavender  recog- 
nized and  claimed  the  land,  mills  and  timber. 

21.  That  in  June,  1853,  he  was  about  to  remove  himself, 
family  and  property,  beyond  the .  State  of  Georgia,  when 
Thomas,  having  previously  paid  off  both  the  large  notes,  sued 
out  bail  process  against  Lavender  on  the  §1.500  note,  and  al- 
so on  other  demands,  under  which  process  Lavender  was  com- 
mitted to  Crawford  jail. 

22.  That  about  the  time  of  said  bail  proceeding,  Thomas 
sued  out  attachments  against  the  property  of  Lavender,  which 
were  dismissed  for  irregularity. 

23.  That  previous  to  suing  out  said  bail  process  and  at- 
tachment. Lavender  had  caused  a  considerable  portion  of  pro- 
perty that  ho  claimed,  and  had  in  possession,  to  be  removed 
to  Texas,  so  that  when  said  process  issued,  he  had  no  proper- 
ty in  Georgia,  within  the  knowledge  of  Thomas,  except  the  5 
acres  of  land,  the  remains  of  the  mill  after  burning,  one  ne- 
gro man,  the  mill-carts,  wagons.  &c.  horse  and  buggy,  of  not 
much  value,  and  a  large  two-story  house,  and  the  lots  there- 
to attached,  in  Fort  Valley,  whereon  Thomas  now  resides. 


674  SUPREME  COURT  OF  OEORGIA. 


LavGuder  el  al.  vs.  Thomas  ei  oL 


negro  has  been  sold  for  §800,  uudcr  Dickinson^s  fi.  fa.  and 
the  moucy  id  now  hehl  up  in  the  Sheriff's  hands  in  Houston 
County. 

37.  That  Thomas  has  been  at  trouble  and  expense  worth 
9400  or  §'300,  in  pursuing  and  bringing  back  said  negro  Joe^ 
and  but  for  his  diligence  tlic  said  negro  would  not  have  been 
placed  witliin  the  reach  of  the  Sheriff  of  Houston  County. 
During  all  which  time  Dickinson  took  no  active  steps  to  se- 
cure himself,  but  profited  by  the  diligence  of  Thomas,  which 
the  Coui't  ought  not  to  allow  him  to  do. 

38.  That  after  Thomas  had  attached  and  taken  out  bail 
process,  Carver  &,  Johnson,  combining  with  Lavender,  pro- 
cured a  debt  due  them  to  be  split  up  into  small  notes,  which 
were  sued  in  Justice's  Court,  and  judgment  and  cxocniioB 
obtained,  on  which  the  fund  in  Com*t  will  be  claimed,  in  fraud 
of  the  rights  of  Thomas. 

31).  Tliut  llindsman  has  filed  his  bill,  returnable  to  April 
Term,  185-1,  of  Houston  Superior  Court,  against  R.  H.  Slap- 
pey,  J.  A.  Miller  and  others,  to  fix  a  lien  on  the  money  in 
Court,  and  have  it  applied  to  the  mortgage  or  small /./tu.  of 
Uindsman  against  Lavender. 

The  i)rayer  of  the  bill  is,  tliat  all  claims,  judgments,  fi^fas. 
mortgages,  and  every  pretended  lien  ailverse  to  the  rights  of 
Tiiomas  may  be  set  aside  ;  that  Sargeant  account  to  Thomas 
for  the  true  value  of  the  mill,  property  and  timber  bought  in 
by  him  iVauduIently ;  that  the  funds  in  Court  from  the  sale 
of  the  house  and  lot  and  from  the  negro  Joe,  bo  held  up  until 
Thou;;i.s  can  get  a  decree  against  Lavender  upon  his  equi- 
ties, and  the  funds  to  be  paid  over  to  him,  &c.  &c. 

To  this  bill  the  defendants  filed  a  demurrer,  upon  the  fol- 
lowin;z  «irounds : 

1.  Kocause  there  is  no  equity  in  the  bill. 

2.  "Bocrxuso  complainants  had  an  adequate  Law  remedy. 
*).  liecausc  the  bill  is  multifarious. 

4.  Because  Vissoher  is  improperly  m:ule  a  party. 

i.  Because  the  Court  has  no  jurisdiction  over  the  persons 
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^f  the  defendants,  Hindsman,  Sargeant,  Dickersoh  and  Car- 
ver 4  Johnson.  ** 
6.  Because  there  is  no  equity  in  the  allegations  tonchhijl 
ihe  burning  of  the  mills, 

.  7.  Because  there  is  no  eq«ity  in  the  allegations  against 
Oheever  and  Kendrick, 

8.  Because  the  allegations  against  Hindsman,  arc  vague, 
uncertain  and  fishing  in  their  character. 

9.  Because  there  is  no  equity  in  the  allegations  touching 
the  claims  of  Dickerson  or  Carver  &  "Johnson,  and  they  are 
improperly  made  parties. 

After  hearing  argument,  the  Court  sustained  the  demurrer 
as  to  the  defendants,  Harrison  J.  Sargeant  and  Samuel  F. 
Dickerson,  and  ordered  their  names  to  be  stricken  from  the 
billy  and  over-ruled  the  demurrer,  as  to  all  the  other  defend- 
ants, and  Counsel  for  defendants  excepted. 

Miller  &  Hall  ;  Stubbs  &  Hill,  for  plaintiffs  in  error. 

Scarborough,  for  defendants  in  error. 

Bff  the  Court. — ^Benning,  J.  delivering  the  opinion. 

.  [1.]  Tthis  Ccrtirt  has  in  two  cases  decided  that  the  Act  of 
1818,  to  prevent  assignments  to  some  creditors  in  preference 
to  others,  does  not  affect  mortgages  made  to  secure  a  just 
debt.  {Lee  and  others  vs.  Brown  and  others,  7  Qa.  B.  27C. 
J>avts  and  others  vs.  Anderson  ^  Bro.  1  KeUt/y  176.)  Tof 
these  decisions  I  give  my  assent;  but  it  is  not  withoift  mock 
difficulty  that  I  do  so.  There  is  certainly  ambiguity  in  the 
words  of  the  Act.  . »  , 

The  Act  being  interpreted  by  these  decisions,  it  foUowa-* 
that  the  mere  execution  of  the  mortgage  to  IDndsman  and 
Sergeant  by  Lavender,  as  stated  in  the  bill,  was  not  a  viola- 
tion, of  the  Act.  .  ' 

The  bill,  however,  stated  .other  objections  to  these  mort- 
gage^ 
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To  the  mortgage  of  Hindsman,  the  ot\jectioii  stated  is,  that 
•tiie  debt  secured  by  the  mortgage  was  not  bona  fide  real  or 
f;(d)BtaQtiaIy  but  was  made,  or  pretended  to  be  made,  after  the 
arrest  of  Lavender,  and  while  he  was  in  prison,  for  the  ^'ex- 
press purpose  of  covering  up,  concealing,  cloaking  and  screen, 
ing  the"  house  and  lot  mortgaged,  from  the  debt  of  Thomas;. 
<^ihat  if  the  debt  to  Hindsman  ever  had  any  real  bona  fide 
existence,  it  was  in  a  large  note  or  notes  above  the  jurisdio- 
tian  of  a  Justice  of  the  Peace ;  and  that  after  the  imprison- 
ment of  Lavender,  he  and  Hindsman,  for  the  express  object,, 
purpose  and  deliberate  intent  to  cover  up  and  conceal  all  the 
jproperty  of  the  said  Lavender  from  orator  Thomas'  cUim, 
oombined  together  to  defeat  and  defraud  orator  Thomas ;  and 
for  that  purpose,  split  up  and  severed  the  said  large  note  or 
notes,  and  then  gave  the  mortgage." 

This  statement  is  a  very  uncertain  one.  The  former  pari 
'Of  it,  however,  the  part  alleging  the  non-existence  of  any  real 
debt,  has  equity  in  it ;  and  although  this  part  may  be  in  the 
alternative  with  the  latter  part,  yet,  as  under  the  late  Act  of 
Amendments  it  is  amendable,  as  a  mattei:  of  course,  we  will 
■only  say  that  the  Court  below  ought  to  require  it  to  be  amend- 
•ed ;  and  ought,  if  it  is  not  amended,  to  dismiss  the  bill,  as  to 
Hindsman. 

For  in  the  alternate  part  of  the  statement,  there  is,  as  it 
seems  to  us,  no  equity.  We  are  not  aware  of  any  law  which 
prevents  a  debtor,  unable  to  pay  all  his  creditors,  from  ^^  split* 
ting  up*'  a  large  debt  into  small  ones,  so  as  to  enable  the 
holder  of  that  debt  to  obtain  judgment  in  a  Justice's  Court 
sooner  than  the  other  creditors  who  have  to  sue  in  the  higher 
Courts  may  be  able  to  obtain  judgments  on  their  debts,  and 
thereby,  to  enable  that  debt  to  get  a  preference  over  these, 
tnie  Act  aforesaid,  of  1818,  is  not  such  a  law.  That  prohib* 
it9  (MsignmentSy  and  assignments  only.  Equity  does  not  for- 
.  bid  an  yisolvent  <  debtor  to  prefer  one  of  his  creditors  to 
another.  {Stor.  JEq.  §370.)  And  then,  the  Act  of  1801, 
amending  the  Judiciary  Acts,  as  far  as  they  relate  to  Justi- 
'Ce's  Courts,  gives  its  express  sanction  to  sudh  a  diviaiea  m 
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^^  splitting  tip"  of  a  largo  deb|;  as  shall  bring  the  debt  within 
the  jurisdiction  of  a  Justice's  Court. 

[2.]  The  mere  fact,  then,  that  Hindsman's  debt  was  ^^  split 
up,"  so  as  to  be  brought  within  the  jurisdiction  of  a  Justicetr 
Court,  was  not  a  fact  in  which  there  was,  in  the  opinion  of 
this  Court,  any  equity. 

*  The  objections  to  the  other  mortgage,  that  of  Larender  to 
Sargeant,  it  is  needless  to  consider,  as  the  Court  sustained  the 
demurrer  as  to  Sargeant. 

[3.]  This  bill  was  not  multifarious.  All  the  defendants 
had  an  interest  in  the  fund  in  the  hands  of  the  Sheriff.  The 
object  of  the  bill  was  to  get  that  fund  applied  to  the  paji- 
ment  of  the  complainant's  debts,  in  preference  to  the  debts 
of  any  of  the  defendants.  The  manner  in  which  this  fund 
was  to  be  applied,  was  a  matter  that  concerned  all  of  the 
defendants.  If  so,  the  bill  was  not  multifarious.  Booth 
and  another  vs.  Stamper,  (10  Ga.  JR.  116.) 

Yisscher  was  a  proper  party  plaintiff  to  the  bill.  One  of  the 
objects  of  the  bill  was  to  compel  Lavender  to  perform  his 
contract  of  purchase  of  the  mill,  &c.  Yisscher  was  joint 
owner  of  the  mill,  &c.  with  Thomas  when  Thomas  sold  then 
to  Lavender.  The  bill  containing  a  prayer  that  Lavend^^ 
the  vendee,  should  perform  what  was  to  be  done  on  his  side 
of  the  contract,  would  'have,  also,  to  contain  an  offer  by  Im 
vendors  to  perform  what  was  to  be  done  on  their  side. 
That  there  might  be  sucli  an  offer,  Yisscher,  who  was  owiier  * 
•of  the  mills,  &c.  jointly  with  Thomas,  and  one  of  the  ven- 
d«r9,  had  to  be  a  party  to  the  bill.  *  Yisscher  was  a  party  to 
the  contract  for  the  specific  performance,  of  which  the  bill 
prayed. 

Was  the  Superior  Court  of  Houston  County,  the  Court 
wUch  had  jurisdiction  of  the  case? 

The  defendants^  with  the  exception  of  Lavender,  resided 
in  other  counties  than  Houston,  and  he  resided  in  Texas. 

The  great  object  of  the  bill  is,  to  have  the  fund  which  is  in 
the  hands  of  the  Sheriff  of  Houston  applied  in  i^  particular 
ntf^  .^is.triiethatE0d!Ej)p«N^ispiljredagiu]i«(tlM8b^ 
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iff  of  that  county  ;  bat  the  omission  of  Boch  a  prayer  against 
him  may  have  been  an  ina<lvertence.  A  decree  is  prayed 
against  the  fund  in  his  han^ls.  At  all  events,  he  may  still 
be  added  as  a  party. 

Consideriug  the  bill,  then,  as  if  he  were  a  party  to  it.  We 
answer  the  c^aestion,  by  saying  that  the  Conrt  in  Houston 
was  the  Court  which  had  jurisdiction  of  this  case  and  of  the' 
defendants,  although  most  of  them  resided,  not  in  Houston, 
but  in  other  counties* 

In  Gilbert  v$.  MMbmick^  (-3  Kelly ^  575,)  this  Ck>urt  say, 
that  ^^  Equity  cases  are  not  embraced  in  the  term  ^  civil  cases,* 
as  used  in  sec.  1,  art.  3  of  the  Constitution.*'  In  Rict  ot. 
Tarver^  (4  Ga.  K.  582,)  they  re-affirm  this.  In  the  cases  of 
Jordan  vs.  Jordan  and  others^  12  Ga.  R.  78,  15  Ga.  R.  76, 
16  Ga.  R.  446,)  there  is  nothing  said  by  the  Courty  adverse 
to  this  position.  In  the  last  of  these  cases  I,  for  myself,  ex- 
press a  doubt  as  to  whether  the  expression,  ^^  civil  cases,'* 
used  in  the  Constitution,  does  not  include  Equity  cases.  I 
still  entertain  that  doubt,  but  I  cannot,  upon  a  doubt,  dissent 
from  the  majority  of  the  Court,  supported,  as  they  are,  by 
two  decisions  of  this  Court  and  many  decisions,  (as  I  am 
aware,)  of  the  Superior  Courts. 

[5.]  Still,  although  the  words,  ^^  civil  cases"  may  not,  as 
used  in  the  Constitution,  include  Equity  cases,  yet,  under  the 
maxim  that  Ecjuity  follows  the  Law,  Equity  cases  will  gen- 
Terally  have  to  be  brought  in  that  county  only  in  which  the 
defendant  resides.  There  may,  however,  be  Equity  cases  in 
which  it  will  be  impossible  to  observe  the  maxim — as  cases  in 
which  more  parties  than  one  are  necessary  to  any  decree,  and 
those  parties,  some  of  whom  reside  in  one  county  and  some 
in  another.  And  this  case  is  such  a  one ;  for  in  this  case  no 
decree,  disposing  of  the  fund  in  the  hands  of  the  Sheriff,  can 
be  rendered,  unless  the  case  in  which  it  shall  be  rendered 
shall  be  such  a  ease  as  shall  bring  some  one  or  more  of  the 
persons  intore8tc<l  in  the  fund  out  of  his  county,  into  the 
county  of  svine  other  of  the  persons  interested  in  it. 

That  V^ipg  ao,  the  best  ooiyity  in  which  to  bring  this  8iiit| 
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was  the  county  in  which  the  suit  was  brought.  In  that  c6un- 
ty  resided  the  person  who  had  the  fund  in  his  hands,  and  who 
was  Sheriff  of  the  county,  and  who,  as  Sheriff  of  the  county, 
held  the  fund.  To  require  a  Sheriff  to  leave  his  county  to 
answer  a  suit,  is  to  require  him,  for  a  time,  to  lay  aside  hi» 
public  as  well  as  his  private  business ;  and  that  time  may  hap- 
pen to  be  one  when  a  Court  of  his  own  county  is  sitting,  or 
one  Vhich,  for  some  other  cause,  calls  imperiously  for  his 
presence  in  his  own  county. 

The  only  objection  which  the  bill  states  to  the  demand  of 
Carver  &  Johnson  is,"  that  it  had  been  "  split  up"  into  smaller*^ 
demands,  that  it  might  be  brought  within  the  jurisdiction  of 
a  Justice's  Court.     This,  as  wc  have  already  seen,  waa  not  a 
good  objection. 

We  think,  therefore,  that  the  Court  should  have  sustained 
the  demurrer,  so  far  as  Carver  &  Johnson  were  concerned. 

And  this  disposes  of  the  case. 


No.  96. — The  Macon  k  Wkstern  IIail  Road  Compant^ 
plaintiffs  in  error,  vs.  James  M.  Davis,  administrator  of 
Willis  Boon,  deceased,  defendant  in  error. 

[^•3  Whpn  a  plaintiff  declares,  as  executor  or  administrator  upon  a  cause 
of  action  ariaing  in  tlie  lit'etimc  of  liis  testator  or  iutestato,  and  makes  profert 
of  the  probate  or  letters  of  administration,  the  defendant  cannot,  at  the 
trial,  deny  the  title  of  the  plaintiff,  as  executor  or  administrator,  unlees 
there  be  a  plea  of  ne  tuiques  exrcutor,  or  ne  Uuqtiet  administrator. 

[2«}  Where  a .  plaintiff  declares  on  a  cause  of  action  arising  in  his  owm 
time,  and  makes  profert  of  the  probate  or  letters  of  adiAinistratioB,  and  the 
defendant  pleads  the  general  issue,  such  plea  ddes  not  admit  the  plaintiff's 

title  as  executor  or  administrator. 

i 

£3."]  Where  the  executor  or  administrator  has  been  in  fl(^wa^  possession  of 
the  property,  which  is  the  subject  of  the  suit,  it  will  not  be  necessary  f6r 
.  him  to  give^Tidcnce  of  his  title,  as  executor  or*admim6ira|C>r,  in  an  action 
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against  a  wrong-doer :  and  In  such  case,  tbe  naming  liim  executor  or  ad- 
ministrator, in  tbc  declaration,  may  be  regarded  as  mere  surplusage. 

[4.]  Where,  however,  the  plnintifT  declares  upon  his  constructive  pOBsessioo, 
he  must  show  his  title  at  trial. 


ing; 


[5.]  The  proprietors  of  rail  roads,  when  running  their  engines  over 
ings,  must  use  reasonable  care  and  diligence,  taking  into  consideration  all 
the  circumstances  of  tbe  case  ;  and  wlietbcr  there  has  been  negligence  or 
not,  depends  upon  the  facts  of  eacii  particular  ca$e,  and  the  question  i?  to 
be  decided  by  the  Jury;  and,  notwithstanding  tbe  plaintiff  may  not  be 
without  fault,  still,  if  the  ii^ury  could  have  been  prevented,  in  the  exercise 
of  proper  and  reasonab^  precaution  on  the  part  of  the  defendant,  and 
was  not,  the  defendant  will  be  liable. 


Case,  in  Bil)b  Superior  Court.  Tried  before  Judge  Pow- 
ers, May  Term,  1855. 

This  was  an  action  on  the  case,  brought  by  tbe  defendant 
in  error,  James  M.  Davis,  as  administrator  of  Willis  Boon, 
deceased,  against  the  plaintiff  in  error,  to  recover  the  value 
of  a  negro  man  slave,  and  a  rock  away  carriage. 

It  appeared  in  evidence,  that  on  the  14th  day  of  Decem- 
ber, 18 — ,  the  engine  and  cars  of  the  defendant  run  over  and 
killed  and  destroyed  the  said  slave  and  carriage,  at  a  public 
crossing  over  said  rail  road,  at  or  near  Prattsville,  in  the 
County  of  Monroe.  It  further  appeared,  that  Mrs.  TN'inn, 
who  was  in  the  carriage  at  the  time,  with  her  four  cliildren, 
saw  and  heard  the  train  of  cars  before  the  carriage  reached 
the  crossing ;  and  when  she  got  near  it,  directed  the  driver 
to  stop  until  the  train  passed ;  the  driver  refused  to  stop, 
and  attempted  to  cross  before  the  train.  The  mules  attachcil 
to  the  carriage  stopped  on  the  rail  road  track  and  refused  to 
move ;  and  in  that  situation,  they  were  run  over  by  the  en- 
gine. It  also  appeared  in  evidence  that  the  engine  and  train 
were  going  at  full  speed  when  Mrs.  Winn  saw  it  approach- 
ing ;  that  it  was  going  an  up-grade,  and  that  the  carriage 
►uld  have  been  seen  two  hundred  yards,  as  it  approached 
crossing.  If  the  driver  had  obeyed  the  instructions  uf 
Winn  to  stop,  the  injury  would  not  have  occurred. 
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Plaintiff  failed  to  prove  that  he  ivas  the  administrator  of 
Willis  Boon,  to  whom  the  negro  and  carriage  belonged,  though 
it  was  alleged  and  proved  that  the  injury  happened  after  the 
death  of  the  intestate. 

Plaintiff  in  error  filed  the  following  assignment  of  errors 
upon  the  bill  of  exceptions: 

Ist.  The  Court  en^ed  in  refusing  to  charge  the  Jury,  that 
the  plaintiff  could  not  recover  without  proving  that  he  was 
,ihe  a&ninistrator  of  Willis  Boon,  deceased. 

Sd.  In  instructing  the  Jury  that  if  the  carriage  of  plaintiff 
in  piassing  along  the  highway,  was  voluntarily  stopped,  and 
Mocked  up  that  portion  of  the  road  crossed  by  the  rail  road, 
'tiien  it  was  not  rightfully  on  the  road. 

3d.  In  instructing  the  Jury,  "that  the  conductors  and  en- 
gineers are  bound  to  use  the  utmost  skill  and  diligence  to  pre- 
"V^ent  accidents  at  crossings ;  and  if,  by  their  negligence,  an 
ii^ury  happens,  such  negligence  is  gross  and  the  company 
are  liable." 

4th.  In  deciding  and  instructing  the  Jury,  "  that  in  view 
of  the  great  danger  attending  the  running  of  cars  and  engineSi 
the  care  and  skill  in  conducting  them  must  be  in  proportion 
to  the  danger." 

5th.  In  instructing  the  Jury,  that  "  it  is  the  duty  of  the 
defendants,  when  approaching  a  public  crossing,  to  have  the 
engine  and  train  under  the  control  of  its  managers,  so  that  if 
persons  are  there,  it  is  possible  to  stop ;  and  if,  from  any 
cause  originating  in  their  management,  a  public  crossing  is 
approached  with  an  uncontrollable  engine  and  train,  the  neg- 
ligence is  gross,  and  the  company  are  liable." 

6th.  In  instructing  the  Jury,  "  that  it  was  the  duty  of  the 
engineer  so  to  manage  and  check  his  engine  as  to  have  it  un- 
der his  control,  so  that  he  could  stop  it  and  prevent  its  run* 
ning  against  the  carriage  while  on  the  road;  and  if,  for  any 
oou^e,  this  was  impossible,  it  was  the  duty  of  the  defendant 
to  prove  such  impossibility ;  and  if  they  have  not,  they  are 
liable." 

T9L.XTia-86 
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7th.  The  Court  erred  in  failing,  altogeiheri  to  state  the- 
eyidence  of  the  defendant  in  summing  up  the  evidence  to  the 
Jury. 

8th.  That  the  instructionB  of  the  Court  tp  the  Jury,  upou 
the  skill  and  diligence  necessary  to  be  exercised  by  the  de- 
fendant in  the  action,  are  contradictory. 

9th.  The  Court  erred  in  deciding  that  the  name  of  Thomas 
Dougherty  should  be  stricken  from  the  Grand  Jury  list  be- 
fore striking,  because  he  was  in  the  employment  of  the  eom- 
pany  in  their  workshop,  but  not  on  the  road. 

10th.  The  Court  erred  in  refusing  to  allow  defendant's 
Counsel  to  argue  that  plaintiff  had  failed  to  make  out  his 
case,  because  he  had  failed  to  prove  that  he  was  the  adminis- 
trator of  Willis  Boon. 

11th.  The  Court  erred  in  instructing  the  Jury,  "diat 
greater  care  was  necessary  in  crossing  near  a  church;"  there 
being  no  evidence  that  this  crossing  was  near  a  church. 

CoLR ;  NiSBBT,  for  plaintifis  in  error. 
Whittle  ;  S.  T.  Bailey,  for  defendant. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

The  first  exception  being  waived  as  to  the  rejection  of  the- 
Juror,  Thomas  Dougherty,  for  cause,  and  the  last,  also,  as  to 
the  faihirc  of  the  Court  to  sum  up,  fully,  we  proceed  to  notice 
the  remaining  assignments  of  error. 

[1.]  As  the  plaintiff  failed  to  show  that  he  was  in  the  ac- 
tual possession  of  the  property  for  the  injury  to  which  the 
suit  was  brought,  and  relies  upon  constructive  possession  oft- 
ly,  he  was  bound  to  prove  his  title  on  the  trial.  Such  was 
the  opinion  of  this  Court  in  Eobinson  againgt  McDonald^  (2 
Kelly,  116,)  and  such  is  the  well  established  doctrine  of  the 
books  upon  this  subject. 

Whore  the  plaintiff  declares,  as  executor  or  administratori 
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upon  a  cause  of  action,  arising  in  the  time  of  his  testator  or 
intestate,  and  makes  profert  of  the  probate  or  letters  of  ad- 
sninistration,  the  defendant  cannot,  at  the  trial,  deny  the  title 
of  the  plaintiff  as  executor  or  administrator,  nnless  there  be  a 
ifllea  of  ne  unquei  executor  or  ne  uuque$  adviinittrator. 

[2.]  Bnt  where  the  plaintiff  declares  od  a  cause  of  actien 
•arinnff  in  hi$  own  time^  and  makes  profert  of  tho  probate  or 
letters  of  administration,  and  the  defendant  pleads  the  gene- 
ral issue,  snch  plea  did  not  formerly,  nor  until  tho  rules  adop- 
ted  during  the  reign  of  Wih  William,  admit  the  plaintiff's 
tide  as  executor  or  administrator. 

[S.]  Where  the  executor  or  administrator  has  been  in  the  a^ 
tual  possession  of  the  property  which  is  tho  subject  of  the  suit, 
it  will  not  be  necessary  for  him  to  give  evidence  of  his  title,  aa 
executor  or  administrator,  in  an  action  against  a  wrong-doer. 
And  in  such  case,  the  naming  himself  executor  or  adminis- 
trator in  the  declaration,  may  be  regarded  as  mere  surplus- 
sage. 

[4.]  However,  where  the  plaintiff  declares  upon  his  eon^ 
tiructive  possession,  as  executor  or  administrator,  he  must 
show  his  title  at  the  trial. 

These  are  the  general  rules  deduced  from  Mr.  Williami 
im  Executon  and  other  elementary  works  upon  pleading. 
And  inasmuch  as  Mr.  Davis  sued,  as  the  administrator  of 
Boon,  for  damage  done  to  the  property  in  his  own  time,  and 
made  profert  of  his  letters,  he  was  bound  to  make  out  his  cite 
by  exhibiting  his  authority,  there  being  no  proof  that  the  pro- 
perty was  in  his  possession  at  the  time  the  injury  accrued. 
And  he  was  not  relieved  from  thifi  necessity,  because  the  de- 
fendant's Oounsel  omitted  to  take  this  point  in  his  opening 
apeech,  as  it  was  his  duty  to  have  done,  when  the  defect  could 
liave  been  readily  cured.  We  do  not  say  that  it  might  not 
Itave  been  done  at  any  time  thereafter ;  at  any  rate,  before  the 
the  Jury  retired  to  consult  upon  their  verdict. 

[5.]  But  the  main  question  to  be  considered  is,  by  what 
Tola  of  law  shall  the  rights  of  this  and  all  other  plaintiffii  in 
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like  oases,  and  the  liability  of  this  and  all  other  rail  road  < 
panies  be  determined  ? 

A  great  many  requests  to  charge  were  made  of  the  pse- 
aiding  Judge  by  each  party,  which  were  given,  refused  or 
modified  according  to  his  opinion  of  the  law.  And  we  avail 
ourselves  of  this  occasion  to  suggest,  that  the  practice  of  ask- 
ing the  Court  to  sub-divide  a  simple  principle  into  innumera- 
ble parts,  and  to  give  separate  instructions  upon  each,  tenda 
greatly  to  mar  the  symmetry  of  the  law,  as  well  as  to  mystify 
and  embarrass  the  case.  Here  is  a  question,  the  whole  law 
of  which  can  be  stated  in  a  few  lines,  which  is  drawn  out  into 
a  dozen  or  more  parcels,  covering  as  many  closely  written 
manuscript  pages.  Such  a  practice  does  harm  every  way ; 
and  instead  of  giving  aid  and  assistance  to  the  Jury  in  their 
deliberations,  it  tends  only  to  make  ''  confusion  worse  con- 
founded." 

We  take  the  doctrine  to  be  this :  that  the  proprietors  of 
rail  roads,  when  running  their  engines  over  crossings,  are 
bound  to  exercise  reasonable  care  and  diligence,  to  prevent 
injury  therefrom  to  travellers  and  other  things  on  the  road, 
crossed ;  and  that  whether  such  care  and  diligence  have  been 
employed  in  a  particular  case,  is  a  question  of  fact,  to  be  de- 
cided by  the  Jury,  upon  all  the  circumstances.  This  rule 
commends  itself,  as  well  on  account  of  its  simplicity  as  the 
universality  of  its  application,  and  it  is  the  only  one  which 
can  be  prescribed  by  the  Courts.  They  have  tried  in  vain  to 
be  more  definite  and  to  classify  the  degrees  of  diligence ;  but 
the  attempt  has  been  abandoned  as  impracticable. 

It  is  true,  that  what  will  amount  to  reasonable  care  and 
diligence  at  a  crossing,  in  a  retired  place  and  on  a  straight 
line  in  an  open  country,  would  be  considered  the  grossest 
negligence  in  turning  a  curve,  especially  if  at  a  crossing  in 
the  neighborhood  of  a  church  or  other  public  place.  To 
dash  through  the  town  of  Grifiin  at  the  same  speed  that 
might  be  safely  pursued  a  few  miles  distant,  would  exhibit  a 
degree  of  recklessness  from  which  even  malice  might  be  in- 
ferred, should  human  life  be  sacrificed.    The  role  of  diligence 
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win  vary,  therefore,  with  the  everchanging  facts  which  accom- 
3Nmy  and  surround  each  given  case;  the  true  test,  always  to 
he  applied,  being— did  the  defendants  use  reasonable  dili- 
^gence ;  that  is,  the  care  and  diligence  which,  taking  into  con- 
aideration  all  the  circumstances  of  tlie  case,  the  exigency 
jreqnired  and  admitted  of  ? 

When,  therefore,  the  Circuit  Judge  charged  the  Jury,  that 
4he  company  was  bound  to  tho  ^^uttnoat  diligence  ;'*  and, 
lliat  to  this  end  the  conductors  and  engineers  must  Iiold  their 
ttrauns  in  check,  so  as  to  be  able  to  stop  them  at  all  the  cross- 
ings, to  avoid  collisions,  wc  think  he  stated  the  rule  too 
strictly.  The  doctrine  of  extreme  diligence  applies  to  the 
transportation  of  passengers ;  and  such  are  the  cases  read 
fyy  Col.  Bailey ;  but  it  does  not  apply  to  this  class  of  cases. 

The  casualty  in  which  this  action  originated,  occurred  on 

the  14th  day  of  December,  1851.    The  Legislature,  being  then 

in  session,  passed,  forthwith,  the  following  Act,  the  provi- 

■^BODB  of  which  our  rail  road  companies  would  do  well  to  take 

.]ieed  to.    The  first  section  declares — 

^*  That  the  several  rail  road  companies  in  this  State  shaU 
lie  required,  by  the  first  day  of  February  next,  thereafter, 
ito  prepare  and  put  up,  in  a  substantial  manner,  sign-boards, 
parallel  with  the  track,  and  over  each  and  every  public  road, 
.where  the  same  crosses  the  rail  road  track,  and  sufiiciently 
-high  to  allow  the  pagsage  under  them  of  any  vehicle  com- 
monly used  upon  said  roads ;  and  to  have  painted  in  large 
letters,  on  each  side  thereof,  ''  Look  out  for  the  engine  when 
the  whistle  blows.'* 

The  second  section  enacts :  ^*  That  each  of  said  companiea 
shall  cause  to  be  fixed  on  the  line  of  their  track,  and  at  the 
distance  of  two. hundred  yards  from  the  centre  of  each  public 
yoad,  on  each  side  of  said  road,  a  post;  and  the  engineer 
shall  be  required,  whenever  he  shall  arrive  at  either  of  said 
.posts,  to  blow  the  whistle  of  the  engine  until  the  engine  ar- 
rives at  the  public  road  ;  and  shall,  moreover,  be  required  to 
eheok  the  speed  of  said  engine,  so  as  to  enable  him  to  stop 
:  wd  engine  should  any  person  or  thing  be  crossing  said  track, 
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m  said  public  rood."  {Pamphlet  Acta  of  1651-%  p.  106^ 
109.) 

And  should  any  company  fail  or  neglect  to  put  mp  the 
sign-boards  and  posts  required  by  tho  first  section  of  tks 
Act,  the  president  and  directors  thereof  are  each  guilty  of  • 
misdemeanor ;  and  upon  indictment  and  conviction  thereof 
ia  the  county  where  such  failure  occurs,  shall  each  be  subject 
to  a  fine  of  not  less  than  five  hundred,  nor  more  than  one 
thousand  dollars ;  and  upon  failure  of  tho  engineer  to  comply 
irith  his  duty,  as  prescribed  by  the  Statute,  he  is  liable  to  be 
punished  by  fine  or  imprisonment,  or  both,  at  the  discretion 
of  the  Court;  the  company  also  being  made  liable  for  the 
payment  of  the  fine.     {lb.) 

Of  course  this  law  d^es  not  apply  to  the  present  case.  It 
taay  be  well  to  observe,  however,  that  all  the  roads  in  this 
State  will  be  bound  to  comply,  at  their  peril,  with  the  pod- 
tive  regulations  prescribed  by  this  Act;  and  failing  to  do  so, 
they  must  take  the  consequences,  both  civilly  and  criminally. 
It  may  be  further  remarked,  that  on  the  other  hand,  even  a 
eompliance  with  these  regulations  will  not  exempt  the  com- 
panies from  the  obligation  of  using  reasonable  care  and  dili- 
gence in  other  respects,  when  the  circumstances  rendered  it 
both  practicable  and  right  to  use  other  precautions. 

But  it  is  insisted,  that  if  tho  injury  in  this  case  resulted,  in 
whole  or  in  part,  from  tho  misconduct  of  the  plaintiff's  ser- 
vant, that  he  cannot  recover ;  and  this  seems  to  have  been  the 
rule  laid  down  in  Buiterfield  vs.  Forresterj  (11  Ea^L  60,) 
and  Luxford  V8.  Large,  (5  Car.  ^  P.  421,  24  JE.  0.  L.  B. 
891.)  Bat  this  doctrine  has  been  modified  in  later  cases ; 
and  in  Lyiich  vs.  Nurdin,  (1  Adol  ^  Ell  N.  S.  29,  41  E. 
€L  L.  R.  422,)  it  was  held  that  the  defendant  was  liable  in 
•a  action  on  the  case,  though  plaintiff  was  a  trespasser,  and 
eontributed  to  the  mischief  by  his  own  act  And  this  case 
has  been  followed  in  Robinson  ns.  Oane^  (22  Vermont  B. 
218,)  and  Birge  vs.  Oardiner,  (19  Conn.  507,)  and  nume- 
rous other  adjudicationa  in  this  country.  We  approve  of  this 
nodification  of  t\\e  ptva^^le^  %Ad  think  that  it  ought  to  bi 
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kft  to  the  Jury  to  say  whether,  notwithatan^ing  the  impra- 
dence  of  the  plaintiff's  servant,  the  defendants  conld  not,  ia 
the  exercise  of  reasonable  diligence,  have  prevented  the  col- 
liaion.  The  place  of  crossing,  its  propinquity  to  the  chnreh, 
ihe  relative  positions  of  the  roads,  the  intervening  obstmo- 
tions,  the  time  of  the  day,  the  weight  and  velocity  of  the  en- 
gine, the  grade  of  the  road — these  and  every  other  explana- 
tory fact,  should  be  referred  to  the  Jury  ;  and  although  it 
may  have  been  rash  in  the  boy  to  attempt  crossing  ahead  of 
the  train,  but  which  ho  failed  to  do,  probably  on  account  of 
the  sudden  terror  of  his  team,  still,  if  by  reason  of  an  ascend- 
ing grade  and  other  circumstances,  it  was  in  the  power  of 
the  engineer  to  have  stopped  the  train,  and  prevented  thft 
mischief,  it  will  be  competent  for  the  Jury  to  make  the  com- 
pany chargeable. 


Ko.  97. — UziAH  C.  Sample,  administrator,  et  ah  plaintifi  in 
'error,  vs.  Harriet  Lipscomb,  administratrix,  defendant 
in  error. 

[1.]  Ever)'  fact  or  circumstance  serving  to  elucidate  or  throw  light  upon  the 
iseno  being  tried,  constitutes  proper  evidence  in  the  case. 

][2.]  Administrators  or  executors,  plaintiffs  in  an  action,  are  bonnd  bj  their 

.'    admissions  in  relation  to  the  subject-matter  of  the  suit    If  tbcjr  injure  the 

•state  b7  these,  they  are  answerable  thereto.    But  third  persons  most  be 

protected  in  acting  on  them,  certainly,  In  all  suits  instituted  by  the  admia* 

iatrator  or  executor. 

Assumpsit,  in  Troup  Superior  Court.    Tried  before  Judge 
Bull,  May  Term,  1855. 

This  was  an  aetion  of  assumpsit,  brought  by  Harriet  Lips- 
tomb,  administratrix  of  Nathan  Lipscomb,  against  Uiiah  CL 
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Sample,   administrator  of  Wm.  M.  Sample,  deceased,  and 
James  A.  Sample,  on  the  following  note : 

^^  By  the  25th  day  of  December,  1851,  we  promise  to  pay 
Kathan  Lipscomb,  or  bearer,  the  sum  of  Three  Hundred  and 
Thirty-three  Dollars  and  Thirty-three  Gents,  for  the  timber 
on  five  hundred  acres  of  land,  to-wit:  numbers  52,  51  and 
89,  lying  in  the  14th  district  of  originally  Carroll,  aow  Heard 
County,  it  being  the  last  payment  for  said  timber.  For  Tal- 
ne  received,  this  31st  December,  1849. 

WILLIAM  M.  SAMPLE, 
JAMES  A.  SAMPLE." 

The  defendants,  among  other  things,  pleaded,  '^that  in  the 
year  1849,  a  partnership  was  formed  and  entered  into  by 
Nathan  Lipscomb,  William  M.  and  James  A.  Sample,  to  run 
a  steam  saw-mill,  and  that  this  note  sued  on  was  a  partner- 
ship transaction ;  that  the  partnership  affairs  had  not  been 
settled,  no  account  ever  having  been  taken ;  and  further,  that 
the  said  Lipscomb  paid  this  note  sued  on,  into  the  partner- 
ship concern,  as  a  part  payment  of  his  one  third  part  of  the 
expenses  in  erecting  said  mill  and  running  the  same,  which 
he  agreed  and  promised  to  furnish  and  advance." 

On  the  trial.  Counsel  for  plaintiff  offered  the  note  in  evidence 
and  closed  his  case. 

The  Counsel  for  defendant  then  offered  in  evidence  articles 
of  agreement  and  partnership,  for  the  erection  and  running 
of  a  steam  saw  and  grist-mill,  between  Nathan  Lipscoml:^ 
William  M.  and  James  A.  Sample,  dated  the  1st  day  of  No- 
vember, 1849,  in  which,  among  other  things,  it  was  stipula- 
ted, that  the  said  Lipscomb  ^^  agreed  that  the  notes  given  him 
by  William  M.  and  James  A.  Sample,  for  two  thirds  of  five 
hundred  acres  of  timber,  shall  be  shoved  off  at  or  on  the  best 
terms  they  can  be,  and  the  money  is  to  pay  said  Lipscomb's 
one  third  part  of  the  expenses  in  the  mills ;  said  Lipscomb 
does  not  bind  himself  to  pay  any  more  money  for  the  erection 
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of  said  mills  than  what  may  be  got  for  the  said  notes  on  Wil- 
liam M.  and  James  A.  Sample/'  &c. 

To  the  introduction  of  this  paper,  Counsel  for  plaintiff  ob- 
jected; and  it  was  submitted  to  the  Court  whether,  under  anj 
state  of  facts  involyed  in  the  ease  or  presented  by  the  pleaiB,' 
it  could  be  evidence.  The  Court  sustained  the  objection,  and 
Counsel  for  defendants  excepted. 

Counsel  for  defendant  then  offered  to  give  in  evidence  the 
admissions  and  statements  of  Mrs.  Harriet  Lipscomb,  in  sub- 
stance, as  follows :  "  that  after  the  death  of  Lipscoml),  she 
expressed  a  desire  to  have  the  mills  completed  and  to  pay  her 
part  of  the  expenses;  that  she  would,  as  administratrix,  have 
the  note  (sued  on)  appraised,  but  would  account  to  the  de- 
fendants for  the  note  in  a  general  settlement  of  the  mill  af- 
fairs." To  the  admission  of  this  evidence.  Counsel  for  plain-^ 
tiff  objected. 

The  Court  sustained  the  objection,  and  Counsel  for  defend- 
ant excepted ;  and  upon  these  exceptions  errors  have  beea 
assigned. 

BlOHAM,  for  plaintiff  in  error. 

B.  H.  Hill,  for  defendant  in  error. 

jBy  the  Cbwrf.— Starnes,  J.  delivermg  the  opinion. 

[1.]  It  is  our  opinion,  that  though,  perhaps,  it  cannot  be 
said  accurately  that  the  instrument  offered  in  evidence,  and 
ruled  out  by  the  Court,  served  to  show  in  what  manner  the 
note  before  the  Court  was  to  be  paid,  as  was  insisted  on  by 
the  Counsel  for  the  plaintiff  in  error ;  yet,  that  it  did  serve 
to  prove  the  nature  of  the  partnership,  and  may  have  served 
to  account  for  the  manner  in  which  the  note  was  given  up  By 
Lipscomb  to  the  other  partners,  as  was  alleged  in  the  plea, 
and  to  explain  how  it  may  have  be^n  delivered  in  payment  of 
TOL.  xvm-ST 
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hj8  Bhare  of  ezpenseSy  and  permitted  to  remain  in  the  hands 
of  W.  A.  Sample,  as  a  mere  partnership  memorandum. 

In  this  point  of  view,  it  may  serve  to  elucidate  or  throw 
'  IJf^t  upon  the  transaction.    And  we  know  that  every  fact  or 
<^amstance  having  this  effect  upon  the  issue  heing  tried, 
fonstitutes  proper  evidence  in  any  case. 

We  think  that  the  Court  erred,  therefore,  in  rejecting  this 
IKf^ument. 

[2.]  We  are  also  of  opinion,  that  the  Court  erred  in  hold- 
jl^g  that  the  admissions  of  the  plaintiff,  as  administratrix,  did 
Bot  bind  the  estate,  and  was  not  proper  evidence  in  this  case. 

Administrators  or  executors,  plaintiffs  in  an  action,  are 
bound  by  their  admissions,  in  relation  to  the  subject-matter  of 
ti|e  suit,  and  they  make  them  at  their  peril.  They  may  in- 
jppre  the  estate  by  making  these  improvidently ;  but  the  con- 
Sfij|uences  must  be  between  them  and  the  estate.  These  ad- 
n^ions  must  be  acted  on  by  third  persons  with  whom  they 
4Bal,  and  must  be  held  binding  on  those  who  make  them,  cer- 
tpdnly,  in  all  suits  instituted  by  them.  Stll  vs.  BuehnimUr^ 
^  Pick.  391.) 

Any  other  rule  would  most  unjustly  place  every  one  hav- 
iBg  dealings  with  these  trustees,  entirely  at  their  mercy.       , 

Let  the  judgment  be  reversed. 


JIo.  98. — John  W.  Murphy,  plaintiff  in  error,  vs.  John  S. 
Winter  &  Co.  defendants  in  error. 

[1.]  [2.]  A  citizen  of  another  State,  passing  through  this,  maj  be  sued  in 
tiiis,  and  in  any  county  of  this  State  in  which  he  may  happen  to  be  at  the 
time  when  sned. 

[3.]  M  made  a  bail  affidavit  for  JSW  k  Co.  in  which  he  stated  himself  to 
be  their  agent.  They  filed  their  declaration  in  their  own  names,  by  their 
Attorney,  and  founded  it  on  that  affidavit :  Ileldj  that  this  was  evidence^ 
tiMttbe/  had  authorized  M  to  make  the  affidavit. 
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Debt  and  bail,  in  Troup  Superior  Court.  Tried  beCnr^ 
Judge  Bull,  May  Term,  1855. 

This  was  an  action  of  debt  and  bail,  brought  by  J.  S.  Win- 
ter k  Co.  against  >Iohn  W.  Murphy,  on  a  due  bill  for  $800. 

At  the  trial  on  the  appeal.  Counsel,  for  defendant  mov^d 
the  Court  for  a  continuance,  to  allow  him  to  file  a  plea  to  ih% 

.  jurisdiction  of  the  Court,  stating  that  the  defendant  resided  ilk 
tiie  State  of  Alabama,  and  was  merely  passing  through  Troup 
County  when  he  was  sued ;  that  he  did  not  know  the  reasok 
of  the  absence  of  the  defendant  from  Court ;  and  that  he  hdd 
expected  him  to  be  present.     The  Court  refused  the  contin»- 

•'  iuice,  and  Counsel  for  defendant  excepted. 

Counsel  for  defendant  then  moved  the  Court  to  dismiss  tit^ 
bail,  on  the  ground  that  the  affidavit,  to  hold  to  bail,  had  bedk 
made  by  one  Michaeloffsky,  as  agent  for  plaintiffs,  he  furnisli* 
ing  no  other  evidence  of  his  agency  for  plaintiffs  but  his'  own 
declarations  in  the  affidavit ;  and  stating  therein,  ''  that  one 

-John  W.  Murphy,  who,  as  deponent  is  advised  and  belie vei^ 
10  now  (when  the  oath  was  taken)  of  the  County  of  Troup,  ani 
owes  plaintiffs  the  amount  sued  for,  besides  interest,  whick 

•  eaid  amount  is  claimed  to  be  due,"  &;c.  ' 

The  Court  over-ruled  the  motion,  and  Counsel  for  defen* 
dant  excepted,  and  upon  these  exceptions  errors  have  been 

•  mssigned. 

BiGHAM,  for  plaintiff  in  error. 

B.  H.  Hill,  for  defendants  in  error. 

JBy  the  Court. — Bsnning,  J.  delivering  the  opinion. 

Can  a  citizen  of  Alabama  be  sued  in  this  State,  as  he  passes 
through  it  ? 

[1.]  Undoubtedly  he  can.  The  second  of  the  axioms  of 
JSuberudy  as  translated.by  Startfy  is:  ^  that  all  person^  who 
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are  found  within  the  limits  of  a  government,  whether  their  re- 
sidence is  permanent  or  temporary,  are  to  be  deemed  sub- 
jects thereof/'     {Stor.  Conf.  Law§j  §29,  Note  3.) 

[2.]  If  he  is  liable  to  suit  in  the  State,  what  county  is  it 
in  which  the  ^uit  is  to  be  brought  ?  That  county  in  which  he 
resides  at  the  time  when  the  suit  is  brought.  And  a  .citizen 
of  another  State,  who  is  merely  passing  through  this,  resides,  as 
he  passes,  wherever  he  is.  Let  him  be  sued,  therefore, 
wherever  he  may,  he  will  be  sued  where  he  resides. 

The  plaintiff  in  error,  although  a  citizen  of  Alabama,  was 
passing  through  the  County  of  Troup,  in  this  State,  and 
.whilst  doing  so,  he  was  sued  in  Troup.  He  was  liable  to  be 
sued  in  this  State,  and  in  Troup  County  of  this  State. 

The  plea,  then,  if  it  had  been  put  in,  would  have  been 
.worthless.  Of  course,  therefore,  the  Court  was  right  in  re- 
vising a  continuance,  asked  for  to  enable  the  defendant  to 
prove  such  a  plea. 

The  motion  to  dismiss  the  bail  was  put  upon  the  ground, 
that  the  affidavit  was  made  by  Michaeloffsky,  as  agent  of  the 
plaintiffs,  and  that  there  was  no  evidence  to  show  him  to  be 
Buch  agent,  except  his  own  statement  to  t^hat  effect,  in  the  af- 
fidavit. 

There  was,  however,  other  evidence.  The  suit  itself  was 
that  evidence.  The  suit  was  the  suit  of  the  plaintiffs  them- 
selves, by  their  Attorney  at  law,  and  it  was  founded  on  the 
bail  proceeding.  It,  therefore,  was  a  thing  from  which  a 
strong  inference  was  to  be  drawn,  that  they  had  authorized 
the  bail  proceeding. 

.  [3.]  In  the  fiice  of  such  an  inference,  with  nothing  to  re- 
but it,  the  Couit  was  right  in  over-ruling  the  motion  to  dis- 
miss the  bail. 
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No.  99. — Samuel  A.  Durand,  plaintiff  in  error,  vs.  Thomas 
W.  Grimes,  defendant  in  error. 

{!.]  It  is  too  late,  after  the  defendant  has  pleaded  to  the  merits  of  the  action, 
and  the  cause  has  been  submitted  upon  the  appeal,  for  the  defendant  to 
demur  to  the  declaration,  upon  the  ground  that  the  plaintiff,  who  sues  as 
a  physician,  has  not  alleged  in  his  writ  that  he  was  licensed  to  practice 
medicine. 

[2.]  Plaintiff's  books  of  account,  containing  the  original  entries,  should  be 
produced  and  proven  in  the  usual  way,  unless  the  evidence  shows  that 
the  services  were  actually  rendered  for  which  the  action  is  brought. 

[3.]  It  is  no  objection  to  a  charge,  that  it  does  not  go  fur  enough,  provided 
it  states  the  law  correctly  as  far  as  it  goes. 

Assumpsit,  in  Troup  Superior  Court.  Tried  before  Judge 
Bull,  May  Term,  1855. 

This  was  an  action  of  assumpsit  brought  by  Dr.  Thomas 
W.  Grimes  against  Samuel  A.  Durand,  on  an  open  account 
for  sixty-five  dollars,  for  medical  services  and  medicine  ren- 
dered and  furnished  a  slave  of  the  defendant. 

The  defendant  pleaded  the  general  issue. 

On  the  trial,  Counsel  for  the  defendant  excepted  to  plain- 
tiff's declaration,  on  the  ground,  that  "  it  contained  no  alle- 
gation that  the  plaintiff  was  legally  licensed  to  practice  medi- 
cine at  the  time  the  services  were  rendered  ;**  the  only  allega- 
tion to  that  point,  being,  "  that  the  defendant  was  indebted 
to  plaintiff  for  services  and  medicines  used  and  employed  by 
said  plaintiff,  as  a  practising  physician." 

The  Court  over-ruled  the  exception,  and  Counsel  for  de- 
fendant excepted. 

Plaintiff  then  offered  in  evidence  the  answers  of  several 
witnesses  to  interrogatories,  in  substance,  "  that  they  were 
acquainted  with  Dr.  Grimes ;  had  employed  him  for  many 
years  as  a  physician ;  and  that  he  kept  correct  books  of  ac- 
count," &c.  To  the  admission  of  which.  Counsel  for  defen- 
dant objected,  on  the  ground  that  the  plaintiff  must  first  show* 
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that  he  is  a  licensed  physician,  or  falls  within  some  one  of  the 
exceptions  made  hy  the  Statutes  of  Georgia.  The  Court 
OT^r-rnled  the  objection^  and  Counsel  for  plaintiff  excepted. 

Plaintiff  then  offered  to  read  the  answers  of  Robert  A. 
Ware,  in  substance,  that  he  had  compared  the  account  sued 
on  with  the  book  of  accounts  of  Dr.  Ware,  and  found  that 
they  corresponded ;  that  he  was  informed  by  Dr.  Ware,  him- 
self that  the  book  with  which  he  compart  the  items  of  ac- 
count, was  his  medical  account  book." 

Counsel  for  defendant  objected  to  this  testimony.  The 
Court  over-ruled  the  objection,  and  4efendant  excepted. 

Plaintiff  then  offered  in  evidence  the  depositions  of  Dr. 
Boswell,  who  testified  that  the  charges  made  in  the  account 
Sued  on,  corresponded  with  the  fee  bill  established  by  the 
physicians  of  Columbus.  * 

Judge  Hill  sworn,  testified  that  he  was  acquainted  with  one 
Thomas  W.  Grimes  many  years  ago,  while  a  student  of  medi- 
cine ;  if  plaintiff  is  the  same  individual,  he  is  a  distinguished 
and  able  physician,  and  highly  honorable  man. 

To  the  admission  of  which  evidence  defendant  objected* 
The  Court  over-ruled  the  objection,  and  defendant  excepted. 

Plaintiff  closed,  and  defendant  moved  the  Court  for  a  non- 
suit, on  the  grounds — ^that  the  plaintiff  had  not  shown  that 
he  was  a  licensed  physician,  nor  that  he  had  a  diploma  firom 
any  medical  university,  nor  that  he  was  within  any  of  the 
exceptions  made  by  the  Statutes  of  Georgia  in  relation  to  the 
practice  of  medicine,  and  had  failed  to  introduce  hia  books  of 
account  or  any  original  entries. 

The  Court  over-ruled  the  motion,  and  defendant  excepted. 

The  defendant  then  opened  his  case,  and  read  the  evidence 
of  Mrs.  Sarah  King,  who  testified  that  the  girl  Irena^  to 
whom  the  medical  services  was  rendered,  was,  at  the  time  of 
her  sickness,  in  the  possession  of  her  late  husband,  in  the 
Town  of  LaGrange,  and  was  used  as  a  house-girl  by  them ; 
that  Dr.  Grimes  called  to  see  the  girl  at  the  request  of  wit- 
ness. The  girl  was  the  property  of  defendant,  and  was  left 
with  Mr.  King  and  witness,  without  any  instructions  aboBt 
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calling  a  physician.    Witness  did  not  call  Dr.  Grimes  to  the 
fpA  as  the  property  of  the  defendant." 

Plaintiff  then  introduced  Robert  J.  Morgan,  to  prove  that 
Mrs.  Eang  was  the  mother-in-law  of  the  defendant  at  the  time 
the  account  was  maje.  To  which  evidence  defendant  ob- 
jected. The  Court  ovdr-ruled  the  objection,  and  defendant 
excepted. 

Counsel  for  defendant  asked  the  Court  to  charge  the  Jury^ 
that  it  was  necessary  for  the  plaintiff  to  exhibit  in  evidence- 
a  license  to  practice  medicine,  or  a  diploma  from  some  medi* 
cal  university,  or  bring  himself  within  some  of  the  ezceptiona 
made  by  the  Statutes  of  Georgia,  before  he  could  recover. 

Which  charge  the  Court  declined  to  give;  the  cause  being 
on  the  appeal,  and  no  plea  being  filed 'denying  the  right  of 
the  plaintiff  to  sue  in  the  character  of  a  practising  pnysiciann 
in  which  he  did  sue. 

To  which  refusal  to  charge  by  the  Court,  defendant  ex- 
cepted ;  and  upon  these  several  exceptions  errors  have  been 
aflsigned. 

,  BiGHAM,  for  plaintiff  in  error. 

B.  H.  Hill,  for  defendant  in  error. 

JBif  the  Coiii^.— LtJMPKm,  J.  delivering  the  b|imon. 

[1.]  One  of  the  grounds  o^error  aseigned  in  this  case  is,  that  it 
is  not  averred  in  the  declaration,  neither  was  it  proven,  that 
the  plaintiff  was  a  licensed  physician,  and  as  such,  authoriaed 
to  sue  for  and  recover  his  medical  account. 

By  reference  to  the  forms  in  ChiUy,  it  will  be  found  not 
to  be  necessary  to  make  this  allegation. 

The  plaintiff  declared  in  his  writ,  as  a  physician ;  and  the 
defendant,  instead  of  demurring,  pleaded  to  the  merits  of  the 
action.  He  is  too  late  to  take  this  exception  on  the  trial 
term  of  the  appeal. 

[2.~[  It  is  objeeted^  that  the  books  of  Dr.  Qrimes  should 
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have  been  produced.  And  as  a  kiatter  of  practice,  the  de- 
fendant is  right.  But  then,  one  of  the  witnesses,  Mrs.  King 
proved  the  actual  rendition  of  the  services.  And  this  is  bel- 
ter than  the  books. 

[3.]  The  Judge's  charge  is  excepted^ to,  because  he  did  not 
instruct  the  Jury  that  they  should  find  that  King  was  insd- 
yent,  before  Grimes  could  go  against  Durand.  But  this  coA- 
plaint  proceeds  upon  the  idea,  that  King  was  the  hirer  of  the 
slave ;  the  proof  did  not  warrant  this  assumption.  But  sup- 
pose it  did,  Counsel  should  have  called  the  attention  of  the 
Court  to  this  point.  The  charge  was  right,  so  far  as  it  went 
It  IS  no  ground  for  a  new  trial  that  it  did  not  go  far  enough. 

We  affirm  the  judgment  of  the  Circuit  Court  over-niling 
the  objections  to  the  testimony  of  Judge  Hill  and  Major  Mor- 
gan. And  although  there  may  have  been  some  irregularity 
as  to  the  mode  of  establishing  the  account,  still,  as  there  was 
no  motion  made  for  a  new  trial,  and  we  are  entirely  satisfied 
with  the  finding,  wc  shall  decline  to  disturb  the  judgment. 


No.  100. — Curtis  Leary,  plaintifi*  in  error,  vs.  Maria  Lba- 
RY,  defendant  in  error. 

[1.]  In  an  action  for  divorce,  brought  by  n  husband  against  his  wife,  a  ten- 
der and  suspicious  solicitude  on  the  part  of  the  wife,  when  in  attendance 
on  the  sick  bed  of  a  gentleman  tot  her  husband,  maj  be  prOTen  bj  her 
conduct  as  well  as  by  her  conversation.  If  such  solicitude  be  manifested 
by  conversation,  however,  the  witness  should  give  such  conversation,  or 
its  substance. 

[2.]  Though  a  set  of  interrogatories  be  improperly  rejected,  on  account  of 
exceptions  taken  to  a  question  as  loading,  yet,  if  another  set  be  sued  out,. 
and  the  evidence  desired  be  submitted  to  the  Jury,  and  no  harm  13  done  by 
the  rejection  of  the  first  set,  this  Court  will  not  reverse  the  judgment. 

[3.]  Where  amatory  letters  were  written  by  one  to  the  wife  of  another,  which 
letters  were  drawn  oat  by  other  letters  written  in  the  name  of  his  wiiej  and 
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sent  bj  the  husband  to  the  former,  without  any  knowledge,  on  the  pArtuVf 

the  wife,  that  such  letters  bad  been  written ;  and  where  evidence  was  of- 
fered to  show  that  the  person  thus  duped  had  proceeded  to  comply  with  an 
assignation  proposed  in  one  of  these  letters,  and  had  repaired  to  the  yicini- 
ty  of  the  wife's  residence,  but  without  the  knowledge  of  the  wife,  and  with* 
out  seeing  her  :  Ifeldj  that  these  circumstances  were  not  eyidencc  against 
the  wife,  in  an  action  for  divorce,  brought  by  the  husband. 

[4.]  Declarations  made  by  a  person  suspected  of  having  criminal  interconrM 
with  the  wife  of  another,  that  he  had  had  such  intercourse,  but  which  were 
not  made  in  the  presence  of  the  wife,  and  in  no  manner  sanctioned  by  her, 
cannot  be  admitted  as  evidence  against  her. 

[5.]  In  an  action  for  divorce  brought  by  a  husband,  it  may  be  proper  for  him 
to  offer  proof  to  the  effect,  that  he  did  not  know  any  thing  of  the  report  as 
to  his  wife's  improper  intimacy  with  another  man,  until  some  time  after  ft 
had  been  put  into  circulation  in  the  neighborhood. 

*  [6.]  So,  the  fact  that  the  husband  had  acted  promptly  in  discharging  froln 
his  employment,  and  sending  from  his  house,  the  person  accused  as  an  aC" 
complice  with  his  wife,  might  be  of  some  signification  to  show  that  he  had 
not  afforded  encouragement  to  such  intercourse,  but  had  acted  as  a  prudent 
husband  should  under  the  circumstances. 

[7.]  It  is  error  in  the  Judge  to  sum  up  and  refer  to  the  facts  relied  upon  by 
one  party,  to  mnke  out  his  case,  and  altogether  omit  any  reference  to  cir- 
cumstances in  proof  relied  upon  by  the  opposite  party. 

Divorce,  in  Houston  Superior  Court.  Tried  before  Judge 
Worrell,  May  Term,  1855. 

This  was  a  libel  for  divorce,  filed  by  Curtis  Igpiry  against 
his  wife,  Maria  Leary.  ;^ 

The  declaration  alleged  that  the  defendant,  in  the  latter 
part  of  the  year  1852,  was  guilty  of  adultery  with  one  Sam- 
uel G.  Logan. 

The  defendant,  in  her  plea,  denied  the  charge  of  adultery, 
and  pleaded  condonation  on  the  part  of  the  plaintiff. 

On  the  trial,  plaintiff  tendered  in  evidence  the  deposition^ 
of  Mrs.  Mary  Lawson,  in  substance,  "  that  she  was  acquainted 
with  Samuel  G.  Logan  and  Mrs.  Leary;  and  that  she  had 
observed,  that  Mrs.  Leary  manifested  an  unusual  interest  aifd 
sympathy  for  Logan  when  he  was  sick,  at  the  housie  of  Mrs^ 

TOL.ZTm-88  ■    ' 
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Ltary/'     To  this  evidence,  defendant  objected.     The  Court 
tsrustained  the  objection,  and  plaintiflF  excepted. 

Plaintiff  then  offered  in  evidence  the  testimony  of  Mrs.  Ma- 
ry Marchman,  taken  by  interrogatories. 

The  following  part  of  the  2nd  interrogatory  was  objected 
to,  l^ecause  it  was  leading:  "Do  you  or  do  you  not  know  of 
any  letters  having  been  received  by  your  father  from  Logan, 
•who  lived  at  Leary's  in  1852,  at  any  time  since  he  left  the 
employment  of  Leary ;  if  so,  did  or  did  you  not  read  that 
letter  or  letters  ?  And  if  you  r6ad  it  or  them,  please  to  say 
where  that  letter  is  or  those  letters  are;  if  destroyed,  please 
State  the  contents — why  destroyed — was  or  was  not  the  names 
of  Mrs.  Leary  and  Mr.  Leary  mentioned  in  the  letter — ^how 
and  in  what  terms  were  they  mentioned — did  or  did  not  the* 
letters  ever^contain  any  message  to  Mrs.  Leary  ?  If  it  did, 
was  it  or  not  delivered ;  was  or  was  not  the  letter  read  to 
Mrs.  Leary ;  did  or  did  not  Mrs.  Leary  ever  request  you  to 
write  a  letter  for  her  to  said  Logan  ?'* 

The  Court  sustained  the  objection  to  the  interrogatory  and 
excluded  the  answer,  and  plaintiff  excepted. 

Plaintiff  then  offered  to  read  in  evidence  the  depositions  of 
Ichabod  II.  Albertson.  To  the  interrogatories  w^ere  attached 
two  letters  purporting  to  be  written  by  Samuel  G,  Logan  to 
Mrs.  Leary,  one  dated  "  Starkville,  June  2d,  1853 ;  the 
other  dated^tarkville,  Sept.  30th,  1853.*'  These  letters  were 
■gritten  in  reply  to  letters  received  by  Logan,  purporting  to 
Save  been  written  by  Mrs.  Leary.  They  were  full  of  amatory 
expressions,  and  designated  places  at  which  he  requested 
Mrs.  Leary  to  meet  him,  &c. 

The  evidence  of  the  witness  went  td  show  that  the  letters 
of  Logan  were  written  in  reply  to  letters  written  and  address- 
ed to  him  (Logan)  by  Mr.  Leary,  in  the  name  of  his  wife. 
The  witness  also  states  that  he  was  at  the  house  of  Mr.  Leary 
on  the  night  of  October  8th,  1853,  the  night  named  in  the 
first  letter  of  Logan  to  Mrs.  Leary,  as  the  time  when  he  re- 
quQ^t^d  her  to  meet  him  privately ;  that  he  was  there  at  the 
n^uost  of  Leary  to  help  him  to  watch;  that  during  the  nigh^ 
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about  12  o'clock,  they  discovered  some  person  secreted  in  the 
garden ;  that  some  one  shot  oiF  a  gun  from  inside  of  the  gar- 
den, &c.  &c.  He  believes  that  Samuel  G.  Logan  was  there.** 
The  letters  received  by  Mr.  Leary  from  Logan,  in  reply  to 
those  written  to  him  inithe  name  of  Mrs.  Leary,  were  taketi 
from  the  post-office  by  the  witness,  at  the  request  of  Mr.  Lea*- 
ry,  and  were  never  seen  by  Mrs.  Leary.'* 

To  this  evidence  defendant  objected.  The  Court  sustained 
the  objection,  and  plaintiflF  excepted. 

The  plaintiff  then  introduced  N.  J.  Sandlin,  who  testified 
that  "  Some  time  in  the  fall  of  1853,  a  few  days  afteV  the 
night  of  the  shooting,  Mrs.  Leary  came  to  his  bed  in  the  house 
of  Curtis  Leary,  and  requested  him  to  get  up  and  hear  her 
talk  to  Mr.  Leary  and  persuade  him  to  talk  to  her ;  that  she 
was  not  satisfied  with  the  way  they  were  living;  that  Mr. 
Leary  refused  to  sleep  with  her ;  and  she  complained  of  it, 
as  the  nights  were  cold.  Witness  got  up  and  went  with  her ; 
she  tried  to  get  Mr.  Leary  to  talk  the  matter  over.  He  said 
it  was  no  use.  She  asked  him  to  forgive  her,  and  asked  if  he 
could  not  forgive  her,  if  she  would  get  down  on  her  knees  and 
confess  that  the  charge  was  true  and  ask  his  pardon.  He 
said  it  was  too  late,  and  he  could  not  forgive  her.  She  de- 
nied that  she  was  guilty,"  &c.  &c. 

Plaintiff  then  proposed  to  prove  by  Stephen  Brown,  that 
Mr.  Leary  did  not  know  of  the  report  of  the  intidlfcy  betweeil 
Logan  and  Mrs.  Leary,  until  some  months  after  it  was  in  cilik 
culation.  Objection  being  made,  the  Court  excluded  the  ev- 
idence, and  plaintiff  excepted. 

Plaintiff  then  proposed  to  prove  by  Thomas  Judge,  that 
Leary  was  first  told  by  witness  of  the  report  about  Logan 
and  Mrs.  Leary  being  too  intimate',  in  a  quarrel  witness  and' 
Leary  had  in  January,  1853.  Which^  on  motion,  was  exclu- 
ded by  the  Court,  and  plaintiff  excepted. 

There  was  much  other  testimony  offered,  and  some  admit- 
ted, which  it  is  unnecessary  here  to  set  forth. 

Among  other  things,  the  Court  charged  the  Jury — 

^^  If  the  proof  shows  that  the  defendjpt  is  guilty,  and  that 
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the  plaintiff  knowing  it  afterwards,  lived  with  her  in  the  same 
house,  under  the  same  roof,  that  they  slept  in  the  same  room ; 
that  the  defendant  looked  after  the  domestic  matters  of  the 
family;  took  care  of  the  children,  and  attended  to  their 
wants;  sat  at  the  table  with  the  plaintiff,  and  waited  upon 
him;  used  the  plaintiff's  horses  and  carriage  in  visiting  her 
friends  and  neighbors ;  I  say,  if  the  proof  shows  these  things, 
or  the  like,  from  them,  the  Jury  may  infer  forgiveness  on  the 
part  of  the  plaintiff." 

To  which  charge  of  the  Court,  plaintiff  excepted ;  and  upon 
these  several  exceptions,  errors  have  been  assigned* 

Gibson  ;  Warren,  for  plaintiff  in  error.         ^'  '  ■' 

Scarborough  ;  Miller  &  Hall,  for  defendant  in  error. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

[1.]  The  first  objection  is  to  the  decision  of  the  Court  below 
an  excluding  the  depositions  of  Mrs.  Lawson. 

This  objection  was  put  upon  the  ground  that  the  testimony 
was  irrelevant.  And  it  has  been  argued  that  it  was  so,  be- 
cause the  conversations  between  Mrs.  Leary  and  Mr.  Logan 
were  not  given  by  the  witness ;  and  that  these  are  the  best 
evidence  of|(^ny  solicitude  which  may  have  been  manifested. 
I.  It  is  not  denied,  we  believe,  that  such  solicitude  or  tender 
interest  might  be  shown  in  such  a  case,  without  proof  of  any 
conversations  whatever,  as  would  serve  to  indicate  more  than 
a  mere  friendly  or  charitable  purpose,  in  the  ministrations  of 
a  married  lady,  at  the  sick  bed  of  a  gentleman  not  Jier  hus- 
band. In  our  opinion,  such  suspicious  solicitude  might  be 
evinced,  cither  by  what  was  said  by  the  lady,  or  by  her  de- 
meanor, or  by  both  together.  If  it  were,  in  the  opinion  of 
the  witness,  inanifcsted,  either  in  the  first  or  the  latter  way, 
the  cunvors:itions  .should  be  given  if  possible.  If  the  witness 
does  not  recollect  the  words  used,  he  may  give  the  impression 
lef]b  upon  his  mind,  asto  the  substance  and  effect.     The  opin- 
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wn  formed  by  Mrs.  Lawson,  (the  witness  in  this  case,)  we 
think,  from  what  she  says,  rested  both  on  the  conversation 
and  the  conduct  of  Mrs.  Leary.  But  she  states  that  she  does 
not  recollect  the  conversation.  She  gives,  therefore,  only  the 
xesult  which  it  and  the  anxious  manner  of  Mrs.  Leary  pro- 
duced upon  her  mind. 

It  is. every  day's  practice  to  receive  testimony  of  ewo^ion^, 
as  they  are  manifested  by  the  behavior  and  bearing  of  par- 
ties. Fear,  apprehension,  surprise,  anger,  anxiety,  content, 
satisfaction  and  dissatisfaction,  are  thus  constantly  proven. 
And  the  experience  of  all  men  sanctions  the  practice. 

We  do  not  wish  to  be  understood  as  intimating  that  these 
depositions  really  do  show  that  a  tender  solicitude  for  Mr. 
Logan  was  manifested  by  Mrs.  Leary.  Her  conduct,  per- 
haps, may  be  explained  by  attributing  her  anxiety  and  atten- 
tions to  her  charity  and  hospitable  kindness.  But  this  is  for 
the  Jury  to  decide.  And  we  only  mean  to  say  that  we  think 
these  depositions  should  have  been,  for  this  purpose,  submit- 
ted to  them. 

[2.]  The  point  next  made  was,  that  the  Court  erred  in 
holding  that  there  was  a  leading  question  in  a  set  of  inter- 
rogatories addressed  to  Mrs.  Marchman ;  and  consequently, 
excluding  them. 

We  have  not  examined  this  interrogatory  very  closely,  but 
we  incline  to  think  that  the  question,  as  it  comei  to  us  in  the 
record,  is  not  leading.  But  this  is  immaterial,  as  the  testi- 
mony was  obtained  by  another  set  of  interrogatories,  was 
submitted  to  the  Jury,  and  no  harm  was  done  by  the  rejec- 
tion of  the  first  set. 

.The  Act  of  the  last  Legislature  regulating  the  granting  of 
new  trials,  does  not  affect  this  view  of  the  subject.  We  have 
repeatedly  decided  that  that  Act  applies  only  to  cases  where 
a  motion  for  a  new  trial  lias  been  made  in  tlie  Superior  Court. 

[3.]  We  tbink  the  Court  ruled  rightly  in  excluding  the 
testimony  of  Ichabod  IL  Albertson. 

The  circumstances  stated  by  him  were  in  no  wise  connected 
with  Mrs.  Leary.     They  were  re8  ini^^Uos  acta.     And  very 
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curious  things  they  were  which  were  acted  in  the  comedy  to^^ 
which  he  testifies.     The  pen  of  the  humorous  dramatist  might 
find  some  useful  hints  in  his  story,  from  which  could  be  ga- 
thered abundant  material  for  a  comedy  of  the  "  Jealous  Hub- 
•         band,"  in  the  retirement  of  the  country. 

By  no  rule  of  evidence  can  the  letters  spoken  of  by  this 
witness,  and '  exhibited  in  connection  with  his  testimony,  be 
connected  with  Mrs.  Leary.  It  is  impossible  to  say  but  that 
the  amatory  effusions  of  the  duped  Mr.  Logan,  (if  it  be  not 
injustice  to  call  things  amatory  which  remind  one  so  much  of 
the  ass's  efforts  to  imitate  the  lap-dog,)  may  have  been  pro- 
voked by  the  seducing  epistles  in  which  the  husband  was  rep- 
'-  resenting  liis  own  wife  as  being  so  sweet  upon  the  dupe,  and 
by  the  lock  of  hair  which  was  a  part  of  the  contents  of  one 
'  of  these  letters.  It  is  difficult  to  say  how  much  these  things 
jhay  have  drawn  forth  from  the  amarous  swain  of  his  rude 
'  iftbd  salacious  demonstrations.  It  will  not  do,  therefore,  to 
carry  these  last  to  the  account  of  previous  criminal  relations 
between  him  and  Mrs.  Leary,  and  to  infer  from  them  the 
foregone  conclusion  which  they  are  offered  to  demonstrate. 
Besides,  testimony  of  this  jport,  obtained  in  this  way  by  a 
husband,  can  never  be  regaided  as  competent  evidence,  even 
if  it  did  authorize  such  a  conclusion. 

If  the  letters  were  not  proper  evidence ;  and  what  trans- 
pired on  the  night  of  the  8th  of  October,  as  detailed  by  Al- 
'  bertson  was  not  evidence,  the  fiict  of  the  witness,  Valentine, 
having  met  Logan  about  this  time,  returning  from  Houston, 
for  similar  reasons,  is  not  proper  evidence. 

[4.]  Tor  a  similar  reason,  too,  wo  think  that  the  declarations 
wfaioh,  it  was  said,  were  made  by  Logan,  as  to  his  having  had 
criminal  intercourse  with  Mrs.  Leary,  were  not  proper  evi- 
dence. She  was  not  present,  did  not  hear  them,  and 
there  is  no  evidence  that  they  were  ever  brought  to  her 
knowledge.  And,  fur  nny thing  that  the  record  shows  of  her 
connection  v.ith  thes'j  declarations,  they  may  be  base  slan- 
ders. 

It  would  be  a  most^jg||c^evous  rule,  indeed,  which  would 
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Admit  such  statements,  unsupported  hy  any  recognition  of 
their  truth  on  the  part  of  the  person  whom  they  accuse.     It 
would  be  to  place  the  reputation  of  every  lady  at  the  mercy, 
of  any  foul-mouthed  reprobate,  who,  castiog  upon  her  a  lust- 
ful eye,  might  ftilsely  seek  to  sully  her  reputation, 

[5.]  As  to  the  statement  of  Stephen  Brown,  we  are  of  opin- 
ion that  it  was  not  proper  evidence,  presented  as  this  record 
shows  it  was.  Yet,  we  think  that  it  was  competent  for  this 
witness  to  prove,  if  he  could  do  so,  by  any  circumstances 
within  his  knowledge,  that  the  plaintiff  in  error  did  not  know 
anything  of  the  report,  as  to  a  suspicious  intimacy  between 
Logan  and  liis  wife,  until  sometime  after  it  had  been  put  into 
circulation  in  the  neighborhood;  thus,  to  rebut  any  inference 
to  his  prejudice  which  might  bo  denied  from  his  apparent  de- 
lay in  discharging  Logan. 

[6.]  We  think  the  exception  well  taken  as  to  the  rejection 
of  Thomas  Judge's  testimony,  to  the  effect  that  ho  had  inform- 
ed the  plaintiff  in  error  of  this  report,  as  to  his  wife's  intimacy 
with  Logan.  We  arc  of  opinion  that  this  circumstance, 
taken  in  connection  with  the  discharge  of  Logan  by  him, 
and  sending  him  from  his  house,  might  be  looked  to,  perhaps, 
as  evidence  that  he  had  ac.ted  promptly,  in  this  behalf,  and  as  a 
prudent  husband  should,  under  the  circumstances,  after  he 
had  received  this  information,  and  had  not  afforded  encourage- 
ment to  such  criminal  intercourse,  if  the  Jury  should  find 
that  it  had  existed. 

[7.]  Upon  the  subject  of  condonation,  we  think  the  Court 
erred  in  his  instruction  to  the  Jury,  by  summing  up  and 
referring  to  the  facts  relied  upon  by  the  defendant  as  showing 
such  condonation,  and  altogether  omitting  any  reference  to 
the  circumstances  which  had  been  relied  on,  as  proving  tKc 
contrary.  We  have  more  than  once  disapproved  of  this 
mode  of  charging  a  Jury. 

Let  the  judgment  be  reversed. 
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J.  101. — David  Aumistead,   plaintifF  in   error,   vs.    The 
Stati:  of  Geiujia,  defendant  in  error. 

^1.]  It  is  n  grncrni  rule,  that  oven  where  an  Mcoroplice  has  been  joinod  in 
the  BBmc  itiiik  tiiient  with  the  ])riiicipii1,  he  may  still  be  callcil  ais  a  witnes3 
before  he  is  convicted.  The  iinK-ticc,  howevefi  seems  to  i&Uow  thin  only 
irhcre  he  wh<i  \h  (inVTcd  as  awiiuess  Uus  been  acfiuitteii,  or  where  the  de- 
fendants :irc  several ly  tried. 

[2.  J  Upon  ilie  trial  of  one  of  two  co-defendant?,  who  arc  prosecuted  for  mur- 
der, when  the  trial  of  one  only  i.s  pro«^rc?sinp  and  the  other  is  called  as  a 
witness:  J/'hi,  that  the  declaratioui;  of  the  decedent,  that  the  latter  "did 
not  tourii  him  '  iu  the  fight|  is  not  te^linlouy  relative  to  the  issue  l^ein^ 
tried. 

[a.]  Tin-  ruli's  wlilih  justify  self-defeni  e  have  been  luM  to  extend  only  to  the 
dc)nH>tii-  rtl.iti«»n<  <if  parent  and  child.  liiisli:ind  and  wife,  and  master  and 
servant.  It  would  .-eein,  however,  that  the  relation  of  brother  and  brother, 
or  brotlier  and  sister,  or  sister  and  si.ster,  in  this  re.'-'pect,  may  l»e  said  to 
stand  iipiin  the  same  looting  of  rea.son  and  justice,  especially  if  the  peri^on 
assailed  is  depeudeut  upon  the  .^lityer  for  prrdectiou ;  and  such  a  case,  per- 
hap.o.  wnnld  fall  within  the  terui.^  of  the  10th  section  of  the  4lh  divisiou  of 
the  l»enal  Code. 

Murder,  in  DeKall)  Superior  Court.  Tried  before  Judge 
Bull,  April  Term,  lyr>.3. 

A  bill  of  indictment,  for  murder,  was  found  by  tbc  Grand 
Jury  of  DeKall)  County,  against  David  and  George  Armi- 
stead, i\tr  tlic  killing  of  James  Veal. 

At  the  April  Term,  l'Sr>r>,  the  cause  being  called,    the   de- 
fendants announced    themselves  I'eady,    when   the    fc>olicitor 
(reneral  claimed  the  right  to  put  the  dcfendant.s   upon   their 
trial  separately,  and  to  say  which  he  would   try   first.     Iht 
defendants  <»hjccted.     The  (.'ourt  ruled  in   favor  of  the  So- 
licitor General,  and  ho  placed  David   Armi.-tead    upon    trial, 
and  defeiidnnt    exce];ted.     The   plaintiff  having    closed   hi 
case,  the  defendant  oflered  (»eor^e  Armistead  as  a  witness,  f 
prove  '•  that  the  fight  was  commenced  by  the    deceased    aj 
Lis  brother,  Wesley  Veal ;  and  that  the  dilliculty  was  entin 
unexpected  by  the  defendant  and  witness  ;  that  the   act   ■ 
done  iu  a  sudden  heat  of  passion,"  &c. 
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Thd  Court  rejeeted  the  witness,  and  defendant  excepted. 

The  defendant  offered  Robert  S.  Watters  as  a  witness,  to 
prore,  by  way  of  rebuttal,  ^^  that  on  the  night  of  the  diffienk 
ty,  and  shortly  after  the  occurrence,  the  deceased,  Jamea 
Yeal,  stated  to  witness  aiid  others,  when  they  were  aboni 
taking  out  a  warrant  against  the  two  Armisteads,  that  George 
AnniiiiteBd  did  not  touch  him  during  the  said  difficulty,  and 
refused  to  take  an  oath  to  that  effect." 

The  Court  rejected  the  testimony,  and  defendant  excepted.- 
'  Among  other  things,  the  Court  charged  the  Jury,  **  that 
before  they  could  acquit  the  defendant  upon  the  ground  thai 
ho  was  acting  in  defence  of  his  brother,  they  must  believe  it 
was  absolutely  to  kill  the  deceased  to  save  his  brother's  life, 
or  to  prevent  the  commission  of  a  felony." 

To  which  charges  the  Court  excepted. 

The  Jury  found  a  verdict  of  guilty ;  nr hereupon,  the  defen- 
dant moved  the  Court  for  a  bcw  trial,  nllc^g  that  the  Court 
erred  in  making  the  decisions  and  rulings  excepted  to  bj 
the  defendant  in  the  progress  of  the  trial,  and  upon  the  further' 
grounds — 

1st.  '^  Because  it  appears  that  Michael  A.  Steele,  who  waa 
one  of  the  Grand  Jurors  who  found  the  bill  of  indictment  in* 
said  case,  was  not  among  the  Jurors  who  were  empannelled 
and  sworn  at  the  term  of  the  Court  at  which  said  indictment 
was  found/' 

Tlie  defendant  filed  an  affidavit,  stating  that  he  was  not  ap- 
prised of  the  fact  stated  in  the  foregoing  ground  for  new  trial, 
until  after  the  trial.  Cotempcmineous  with  the  motion  for  a  neiT 
trial,  the  Solicitor  General  moved  the  Court  to  correct  the 
minutes  of  the  Court,  at  th^  term  at  which  the  indictment  waa 
found,  so  as  to  make  the  name  of  the  Juror,  on  the  miniitei, 
it  bdng  recorded  there  as  A.  M.  Steele,  correspond  with  that 
insertcMi  in  the  bill  of  indictment,  which  was  AHchael  A. 
Steele ;  which  motion  the  Court  allowed,  upon  proof  that  the 
name  of  the  Juror  was  Michnel  A.  Steele. 

In  his  bill  ot  exceptions,  the  defendant  urges,  ns  a  ground 
n>L.  xriii-89  r    - 
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||r  a  new  trial,  ^^  that  Jackson  Wearer,  one  of  the  JnmRi 
Mo  Bat  upou  tlie  trial  of  defendant,  had,  on  the  day  of  the 
trial,  and  before  he  was  selected  as  a  Juror,  stated  '  that  if 
Il0  was  selected  as  a  Juror  in  the  ease,  that  he  would  hug  the 
defendttnt  and  his  hrother  both;'  aril  that  this  fact  was  wn- 
knovrn  to  him  or  his  Counsel  until  after  the  trial  of  said  easa^ 
Mid  the  Court  adjourned  immediately  after  tlie  yerdict  of  the 
Jury  was  returned." 

This  statement  was  verified  by  the  affidavit  of  the  defen- 
dant :ind  affidavit.s  of  some  two  orthrcc  persona*,  as  to  the 
Itatement  of  the  Juror,  Weaver. 

The  Court  over-i-ulcd  the  motion  for  a  new  trial,  and  defen- 
dant excepted,  '  .' 

£zzARi>;  Floyd;  (tartkell;  Cauioux,  for  plaintiff. 
Sol.  Gar.  Blccklhv  ;  M6Rl^Y ;  Hill,  for  defendant. 
Bjf.the.(foHr(. — Staumu^,  J,  delivering  the  opinion. 

It  has  been  long  the  pructice,  where  several  are  jointly  in- 
dicted for  an  offence  which  does  not  rc«{uire  the  concurrence 
of  two  or  more  to  constitute  the  crime,  to  allow  a  severanoe 
by  the  defendants^  and  to  permit  the  Counsel  for  the  prose- 
onftion  to  elect  which  shall  he  first  put  upon  trial.  I  belieff 
that  the  practice  is  derived  -from  tibe  Common  Law.  The 
60th  section  of  the  14th  division  ef'di^  Penal  Code  has  been 
considered,  in  some  districts  of  ottr  State,  as  amounting  U> 
BO  more  than  an  affinuauee  of  tiua  practice. 

A  close  criticism  of  the  languue  ef  Ala  section,  howeyei^ 
seems  to  encourage  the  conclusiop^  '^^Efe  something  more  diaa 
Ais  wus  meant  by  the  worils,  ^'ariy  one  defendant  may  ba- 
tried  separately."  This  looks  very  mVich  like  a  general  per- 
sukision  to  the  Court,  whore  the  purposes  of  justice  may  rs- 
quiro  it,  to  try  such  defendants  separately,  whether  thcg^ 
elect  to  he  so  tried  or  not.  But  the  direction  which  we  ghe 
this  c:ise,  as  will  bo  seen,  makes  it  unuceessary,  formally,  te 
decide  this  point ;  and  as  our  opinions  are  not  Jtell  settled,hi 
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jregard  to  tho  immt\   we    1*411  mmke  no  furthi^r  oUHprvafiao 
upon  it. 

[1.]  It  ifi  a  ji^nei-al  rule,  that  '*  even  where  the  nccomplici^ 
has  been  joined  in  the  Bsme  indictment  with  the  principal,  hd 
may  be  still  called  as  t  f^<^ss  before  he  is  convicted^f*^* 
{SawV9  P.  a.  b.  2,  /*.  4^Mee.  l^o,  1  iralc,  805.)  It  seems  to 
be  the  practice,  hoiroTer,  "to  allow  the  tostimoiiy  of  snch  a«^ 
conjpiioe,  when  thus  indicted,  only  where  he  who  is  offeridl 
as  a  witness,  has  been  acquitted,  or  where  the  defrmlanta  are 
severally  tried.  A  different  rule  has  been  deduced  by  th» 
Solicitor  (jeneral,  (and  perhaps  by  the  Court  below,)  whertf 
two  or  more  are  indicted  as  principals  in  the  first  and  second 
degree,  from  the  case  of  Htudntill  v9»  Tlie  State,  (7  6ra.  jB^ 
2.)  There  the  prosecuting  officer  seems  to  have  taken  for 
granted,  tliat  a  principal  in  the  first  degree  must  be  convicted 
before  the  principal  in  the  second  degree  can  be ;  and  there* 
fbre,  that  upon  trial  of  the  latter,  it  was  necessary  to  intr<h 
dsoe  the  record  of  conviction.  The  Superior  Court,  trying 
that  case,  seems  to  have  adopted  tliat  view  without  invostig%^ 
tion  ;  and  as  no  point  was  made  to  the  contrary,  when  the 
case  came  up  for  consideration  on  other  points,  tLis  Courti 
simply  ac(|uie8ced  in  that  view  of  the  matter.  No  investiga- 
tion was  haul  thereof,  and  the  observation  which  wus  mad« 
by  the  Court,  does  not  amount  to  an  opinion  ;;ivcn  upon  aa 
issue  made. 

The  correct  rule  is  that  which  we  now  lay  down ;  and  the 
Court  below,  consequently,  erred  in  deciding  that  (jcargj^. 
Armistead  was  not  a'  proper  witness  in  tliis  case  for  hid 
brother,  who  was  being  separately  tried. 

[2.]  We  think  that  there  wis  no  error  in  rejecting  the  de- 
oburation  of  the  decedent,  that  George  Armistead  did  not 
touch  him.  If  George' Armistead  had  been  upon  his  trial, 
this  statement,  perhaps,  under  the  circumstances,  might  be 
regarded  as  part  of  the  re9  ge%tcB.  But  he  was  not  on  tria^ 
and  the  declaration,  therefore,  was  not  testimony  relevant  to 
the  issue  being  tried. 

ra.]  The  Court  below  charged  the  Jury,  that  before  they 
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eould  field  the  defendant  not  guilty,  upon  the  ground  that  he 
was  acting  in  defence  of  his  brother,  thoy  must  believe  that 
it  vas  absolutely  necessary  to  kill  the  dccedant  in  order  to 
save  his  brother's  life,  or  to  prevent  the  perpetration  of  a 
felony  upon  him. 

It  is  urged  that  error  here  lies  in^ot  givin^j  the  prisoner 
..  .the  benefit  of  the  Kith  section  of  the  4ch  division  of  our 
Penal  Code,  which,  after  justifiable  homicide  has  been  de- 
fined in  previous  sections,  and  such  circumstances  and  in- 
stances as  will  amount  to  the  same  have  been  given,  declares, 
that  ^'  all  other  instances  which  stand  upon  the  same  footing 
of  reason  and  justice,  afl  those  enumerated,  shall  be  justifia- 
'^        ble  homicide." 

The  rules  which  justify  self-defence,  have  been  hold  to  ox- 
tend  to  the  relations  of  parent  and  child,  hoslmnd  and  wife, 
and  m:ister  and  servant ;  and  to  no  other  domestic  relations. 
It  would  seem,  however,  that  the  relations  of  brother  and 
.4)rother,  or  brother  and  sister,  or  sister  and  sister,  in  this  re8i)cct, 
may  be  said  to  stand  upon  the  same  footing  of  reai-ion  and 
justice,  especially  if  he  or  she  who^  was  assailed  was  dependent 
upon  the  slayer  for  protection.  ^If  so,  such  an  ajs.'sault  upon 
a  brother  or  sister  as  would  justify  the  fears  of  a  reasonable 
person,  that  the  same  would  result  in  death,  unless  he  or  she 
took  the  life  of  the  assailant,  would  be  his  or  hor  justifica- 
tion in  so  doing.  ] 

These  are  our  views  on  this  point.  We  would  not,  how- 
ever, be  understood  as  reversing  the  judgment  on  this  ground^ 
as  no  point  was  made  to  the  Court  bel6w,  hj  specially  call- 
ing his  attention  to  this  view  of  the  subject ;  and  it  is  on- 
necessary  to  give  direction  to  the  case  upon  this  ))oint,  aa 
it  goes  back  upon  another  ground. 

While  on  this  [loint  I  desire  to  say,  that  this  Hcction  of  the* 
Code  which  we  have  been  considering,  should  be  c:iutioiial]f!' 
applied  by  the  Courts,  in  my  opinion.  This  (!ourt  Ili£ 
found  it  frequently  uiiHapplied  by  Counsel,  in  their  ferveu^l 
zeal  succci^sfully  to  defend  their  clients.  It  has  becouif:  .. 
quite    common,   indeed,   ingeniously   to  iuterpo«o    it  ii»ji 
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■ort  of  elastie  shield  which  may  bo  broadly  spread  over  al- 
most any  homicide.  There  is  great  need,  therefore,  of  such 
Ksantion  as  may  prevent  its  abuse. 

On  the  ground  specified|  the  judgment  is  reversed. 


No.  102. — Walter  Wadsworth,  plaintiff  in  error,  v$. 
Joseph  Thompson,  administrator  of  the  estate  of  M.  W. 
Furmalt,  defendant  in  error. 

{!.]  On  an  affidaTit  or  illegality,  the  plnintifTg  Cuansel  closed  his  eridence 
and  bis  address  to  the  Jnry,  without  reading  the  ft/a,  or  the  offidaTiC 
Tbe  defendant's  Counsel  then  insisted  before  tho  Jury,  that  this  omSt- 
sien  mastpreTenl  them  from  fiuding  for  the  pluintifT,  who,  thereupon,  ask- 
ed lenve  to  then  rend  to  the  Jury  the/,  fa.  and  afRdavit:  ITdd^  that  the 
leave  sbonld  have  been  granted  to  him. 

Illegality,  in  DoKalb  Superior  Court.  Tried  before  Judge 
Bull,  April  Term,  1855. 

Richard  Peters  f>btained  judgment  and  execution  against 
•John  Wadsworth,  Walter  Wadsworth  and  Moses  W.  Fnrmalt, 
in  the  life-time  of  the  latter.  Walter  Wadsworth  paid  off  tho 
execution  and  applied  to  and  obtained  an  order  from  the 
fbferior  Court  of  said  County,  to  proceed  against  Furmalt 
for  one  half  of  the  debt,  on  the  ground  that  they  were  co-se^ 
earities  for  John  Wadsworth.  To  the  fi.  fa.  Furmalt  filed 
an  affidavit  of  illegality,  alleging  that  ho  was  security  for 
both  the  Wadsworths,  who  were  principals  in  the  debt,  and 
tllat  tho  payment  of  tho  tf.  fa,  by  Walter  Wadsworth  dig- 
«Iiargcd  him. 

The  issue  on  tho  adiJavit  of  illegality,  was  submitted  to  a 
Jury,  when  the  plaintiff  proved  by  John  Wadsworth,  that  ho 
was  alone  interested  in  tlio  consideration  of  the  note 
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•upon  which  the  judgment  ^was  founded,  and  dosed  his  case. 
'Tb»  Counsel  for  defendant  having  introduced  no  evidence^ 
proceeded  to  state  his  points  to  the  Jury ;  and  among  other 
things,  stated  that  plaintiff  had  not  tendered  in  evidence  the 
jE.  fa.  and  affidavit  of  illegality ;  and  that,  therefore,  the  Ju- 
ry could  not  find  for  the  plaintiff.  Counsel  for  plaintiff  then 
moved  the  Court  to  be  permitted  to  introduce  the/*  fa.  and 
execution  in  evidence.  The  Court  refused  the  motion  and 
dismissed  Lhe  levy,  and  Counsel  for  plaintiff  excepted. 

£z/AKi>,  for  plaintiff  In  error. 

Bleoklkv,  for  defendant  in  error. 

By  the  Ooiirt. — Bennixo,  J.  delivering  the  opinion. 

Even  if  the  fi.  fa.  and  affidavit  of  illegality,  in  cases  of  this 
-sent,  are  to  be  considered  vA  belonging  to  evidence  rather 
than  to  pleading,  we  think  that  they  should,  in  this  case,  have 
been  admitted  to  the  Jury  by  the  Court,  at  the  time  when  the 
Court  was  asked  to  admit  them  to  the  Jury.  That  the  Coort 
had  the  power  to  admit  them  to  the  Jury  at  that  time,  there 
can  be  no  doubt.  And  tho  case  was  one  in  which,  as  it  ap- 
pears to  US,  the  power  should  have  been  exercised. 
'**.*  The  defendant  did  not  put  his  objection  to  the  admission  of 
die  papers,  on  tlie  ground  that  he  would  be  surprised  by  them 
if  admitted.  And  the  nature  of  them  is  such,  that  if  they 
had  been  admitted,  it  is  probable  that  they  would  not  have 
drawn  a  single  comment  from  his  Counsel.  They  could  serve 
to  establish  only  the  formal  part  of  the  plaintiff's  case. 

Now  if  the  power  to  admit  evidence  is  not  to  be  exercised 
in  such  a  case  as  this,  what  kind  of  a  case  is  it  in  which  the 
power  is  to  bo  exercised  ?  See  Taylor  ^  Taylor  vs.  Smiihj 
(16  Ga.  R.  11.) 
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No.  108. — Jambs  Harkklt^  administrator,  &c.  plaintiff  in 
error,  V9,  Jamks  W.  and  John  M.  Grekn,  defendants  ia 
ert-or. 

£1.]  A  tosUtruE  UupoaeSy  by  will,  of  what  appears  to  be  all  of  her  proper^, 
consisting  most  lyoflaiid  and  negroes.  Among  the  negroes  there  are  three  ft- 
males,  of  whom  two  are  child-hen  ring  women,  and  the  other  a  girl  thirtMD 
jeafj  old.  Of  these  three  she  gives  one  of  the  women  to  A  and  one  to  B, 
and  the  child  she  gives  to  ('.  In  a  few  months  bhe  mukes  a  codicil,  in 
which  she  givc.<)  to  A  and  B  ^e^pcctive1y,  the  future  issue  of  the  two  women. 
7*lie  testatrix  1.4  an  oM  nnd  iiifimi  purjion,  but  she  lives  three  years  altar 
the  miildng  of  the  codicil :  nnd  a  few  month?  l>efon.'  her  death,  one  of  the 
three  females,  who  was  a  child  at  the  time  of  the  making  of  the  will  and 
codicil,  has  issue:  IJfU,  that  this  issue  goes  with  the  mother  to  C.  But 
sec  the  opinion. 

Trover,  in  Upson  Superior  Court.  Tried  before  Judge 
JBtaakk,  May  Term,  18r)5. 

This  was  au  action  of  trover  bi'ought  by  James  Uarrell, 
administrator  of  the  undevised  estate  of  Mrs.  Barbary  Har- 
'  rell,  deceased,  against  the  defendants  in  error,  for  the  recovery 
of  a  negro  slave  i  rabriel. 

On  the  trial,  it  ap[)eared  in  evidence  tliat  Mrs.  Uarrall 
oxecuted  her  Avill  on  the  1st  day  of  January,  1833.  By  the 
1st  item  of  said  will  she  "  bequeathed  to  hes  daughter,  Maria 
Thomas  and  her  cliildren,  a  negro  ^oman  named  Het,  about 
twenty-one  years  of  age,  and  her  child,  Anthony,  nine  months 
of  age.'* 

By  the  2d  item,  she  "  gave  to  Andrew  J.  and  John  Harrell 
a  negro  woman  named  llulda,  about  sixteen  years  of  age, 
and  her  child,  Virgin." 

'  By  another  item  of  said  will  ^'she  gave  to  Ilardy  II.  Avon, 
a  nogro  girl,  Matilda,  about  thirteen  years  of  age,  which  said 
girl  she  wished  to  remain  under  the  control  of  James  Harrell, 
as  guardian  for  the  i)roperty  of  the  said  Hardy  H.  Avon/* 
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On  the  6th  day  of  April,  1833,  Mrs.  Barbary  Harrell  exe- 
cuted a  codicil  to  her  will,  as  follows : 

*^  It  is  my  will  that  the  future  increase  of  the  negro  womut^ 
Eet,  named  in  the  first  item  of  my  will,  shall  belong  to  and 
go  to  Maria  Thomas,  my  daughter,  and  her  children,  and  that 
the  future  increase  of  the  negro  woman,  Hulda,  named  in  the 
fid  item  of  my  will,  shall  belong  and  go  to  Andrew  J.  and 
John  Harrell." 

The  Court,  amongst  other  things,  charged  the  Jury,  "that 
the  slave  Gabriel,  the  subject-matter  of  the  suit,  (admitting 
him,  as  plaintiff  did,  to  have  been  the  child  of  Matilda,  bom 
after  the  making  of  the  will  and  previous  to  the  death  of  the 
testatrix,  and  born  a  few  months  before  her  death,)  on  the 
arrival  of  Hardy  II.  Avon  to  the  age  of  twenty-one  years,  on 
proof  of  the  assent  of  the  executor  to  the  legacy,  passed  un- 
der the  will,  with  his  mother,  Matilda,  and  vested,  absolutely, 
in  the  said  Hardy  11.  Avon ;  that  the  testatrix  could  not  be 
considered  as  having  died  intestate  as  to  Gabriel,  on  account 
of  his  birth  after  the  execution  of  the  will  and  codicil,  and 
previous  to  the  deajh  of  the  testatrix ;  and  hence,  the  admin- 
istrator cceterorum  took  no  right  to  the  slave  Gabriel,  and  wfts 
not  entitled  to  recover  him  as  such  administrator." 

To  which  charge  of  tiid  Court  Counsel  for  pL-iintiff  ex- 
cepted. 

O.  C,  Gibson,  for  plaintiff  in  error. 

Greene,  for  defendants  in  error. 

By  the  Court. — Benxixg,  J.  delivering  the  opinion. 

The  will  in  this  ease  was  in  tlie  following  words:  "Geor- 
gia, Upson  County :  In  the  name  of  God,  amen !  I,  Barbary 
Harrell,  of  the  County  and  State  aforesaid,  do  make  and  or- 
dain this  my  last  will  and  testament.  I  recommend  my  soul 
to  Almighty  God.  As  to  iny  worldly  substance,  I  dispose  of 
the  same  as  follows :  » 
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Hflirell,  adm'r,  Ac.  rt.  Green. 

'  '^  Ifcem :  I  give  and  bequeath  to  my  daughter,  Maria  Tho- 
mas, and  her  children,  Henry  Ilarrell,  William  Harrell, 
Naney  Thomas  and  Lucinda  Tlioraas,  a  negro  woman,  named 
Het,  about  twenty-one  years  old,  and  her  child  Anthony,  nyie 
•BeBthB  of  age. 

-  ^  Item :  I  give  to  Andrew  J.  Ilarrell  and  John  Ilarrell  a 
Be^EO  woman  named  Hulda,  about  sixteen  years  of  age,  and- 
hiftr  child  Virgin. 

"  Item :  I  give  to  my  grand-son,  James  Ilarrell,  a  negro 
bay  named  Allen,  five  years  of  age. 

•  •*  Item :  I  give  to  my  grand-son,  Augustas  George  W. 
Hodges,  a  negro  boy  named  Ephraim,  about  three  years  of 

"  Item  :  I  give  to  Godfrey  Kelly  of  Jefferson  County,  a 
Mgro  fellow  named  Elijah,  about  twenty-five  years  old. 

*^  Item :  I  give  to  Abel  Hodges  a  negro  fellow  named  Asa, 
about  twenty  years  of  age. 

•  ^^  Item :  I  give  to  Benjamin  AIford*s  orphans,  fifteen  dol- 
lars. 

*^  Item :  I  give  to  Cullen  Harp  and  Joseph  B.  Avon,  each^ 
oner  dollar. 

.  *'  Item :  I  give  to  Maria  Thomas  and  her  children,  Henry 
Harrcll,  William  Ilarrell,  Nancy  Thomns  and  Lucinda  Tho- 
mas, and  Andrew  J.  Ilarrell  and  John  Uarroll,  the  lot  of 
land  I  live  on,  viz:  lot  Mo.  258,  in  the  10th  district  formerly 
Monroe,  now  Upson,  containing  two  hundred  two  and  a  half 
acres,  be  the  same  more  or  less;  all  my  horses,  viz:  five 
iMad ;  all  my  cows  and  calves,  and  yearlings ;  two  yoke  of 
oxen ;  all  my  sheep  and  hogs;  also,  all  the  corn,  wheat,  oat^, 
and  the  crop  that  may  be  on  hand  at  my  death ;  also,  all  my 
household  and  kitchen  furnitui*e  of  every  kind ;  all  of  which 
said  property  named  in  this  item  I  wish  to  be  divided  into  two 
equal  parts,  and  one  half  I  wish  Maria  Thomas  and  her  said 
obUdren  named  in  this  item  to  have,  and  the  other  half  I  wish 
said  Andrew  J.  Harroll  and  John  Ilarrell  to  have. 

•  ^'  Item  :  I  give  to  Hardy  H.  Avon  a  negro  girl,  Matild% 
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about  thirteen  yenm  of  age,  which  Mid  girl  I  wish  to  rwmm 
under  the  control  of  James  Ilarrell,  as  gwardian  for  this  pva- 
pertv  of  the  said  Hardy  H.  A^-on.  I  wish  said  Jamea  H«p> 
rell  to  hire  said  negro  ont  yearly,  into  hands  that  will 
her  well,  nntil  the  said  Hardy  H.  ccnnes  of  age  by  law, 
apply  such  portion  of  said  hire  to  the  purchase  of  ne 
fsr  my  daughter,  Barbary  Avon,  as  he  may  think  proper  in 
her  situation;  the  balance,  if  any,  to  the  said  Hardy  ft: 
when  he  becomes  of  age. 

^'  Item :  I  wish  a  boy  Ellick,  about  eleyen  years  oU,  to  b# 
uoM^  and  the  money  arising  from  his  sale  to  be  dividod  be- 
tween Maria  Thomas  and  her  children,  named  in  tlM  fini 
item,  Andrew  J.  Harrell  and  John  Harrell,  Godfrey  Kel||f 
and  Abel  Hodges,  to  be  divided  into  four  parts— one  pnrt  te 
go  to  said  Maria  and  her  children^  another  to  Andrew  JL 
Harrell  and  John  Harrell — another  to  Godfrey  Kelly,  and 
the  other  to  Abel  Hodges. 

^'  Item :  I  wish  my  negro  woman,  Esther,  to  be  sold ;  and 
after  takuig  the  expenses  of  executing  this  will  out  of  it,  ami 
paying  the  cash  herein  given,  I  give  the  balance  of  the  money 
to  my  grand-son,  James  W.  Harrell. 

^'  Item :  I  make  James  Harrell  and  Augustus  Oemrge  W. 
Hodges  executors  of  this  my  last  will  and  testament. 

^*  In  witness  whereof  I  have  hereto  set  my  hand  and  seal^ 
this  first  day  of  January,  1833.*' 

The  codicil  was  in  the  following  words :  ^^  Georgia,  UpsMi 
Oounty :  I,  Barbary  Harrell,  of  the  county  and  Stave  sfetw- 
said,  do  make  and  ordain  the  following,  as  a  codioil  to  Wf 
last  will  and  testament,  to  which  this  is  annexed': 

*'  Item :  It  is  my  will  that  the  future  increase  ef  the  negM 
woman,  Het,  named  in  the  first  item  of  my  said  wilt^aliall  be^ 
long  and  go  to  Maria  Thomas,  my  daughter  and  her  clnMren, 
Henry  Harrell,  William  Harrell,  Nancy  Thomas  and 
da  Thomas ;  and  that  the  future  inerease  of  the  negro 
nan,  Hulda,  named  in  the  second  item  of  my  said  will, 
belong  and  go  to  Andrew  J.  Harrell  and  John  HarrelL*' 

This  was  dated  the  6th  of  April,  1838. 
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U  ifwi  agreed  in  this  Court,  by  the  Counsel  on  the  opposite 
of  the  case,  that  John  Harrell  proved  that  Barhnry 
HanraU,  the  testatrix,  died  in  October,  183^ ;  and  that  nhe 
naa  then  quite  old,  and  had  been  infirm  for  some  time  pre- 
1MNIB  to  her  death. 

•  It  seems  that  a  ^^  few  months"  before  \}\e  death  of  the  tes- 
latria,  tiiegirl  Matilda^  bequeathed  to  Hardy  11.  Avon,  had 
»^ld. 

.  This  child  was  the  Rubjeot  of  the  suit ;  nnd  the  qnestiov 
iNtii)  whethei-  it  passed  with  the  mother  to  Hardy  H.  Avon, 
er'renaiBed  a  part  of  the  estate  of  the  testatrix,  in  re* 
q^ect  t»  which  she  died  intestate? 
•  The  charge  of  the  Court  was,  that  the  child  passed  with 
ik«  mother  to  Hardy  H.  Avon,  and  the  complaint  to  this 
ttoart  IB  this  charge. 

Was  this  charge  right  ? 

It  seems  to  us  to  be  apparent  on  the  face  of  the  will,  that  the 
'hMtotrix  intended,  not  to  die  intestate  as  to  ^ny  property 
which  she  had  or  expected  to  have. 

'•  .£8ie  bequeaths  the  land  on  which  she  lives;  she  bequeaths 
■igroes,  directing  one  to  be  sold,  partly  to  raise  a  fund  for 
playing  the  expenses  of  the  administration  of  her  estate ;  she 
teqiieathes  money ;  she  bequeathes  two  yoke  of  oxen,  all  of  her 
koraes,  all  of  her  cows  and  calves  and  yearlings,  all  of  her 
ah^p,  all  of  her  hogs,  all  of  her  corn,  wheat  and  oats — ^the 
I  that  might  be  on  hand  at  her  death ;  she  bequcahtes  her 
ehold  and  kitchen  furniture ;  she  cuts  off  Cullen  Harp 
i  <foaeph  B.  Avon  with  a  dollar  each,  and  the  orphans  dP 

nj.  Alford  with  fifteen  doUaril ;  and  within  a  few  months 
alter  the  time  of  making  these  bequests,  which  seem  to  have 
aahauated  all  the  property  which  she  then  had,  she,  by  a  codi- 
eil^  .disposes  of  the  ^^^  future  issue"  of  the  two  child-bearuig 
witaen,  which,  it  is  probable,  was  all  the  additional  property 
limb  expected  ever  to  have*  Does  it  admit  of  a  doubt,  that 
.the  testatrix,  by  all  this,  did  not  intend  to  dispose  of  what- 
Sfver  she  had  in  posseesiom,  and  whatever  she  had  in  expec- 
taftcy? 
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Assuming,  then,  that  the  testatrix  intended  to  dispose  of 
all  the  property  she  had  and  all  that  she  expected  ever  to 
have,  the  question  is,  did  she  intend  to  dispose  of  the  issoe  41 
Matilda? 

It  was  insisted  for  the  defendant  in  error,  that  she  did ;  m1 
'  to  prove  the  position,  it  was  argued  that  she  had  disposed  of 
the  issue  of  the  child-bearing  women,  by  making  eaoh  wodhhi's 
issue  go  with  the  mother  to  the  donees  of  the  mother ;  4kat 
in  this,  she  must  have  been  influenced  by  a  sentimenl  of  ha- 
manity  towards  these  mothers  and  their  offspring,  and  a  seaiti- 
ment  of  affection  towards  the  donees  of  the  mothers-— thuae  do- 
nees being  her  descendants ;  that  for  the  other  female,  Matilii^ 
and  for  her  issue,  the  testatrix  must  have  felt  the  sane  atBti- 
ment  of  humanity  ;  and  for  the  donee  of  MatHda,  a  giwrf- 
son,  the  same  sentiment  of  affection ;  that,  therefore,  it  nort 
be  inferred  that  she  had  as  much  intended  the  issue  of  Ma- 
tilda to  go  with  Matilda  to  that  grand-son,  as  she  had  tfcat 
the  issue  of  the  other  two  women  should  go  with  those  woans 
to  those  her  other  descendants. 

In  support  of  this  argument,  the  Counsel  for  the  defendant 
referred  to  several  cases  which  had  been  decided  in  Sovdi 
Carolina,  viz  :  {Hai/nesworth  v%.  CoXy  HarpEq,  116.  Chgk 
v%.  Cunningham,  Id.  124.  EllU  v$.  Shell,  4  Eq.  R.)  AW 
these  cases  are  certainly  in  point,  to  show  that  in  audi  a 
case  as  this,  the  issue  goes  with  the  mother. 

[1.]  Upon  this  argument  and  these  authorities  mainlyf  if 
not  entirely,  this  Court  came  to  the  conelusiMi,  that  in  tkis 
ease,  the  issue  of  Matilda  went  with  its  mother  to  BM^  9^ 
Avon ;  and  therefore,  the  Court  affirmed  the  decision  of  Aft 
Court  below. 

I  concurred  in  that  conclusion,  but  I  am  constrained  It 
say  that  I  now  think  the  conclusion  to  have  been  a  wnai 
one.  After  some  reading  and  some  reflection,  I  am  eon- 
pcUed  to  admit,  that  I  now  think  that,  the  testatrix  did  nol 
intend  to  dispose  of  the  issue  of  Matilda. 

The  precise  truth  of  tlie  present  case,  I  now  take  to^ 
this :     The   testatrix,  when  she  made  lier  will,  including  lbs 
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ooclieil,  intendeti  to  ilispose  not  only  of  all  the  property  which 
t^he  then  owned,  hut  also,  of  all  which  sho  thought  she  stood's 
ishftncc  mfterwanls  to  own.  Two  of  the  slaves  which  she  owned 
were  child-bearinn^  women.  These  two  she  thought  might,  be- 
fore her  death,  have  issue.  Issue  of  these  two,  therefore,  she 
thought  she  stood  a  chance  to  own;  and,  therefore,  of  the. 
issne  of  these  two  she  disposed.  Another  of  the  slaves  was  a 
iemale  child  only  thirteen  years  of  age.  The  testatrix  her- 
^<elf  was  old  and  infirm.  That,  before  her  death,  this  child 
might  have  a  child,  whereby  she  would  become  tlie  owner  of 
other  property  than  that  inoludeil  in  her  will,  was  an  idea 
4hmt  never  once  entered  her  mind.  Sho  no  more  thought  of - 
4fee«iuiring  other  property,  in  this  waj-,  than  she  did  of  acquire 
ing  otlior  property,  by  a  legacy  or  the  bounty  of  somo  friend ; 
4ukl  therefore,  she  did  not  dispose  of  the  issue  of  this  child^ 
^v  ever  think  of  doing  so  any  more  than  she  did  of  disposing 
•of  property  not  to  come  to  her  except  by  such  legacy  or  bounty. 

if  this  be  the  truth  of  the  case,  as  I  now  think  it  is,  we 
<MUinot  make  the  issue  of  this  child  pass  by  the  will,  unless  we. 
mid  words  to  tlio  will.  But  we  are  not  at  liberty  to  add  words 
to  a  will. 

Riffkt  (h  Compfon  ?w.  Compton^  was  a  case  "where  a  tosta*^' 
tor  devised  to  his  son,  Thomas  Gompton,  (his  heir  at  law,) 
»M  his  lands  for  life  ;  and  he  gave  to  his  gi*and-8on,  Thomas 
<!ompton,  after  the  death  of  his  father,  all  the  north  side  of 
his  Down  Farm,  being  about  two  hundred  and  fifty  acres; 
He  gave  to  his  grand-daughter,  Frances,  all  the  south  part, 
heaig  about  two  hnndreil  and  forty  acres.  He  gave  to  his. 
^{nmd-sons,  George  and  Edmond  and  his  grand-daughter,  Eliaa^ 
beth,  the  upper  part  of  the  Lain  farm,  being  about  two  hundred 
^eres,  equally*  between  them,  ais  long  as  they  should  remain 
Angle,  but  if  either  of  them  should  marry,  then  to  have  paid 
hy  the  other  two  iJlO  a  y ear ^  for  hift  or  her  life.  He  gave  to 
Rlwanl  and  John,  and  his  gi'aud-daugbter.s,  Mary  and  Ann, 
all  that  lower  part  of  the  Lain  fann,  being  about  two  hun-- 
dred  and  forty  acres,  equally  between  thcui,  as  long  as  they 
shmdd   live   single;    but  if  either  of  them  married,   then 
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XIO  a  jfear^  far  his  or  their  life^  (but  not  said  to  bo  pud  bj 
the  others.)  The  testator  also  gave  nnto  his  son's  wifo 
jC5  a  year,  out  of  each  of  the  sai<l  farms,  if  she  should  sur- 
vive him.  It  was  contended  that  the  words  ^^  to  have  paid 
iy  the  other  twoy'  useil  in  the  clauses  respecting  the  upper 
part  of  the  Lain  farm,  (and  which  had  the  effect  of  enlarging 
the  estate  of  the  devisees  of  that  farm  to  a  ioe)  might  be 
supplied  in  the  devise  of  the  lower  farm,  in  which  thej  were 
omitted;  as  there  could  be  no  plausible  reason  assigned  for 
supposing  that  the  testator  meant  to  make  a  different  dispo- 
sition of  one  part  of  the  same  form,  to  certain  of  his  grand- 
children, from  that  which  he  had  made  of  another  part  of  the 
same  farm  to  odiers  of  his  grand-children.  But  the  Gmrt 
decided  that  the  devisees  of  the  lower  Lain  farm,  took  an  estate 
for  life  only.  Lord  EUtnborough  said,  '*  tliat  the  ezpositioa 
of  a  will  must  be  founded  on  the  whole  instrument^  and  made 
e»  anieeedentihuB  et  consequcntibus  is  one  of  the  meet  promi- 
nent  can&ons  of  testamentary  construction ;  yet,  where  between 
the  parts  there  is  no  connection  by  grammatical  construotioai 
<ir  by  some  reference,  express  or  implied,  and  where  thefs 
is  nothing  in  the  will  declarative  of  some  common  purpose, 
from  which  it  may  be  inferred  that  tho  testator  meant  a  simi- 
lar disposition,  by  such  diffei'ent  parts,  though  he  may  have 
varied  the  phrase  or  expressed  himself  imperfectly,  the  Couri« 
eannot  gO:  into  one  part  of  a  will  to  determine  the  meaning 
•of  another,  perfeA  in  itscffand  without  anib^uitjf,  and  not  mil* 
itating  with  any  other  provifition  respecting  the  same  subject- 
matter,  notwithstanding  that  a  more  probable  disposition  fiw 
the  testator  to  have  made,  may  be  collected  from  such  asuiated 
construction."  And  His  Lordship  subsequently  said,  that 
*^from  a  testator  having  given  persons  in  a  certain  degree  of 
relationship;  to  him  a  fee  elmph  in  [part  of]  a  certain  fanUj 
no  conclusion-  which  can  be-  relied  upon  can  be  drawn,  that 
his  intention  was  to  give  to  other  persons,  standing  in  tho 
same  rank  of  [nuximity,  the  same  interest  in  another  part  of 
the  same  farm,  whore  the  words  of  the  two  devises  are  US- 
ferent.     The  more  natural  conclusion  is,  that"  as  his  •>- 
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fresflions  mre  raried,  they  were  altered,  becaluae  his  inteDtioD 
m  both  caMB  iras  not  the  aame.    (1  Jarm.  &n  WilUj  484.) 

Several  other  cases  are  cited  bj  Jarmany  which  are  to  th» 
aame  effect. 

These  oases,  in  my  opinion,  speak  the  law;  and  therefore, 
they,  I  think,  rather  than  the  S.  Carolina  eases,  ought  to  be 
&lk>wed. 

And  this  is  saying  that  I  think  we  have  decided  this 
wrong.  •  I  cevtainly  so  think. 


.  Ko.  104. — FRAKcre  H.  Murdock  et  ah  plaintiffs  in  error,  vt. 
William  G.  Little,  defendant  in  error. 

,['l.]  AtVarrh  Term,  1853,  a  recorerj  in  ejectment  was  bad  in  Gxmwftrd 
-  Ooontjr,  fi>r  lot  No.  275,  in  the  Ist  district,  and  $787  for  imcww  profita.  At 
a  fluteequent  teimi  a  motion  was  made  to  set  aside  the  jadgmeot  and  •»> 
eution  issuing  thereon,  W/iuse  no  proeess  was  annexed  to  the  dedaratioa. 
Pending  this  motion  the  land  in  dispute  was  cut  off  in  Taylor  County : 
Hdd^  that  it  was  not  error  in  the  Circuit  C'onrt  to  order  the  records  in  l^e 

#   •  eaase  to  he  transferred  to  that  county. 

JElule  nUiy  in  Crawford  Superior  Court.  Heard  and  deoi- 
4sd  by  Judge  Powsrs,  March  Term,  1855.  , 

In  1849y  William  G.  Little  commenced  his  action  of  ejeet- 

,  ttetit  in  Crawford  Superior  Court,  against' Francis  H.  Mur- 

dock,  Bryan  Ingram,  H.  K.  Scarborough,  Ewell  Webb'  and 

Slgah  H.  Bond,  for  the  recovery  of  lot  of  land  No.  295,  in  the 

Ist  district  of  said  county,  and  for  me%ne  profits. 

At  the  March  Term,  185S,  of  said  Court,  a  verdict  waa 
rendered  in  favor  of  the  plaintiff,  for  the  land  and  seven  hun- 
dred and  eighty-seven  dollars  for  7ne9ne  profits  ;  upon  which 
jadgnent  was  entered  and  execution  issued. 
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At  the Tarm,  IS — j  of  said  Court,  Counsel  for  tht 

defendants  filed  a  rule  ti?>»,  calling  upon  the  ptaintiff  to  riiow 
caoi^e  why  the  said  judgment  and  execution  should  not  be  set. 
aside  on  the  grounds — 

Ist.  That-  no  process  is  annexed  to  the  deelaratiofi  on 
wbiek  the  judgment  is  founded. 

2d.  There  is  no  process  or  waiver  of  process  in  said  ease 
by  the  defendants  or  either  of  them. 

Argument  being  had  on  the  rule,  the  Court  made*  it  abso- 
lute and  vacated  the  judgment ;  which  decisioi)  of  the  Court 
was,  by  writ  of  error,  carried  up  to  the  Supreme  Court  at  • 
August  Term,  1854,  and  by  that   Court  reversed,  and  the 
cause  remanded  for  a  new  hearing. 

At  the  March  Term,  1855,  of  said  Court,  while  the  said 
rule  to  vacate  said  judgment  was  still  pending,  Counsel  for 
the  plaintiff;  Wm.  G.  Little,  filed  the  following  role  nisi: 

*'  It  appearing  to  the  Court  that  the  lot  of  land  for  the  re- 
covery of  which  the  above  stated  suit  was  instituted,  is  situak- 
ted  in  that  portion  of  Crawford  County  which  was,  by  the 
Act  of  the  Legislature  of  Georgia,  passed  at  the  session  of 
1853-'4  of  said  Legislature,  annexed  to  and  included  within 
the  boundary  of  Taylor  County : 

It  is  therefore,  on  motion,  ordered  by  the  Court,  thai  thet 
defendants  show  cause  why  said  cduse,  together  with  all  the 
proceedings  had  therein,  and  the  papers  of  file  conneeted 
therewith,  should  not  be  transferred  to  the  Superior  Court  of 
said  county  of  Taylor,  there  to  be  finally  disposed  of.'' 

On  hearing  this  rule,  the  Court  made  the  same  absolute, 
and  ordered  the  cause,  with  all  the  proceedings  had  therein^ 
to  be  transferred  to  the  Superior  Court  of  Taylor  County. 

To  which  decision,  Counsel  for  the  defendants  exceptetU. 

HuNTKii,  for  plaintiff*  in  error. 

Miller  &  IIall  ;  Stubh^  &  Hill,  for  defe&da&t^ . 
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fiy  the  Court. — Lumpkin,  J.  deliyering  the  opinioxb 

[1.]  Had  the  Court  decided  differently  from  what  it  did, 
we  are  not  sure  that  we  should  have  reversed  the  judgment. 
We  see  no  reason  for  doing  so  as  it  is.  The  beet  that  has 
been  assigned  by  the  Counsel  for  the  plaintiff  in  error,  is 
that  ho  cannot  attend  the  Court  in  Taylor  County  ;  and  thai 
does  not  seem  to  have  prevented  the  Circuit  Judge  firoiKi 
transferring  the  cause.  And  it  would  be  a  reflection  upon^the 
good  breeding  of  our  brother  Powers,  to  hold  that  we  were 
more  courteous  than  His  Honor. 

True,  Col.  Bait.ey  says,  that  let  the  final  adjudication,  aa 
to  the  sufficiency  of  the  process,  be  what  it  may,  it  will  tef- 
minate  the  present  proceeding.  That  if  determined  to  be 
valid  the  recovery  in  ejectment,  will  stand ;  and  if  void,-  a 
new  suit  will  have  to  be  instituted.  But  in  response  to  thk, 
we  suggest  that  the  same  is  true  of  most  of  the  cases  wbieh 
are  pending  when  a  new  county  is  created  out  of  an  old  onm; 
still,  the  practice  has  been  to  transfer  them  according  to  the 
residence  of  the  defendants,  and  the  location  of  the  lands,  tbe 
titles  to  which  are  in  dispute. 

Besides,  if  the  verdict  stands,  the  writ  of  habere  facias po9- 
aessionem  must  issue,  or  if  issued,  must  be  .enforced  and  re- 
turned in  Taylor  County.  And  is  not  this  a  good  reason* 
why  the  record  should  be  transferred  ?  At  any  rate,  as  the 
proceeding  is  yet  incomplete,  it  would  seem  to  be  more  sym- 
metrical and  more  in  conformity,  with  the  spirit  of  our  Consti- 
tution, that  the  further  litigation  springing  out  of  the  eject- 
ment,  should  be  conducted  in  the  county  where  the  land  lies.' - 


V  ■' 
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No.  105.— Augustus  B.  Moran,  trustee,   &c.   plaintiff  m 
error,  vs.  Gardner  Davis,  defendant  in  error. 

"     [1.]  It  id  lawful  to  hunt  runaway  slaves  with  dogs,  provided  it  be  done  with 
due  degree  of  caution  and  circamspection. 

.  Cfitse,  in  Monroe   Superior  Court.     Tried  before  Judge 
gTAHKB,  February  Term,  1855. 

This  wits  an  action  on  the  case  brought  bj  Augustus  B. 
lioran,  as  trustee  for  Mariana  Moran,  against  Gardner  DaYis, 
Ibr  the  recovery  of  the  value  of  a  negro 'boy  Stephen,  alleged 
to  have  been  worth  $1200. 

On  the  trial,  it  appeared  in  ervidence,  ^at  as  trustee  for 
Hariana  Moran,  the  plaintiff  had  hired  the  boy.  Stephen  to 
llie  defendant,,  for  the  year  1852.  During  the  year,  the  ne- 
gro run  away,  and  while  out,  the  defendant  employed  one 
ftftmblin  to  cbase  him  with  dogs.  The  negro  was  found 
drowned  in  a  creek,  into  which  he  had  plunged  during  the 
pursuit  with  the  dogs." 

Among  other  things,  the  Court  charged  the  Jury — 

That  "  under  ordinary  circumstances,  the  owner,  the  hirer 
or  overseer  of  a  slave,  has  the  right  to  pursue  the  slave  if  he 
*  rtins  away,  with  such  dogs  as  may  track  him  to  his  place  of 
concealment,  and  to  follow  him  up  until  the  slave  may  be 
captured,  provided  it  be  done  with  such  dogs  as  cannot  lace- 
rate or  wound,  or  materially  injure  the  slave ;  and  if  in  4oing 
so,  harm  sliould  befall  the  slave,  the  hirer  or  overseer  will 
not  be  responsible  for  the  injury.    . 

■'^-  In  the  opinion  of  the  Court,  the  hirer  or  overseer  has  no 

ijght  to  chase  the  slave  with  such  dogs  as  may  lacerate  or 

jpaterially  injure  the  slave.     Should  he  do  so  he  will  be  res- 

'^cm9ible  to  the  owner  for  all  damage  that  may  ensue  to  the 

•'•ilave." 

^^  To  whiclt  charge  of  the  Court,  Counsel  for  plaintiff  excep- 
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CuLVBRHOUSB,  foF  plaintiff  in  error. 

Whittle,  for  defendant  in  error.  .   , 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion, 

.  [1.]  There  is  hnt  a  single  question  in  thiii  case,  and  tha|| 
is,  is  it  lawful  to  track  runaway  negroes  with  dogs,  and  ttA- 
low  them  up  until  they  are  caught,  provided  it  he  done  witb^ 
due  degree  of  caution  and  circumspection  ?  Judge  Stabvi 
instructed  the  Jury,  in  substance,  that  it  waa^  And  we  cdNb 
cur  with  him  in  that  opinion. 

By  the  Act  of  17tO,  §24,  {Cobb's  Digest,  976,)  it  is  mait 
lawful  for  every  person  to  take,  apprehend  and  secure  fugitirtif 
slaves.  And  by  the  Act  of  1850,  {Oobby  1020,)  the  peraoi^. 
so  .arresting  and  delivering  to  the  Jailor  any  runaway  slav^, 
is  entitled  to  five  dollars.  .a  ' 

Upon  general  principles  then,  independent  of  any  ptatati|», 
ry  provision,  we  should  hold  ihat  it  was  allowable,  in  tlup 
performance  of  this  duty,  to  use  the  necessary  means  ^  to  tf|^ 
feet  tlv9  object;  and  that  if  a  capture  of  the  slave  could  ao$. 
bo  accomplished  but  by  the  use  of  dogs,  that  a  pursuit  in  tjilpg 
mode  would  be  justifiable,  provided  it  were  made  with  9a«fk> 
dogs  as  would  not  lacerate  or  otherwise  materially  injure  ttki^ 
slave*  .  \i 

But  by  examining  the  Xllth  section  of  the  18th  diviaiw^k 
the  Penal  Code,  (CobVs  Dig.  827,)  and  ccJmparing  ^ it  tri^ 
the  Amendatory  Act  of  185W2,  {Pamphlet^  p.  368,)  th«% 
can  be  no  doubt  upon  the  subject.  By  the  former-  it  ii  pr^ii*: 
Tided,  that  ^'  any  owner  or  employer  of  a  slave,  or  slaves,  whi^ 
shall  cruelly  trea,t  such  slave  or  slaves,  by  unneeessary  «r 
excessive  whipping,  by  withholding  proper  food  and  snstd-^ 
nance,  by  requiring  greater  labor  from  such  slave  or  slaves 
than  he,  she  or  they  are  able  to  perform,  or  by  not.a£brding. 
proper  clothing,  whereby  the  health  of  such  slave  or  slaves 
may  be  injured  or  impaired,  or  cause  or  permit  the  same  ta 
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he  done,  every  such  owner  or  employer  &hall  be  guilty  of  a 
misdemeanor;  and  on  conviction,  shall  be  punished  by  fine  or 
imprisonment  in  the  common  jail  of  the  county,  or  both,  at 
the  discretion  of  the  Court." 

This  Statute  is  so  altered  as  to  include  orer^eer^;  and  to 
tiie  other  acts  of  cruelty  therein  specified  it  adds — "beating, 
cutting  or  wounding,  and  unneccBuarily  biting  or  tearing  with 


*  Is  not  the  inference  irresistible,  that  dogs  may  be  employed, 
pihidentty  and  prbperly,  in  the  pursuit  of  runaways? 

'  The  South  has  lost,  already,  upwards  of  60.000  slaves, 
iNHTth  between  25  and  30  millions  of  dollars. 

Instead,  therefore,  of  relaxing  the  m^ans  allowed  by  law 
Ibr  the  security  and  enjoyment  of  this  species  of  property, 
XtA  facilities  afforded  for  its  escape  and  the  temptation  and 
Aoooragement  held  out  to  induce  it,  constrain  us,  willingly 
ir  otherwise,  tb  redouble  oUr  vigilance  and  to  tighten  ihe 
dliords  that  bind  the  negro  to  his  condition  of  servitude — a 
condition  which  is  to  last^  if  the  Apocalypse  be  inspired,  until 
.the  end  of  time ;  for  the  author  of  Revelation  beheld,  when 
llle  nxth  seal  was  opened,  and  there  was  a  great  earthquake, 
smd  the  sun  became  black  as  sackcloth  of  hair,  and  the  moon 
became  as  blood,  and  the  stars  of  heaven  fell  unto  the  earth, 
€f$<en  as*  a  fig  tree  casteth  her  untimely  figs,  when  she  is  sha- 
Urih  of  a  mighty  wind,  and  the  heaven  departed  as  a  scroll; 
iAtmi  it  is  rolled  together  and  every  mountain  and  island  were 
mxuHiii  out  of  their  places ;  and  the  kings  of  the  earth,  and 
tfo  great  men,  and  the  chief  captains,  and  the  mighty  men, 
and  pyery  himdman  (doulos,  slave  or  servant)  and  ever j  free- 
mm,  hid  themselves  in  the  dens  and  in  the  rocks  of  the 
m<raniains;  and  said  to  the  mountains  and  rocks,  fall  on  us 
and  hide  us  from  the  face  of  him  that  sitteth  on  the  throne 
mi^trom  the  wrath  of  the  lamb ;  for  the  great  day  of  his 
wrath  is  come ;  and  who  shall  be  able  to  stand,  {liev.  6  ch. 
12  tp  17  ver9e8y  inehmve,) 
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No.  106. — William  A.  Joicb,  plaintiff  in  error,  vs.  James 
and  Peter  Scales,  defendants  in  error. 


[1.]  As  a  ^ncral  princ!i)le,  the  Ux  hei  applies  only  to  tho  iaterpretation  of 
contracts,  and  the  remedy  on  them  must  be  prosecuted  according  to  Ike 
'laws  of  the  country  in  which  the  action  is  brought.  .Under  this  rule,  if  a 
party  be  discharged  from  imprisoumcnt  only,  he  remains  liable  for  the 
same  debt  in  another  State. 

[2;]  This  rule  is  not  in  conflict  with  the  clause  of  the  Federal  ConstitutkHiy 
which  decliires,  that  "full  faith  and  credit  shall  be  given,  in  each  State,  to 
thc.public  acts,  records  and  judicial  proceedings  in  every  other  State |? 
for  that  applies  to  such  records,  kc.  as  pkadingt  and  evidence. 

Illegality,  in  Bibb  Superior  Court  Heard  and  decided 
by  Judge  Powers,  May  Term,  1855. 

William  A.  Joice  was  arrested  under  a  capias  ad  scUisfaet- 
endeniy  issued  from  the  Superior  Court  of  Bibb  County  at  the 
instance  of  J.  and  P.  Scales.  ; 

.  The  defendant  filed  an  affidavit  of  illegality  to  the  ca,  9a. 
alleging  that  the  same  was  proceeding  against  him  illegally, 
because  '^  the  obligation  upon  which  said  judgmpnt  is  foundecL 
was  made  in  the  State  of  North  Carolina ;  and  that  defen- 
dant had  been,  by  the  judgment  of  a  Court  of  competent 
jurisdiction,  in  that  State,  discharged  from  arrest  and  im- 
prisonment on  account  of  the  debt  upon  which  the  present 
ca.  sa.  had  issued,"  which  plea  or  ground  Counsel  for  plain- 
tiff moved  the  Court  to  strike  out.  The  Court  sustained  ibit 
.motion,  and  Counsel  for  defendant  excepted. 

Coney  ;  Miller  &  Hall,   for  plaintiff. 

Rutherford,  for  defendants. 

J5y  the  Court. — Starnes  J.  delivering  the  opinion. 

[l.]*We  may  safely  assume,  as  a  general  principle,  that 
the  lex  2aci  applies  only  to  the  interpretation  of  contracts  to 
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tkeir  constraction,  and  that  the  remedy  on  them  most  be 
proeecuted  according  to  the  laws  of  the  country  in  which  the 
action  is  brought.  This  role  is  approved  by  our  reason ;  and 
it  seems  to  be  now  regarded,  generally,  as  the  correct  rule  in 
the  Gonrts  of  England  and  of  the  United  States.  It  has  the 
sanction  of  learned  Jurists  in  other  countries,  as  is  shown  by 
Judge  Story  J  in  his  Conflict  of  LawSy  §§573,  574,  (See,  also, 
2  Kent  Com.  462,     WhiUemore  vs.  Adams,  2.  Cow.  620.) 

Under  the  effect  of  this  rule,  if  a  party  be  discharged  from 
imprisonment  only,  he  remains  liable  to  arrest  for  the  same 
debt  in  another  State;  for  the  imprisonment  is  only  one 
method  of  enforcing  the  remedy,  and  in  no  wise  has  relation 
to  the  contract. 

Some  conflict  with  this  doctrine  may  perhaps  be  found  in 
a  few  cases ;  but  it  probably  has  its  origin  in  the  case  of 
Molan  vs.  FUz  James,  (1  Bos.  ^  P.  188;)  and  arises  out  of 
a  misapprehension  of  tliat  case.  That  was  a  case  where  a 
bond  was  given  in  France,  not  binding  on  the  person  of  the 
obligor,  according  to  the  contract.  It  was  sued  in  England;  < 
and  Lord  Ch.  J.  JByere  held,  that  "  if  it  appears  that  this 
contract  creates  no  personal  obligation,  and  that  it  could  not 
be  sued  as  such  by  the  laws  of  France,  there  seems  to  be  a 
fair  ground  on  which  the  Court  may  interpose  to  prevent  a 
proceeding  so  oppressive  as  a  personal  arrest  in  a  foreign 
country,"  &c.  Again,  he  says,  "I  cannot  conceive  that  what 
is  no  personal  obligation  in  the  country  in  which  it  arises, 
can  ever  be  raised  into  a  personal  obligation  by  the  lai^rs  of 
another.  If  it  be  a  personal  obligation  there,  it  must  be 
•enforced  here,  in  the  mode  pointed  out  by  the  laws  of  this 
<;ountry.  But  what  the  nature  of  the  obligation  is,  must  be 
determined  by  the  law  of  the  country  where  it  was  entered 
into ;  and  then  this  country  will  apply  its  own  law  to  en- 
force it/* 

Here,  it  will  be  observed,  the  contract  itself,  ex  direeto,  ex- 
cluded personal  liability.  There  is  a  difference  between  this 
and  a  contract  which  binds  the  party  personally,  but  which  the 
laws  of  the  country  enforce  only  in  remj  and  not  in  personam^ 
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It  is  from  a  failure  to  apprehend  this  distinction,  it  seems,  that 
some  Courts  have  supposed  they  were  following  the  above- 
case,  in  holding  that  the  law  of  the  contract  must  control 
such  a  case  as  that  before  us ;  and  that  a  party  discharged 
from  imprisonment  by  the  laws  of  the  State  where  the  cob- 
tract  was  made,  cannot  be  arrested  on  the  same  debt  in  an- 
other State. 

As  we  have  suggested,  the  rule  we  lay  down  is  founded 
upon  plain  principles  of  reason  and  propriety.  A  different 
principle  would  give  to  the  laws  of  a  State  extra  territorial 
operation,  causing  those  of  one  State  to  control  in  lyiother,  in 
the  enforcement  of  remedies. 

[2.]  This  rule  is  not  in  conflict  with  the  clausQ  of  the 
Constitution  of  the  U.  S.  which  .declares  that  "  full  faith  and 
credit  shall  be  given,  in  each  State,  to  the  public  acts,  re- 
cords and  judicial  proceedings  of  every  other  State."  This 
clause  is  not  to  be  received  in  the  fullest  import  of  the 
terms.  It  is  refcrrible  to  such  records,  &c.  as  pleadingn 
and  evidence.  Any  other  construction,  which  would  give  the 
same  effect  to  a  foreign  judgment  as  to  our  own,  would,  indeed, 
be  to  give  the  laws  of  one  State  complete  ojperation  in  an- 
other— would  bo  to  make  a  judgment  in  one  State  binA 
property  in  another.  (See  James  vs.  Allen,  1  Dall.  188. 
Mills  vs.  Duryee^  7  Oranch,  481.  Whittemore  vs.  AdamSy 
2  Cato.  633.) 

Let  the  judgment  be  affirmed. 


,•  *   '-  ■  i 
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1^0.  107. — P.  B.  Cox,  plaintiff  in  error,  vs.  The'  Mayor  t 
City  Council  of  Griffin,  defendants  in  error. 

[1.]  Creditors  of  the  Monroe  Rail  Road  k  Banking  Companj  levied  on  cer- 
tain lots  in  the  City  of  Griffin.  The  Mayor  &  Council  of  the  Citj  of 
Grifiin  filed  a  bill  against  those  creditors,  to  prevent  the  leries  from  being 
e:Eecuted,  alleging  that  the  lots  had  been  dedicated  to  certain  nses  for  the 
benefit  of  the  citizens  of  Griflfin:  //t7</,  that  such  a  bill  lay  at  the  instance 
of  tlie  Mayor  &  Council  of  the  City  of  Griffin.     But  see  the  opinion. 

[2.]  Whether  an  injunction  shall  be  dissolved  or  not,  on  the  coming  in  of 
the  answer,  is  a  question  for  the  discretion  of  the  Conrt. 

In  Equity,  in  Spalding  Superior  Court.  Decision  by 
Judge  Starke,  May  Term,  1855. 

Some  time  prior  to  the  Month  of  June,  1840,  the  Monroe 
Rail  Road  k  Banking  Company  laid  off,  in  the  then  County 
of  Pike,  now  the  County  of  Spalding,  on  the  line  of  the  Mon- 
roe Rail  Road,  the  place  of  a  city  named  and  entitled  the  City 
of  GriflBn,  consisting  of  divers  streets  and  alleys,  building 
squares  and  lots,  and  of  squares  and  lots  especially  set  apart, 
designated,  reserved  and  dedicated  as  public  squares,  sites 
for  churches,  academies,  burial  grounds,  and  a  square  as  the 
site  of  a  general  parade  field  and  a  court-house  site. 

In  June,  1840,  the  company  exposed  the  city  lots  to  salCy 
with  the  reservations  of  the  streets  and  lots  aforesaid,  witH 
the  public  understanding,  on  the  day  of  sale,  that  said  lots 
and  squares  were  to  be  dedicated  to  religious,  educational 
and  public  uses.  A  great  number  of  lots  were  sold  for  large 
prices.  Pinkney  B.  Cox  and  Gabriel  H.  Cox  obtained  judg- 
ments against  the  Monroe  Rail  Road  &  Banking  Company, 
long  after  the  sale  of  the  said  city  lots  by  said  company,  and 
caused  the  /.  fas.  issued  thereon  to  be  levied  upon  lots  set 
apart  and  dedicated  as  sites  for  Episcopal  and  Protestaiit 
Methodist  Churches;  one  set  apart  foi^  a.  fiemale  academy, 
and  one  reserved  and  dedicated  for  a  public  square.  .  Also  .a 
lot  set  apart  and  dedicatee^  as  a  site  for  a  Pr^abjtjexian 
Church.  *      * 


l>fiCA!FUK,  AUGUST  TBftM,  1855.  72Jr 

Ct4  w.  Th*  Major  k  City  C.  Oriffin. 

.  l%e  bill  set  forth  the  foregoing  facts,  and  prayed  that' 
Sittkney  JB;  and  Gabriel  H.  Cox,  be  perpetually  enjoined 
ftom  proceeding  with  their  fi.  fas.  against  said  property. 

.  To  this  bill  Pinkney  B.  Cox  filed  his  answer,  in  which  he 
adflQiits  that  the  Mayor  k  Council  of  Chrifliti  is  a  body  corpora 
ate,  created  by  the  Act  of  the  Legislature,  passed  in  1860, 
and  denies  that  they  had  any  existence  as  such,  prior  to  that 
timer.  Tlie  defendant  admits  the  laying  off  the  City  of  Grif- 
ftft»  as  charged  in  the  bill,  but  denies  that  the  lots  levied  o» 
were  dedicated  to  public  uses;  and  charges  that  they  arQ  now 
vacant  and  unoccupied. 
'  *  The  defendant^  in  his  answer,  denies  that  the  Mayor  k 
'  ^hy  Council  have  any  jurisdiction  or  authority  over  the  lotft 
alid  squares  in  said  city,  which  have  been  levied  on.  ^ 

The  defendant  denies  that  the  Monroe  Rail  Road  Company^ 
♦ver  made  any  donation  of  the  lots,  either  public  or  private; 
and  charges  that  the  legal  title  to  the  same  is  still  in  the  com- 
l^ny.  The  defendant  charges  that  the  said  company  is  in- 
solvent and  owns  no  other  property,  subject  to  his  claims, 
tban  that  which  has  been  levied  on,  and  insists  that  the  com- 
•  nlainant  is  a  volunteer  and  an  interloper — having  no  right  or 
authority  to  interfere. 

Upon  the  coming  in  of  the  answer,  defendant  moved  the 
CJourt  to  dissolve  the  injunction,  upon  the  grounds — 

1st.  Because  the  equity  of  the  bill  is  sworn  off. 

2nd.  Because  the  complainant  does  not  show  that  he  has 
any  interest  in  the  property,  or  any  title  thereto,  or  privity 
with  the  parties ;  and  docs  not  show  the  legal  title  out  of  the 
company,  or  that  he  has  any  right  of  trusteeship  over  siud 
property,  by  charter  or  otherwise.'* 

The  complainant  moved  the  Court  to  read  the  affidavits  of 
/l.  a.  Gaulding  and  William  M.  Leak,  in  support  of  his  bill, 
in  substance,  as  follows:  "that  deponents  were  present  at 
the  sale  of  lots  in  the  City  of  Griffin,  in  June,  1840,  by  Lew- 
is l!  Grifin,  tlie  President  of  the  Monroe  Rail  Bead  k  Bank- 
ing C(Hnpany ;  that  the  said  Griffin,  then  and  there,  in  % 
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public  Bpeeck,  stated  as  an  iiidacemcnt  for  purchat^crs  to  pay 
higher  prices  for  lota,  that  the  public  squares,  ohnrch  and 

.  academy  lots,  were  reserved  and  dedicated  by  the  company 
for  the  use  of  the  public,  for  the  purposes  specified  in  the 
plan  of  said  city,  and  that  those  purchasing  lots  would  pur- 
(diase  an  interest  in  said  lots  so  dedicated,"  &c.  &c. 

To  the  reading  of  these  affidavits  defendant  objected,  upoa 
the  ground  that  the  affiants  were  citizens  of  Griffin  ;  nnd  aa 
•nch,  liable  to  pay  taxes  for  Lawyers\.fee8,  oosts^  &c.  in  this 
case.  The  Court  over-ruled  the  objection  and  allowed  the 
affidavits  to  be  read,  and  defendant  excepted. 

After  argument  being  had  on  the  motion  to  dissolve  the 
iigunctiou,  the  Court  over-ruled  the  motion  and  refused  to* 

^dismiss  the  bill,  and  defendant  excepted. 

Cox,  for  plaintiff  in  error. 

Alford  &  Moore,  for  defendants. 

By  the  Court. — Benninu,  J.  delivering  the  opinion. 

Ought  the  injunction  to  have  been  dissolved  ?  This  is  the 
only  question. 

The  motion  to  dissolve  the  injunction  was  put  upon  the 
two  following  grounds : 

"  First.  That  the  equity  in  said  bill  is  sworn  off. 

"  Secondly.  That  the  complainant  does  not  show  that  he 
has  any  interest  in  the  property,  or  any  title  thereto,  dir  pri- 
vity with  the  parties ;  nor  does  he  show  legal  title  out  of  the 
Monroe  Rail  Road  &  Banking  Company  ;  nor  does  he  show 
his  right  of  trusteeship  over  said  property,  by  charter  or  oth- 
erwise.'* 

The  latter  of  these  two  gi*ounds  may  be  resolved  into  the 
general  proposition,  that  even  if  the  bill  be  true,  the  com- 
plainant had  no  right  or  title  to  sue  ip  respect  to  the  matters 
statedsin  the  bill.     This  ground  will  be  first  considered. 

The  complainant,  the  Mayor  and  Council  of  the   City  of 
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<jriffin,  states  its  claim  to  the  right  to  bring  the  bill  in  tho 
following  words :  "  And  your  orator  further  states  that  the 
corporate  authority  of  the  said  City  of  Griffin  extends,  by 
law,  over  all  that  area  of  land  lying  within  one  mile  of  the 
centreof  said  city,  according  to  its  original  plan;  and  that 
the  several  streets  and  alleys,  public  squares,  church  H<]uareB 
or  lots,  academic  squares  or  lots,  court  house  square,  burying- 
g^ound  and  general  parade-field,  hereinbefore  mentioned,  are 
within  the  corporate  limits  and  jurisdiction  of  said  city.  And 
your  orator  avers,  that  among  the  powers  and  duties  apper- 
taining to  your  orator,  under  the  charter  of  the  City  of  Griffin, 
and  resulting  from  your  orator's  character  and  functions  as  % 
municipal  corporation,  is  that  of  exercising  municipal  care, 
protection  and  trusteeship  of  and  over  the  streets  and  alleys 
aforesaid  of  said  city,  and  of  and  over  the  aforesaid  public 
squares,  church  squares  or  lots,''  &e.  ^'  It  is  clearly  part  of 
your  orator's  duty  and  jurisdiction  to  take  care  and  see  to  it, 
that  said  parcels  of  land,  nor  any  portion  thereof,  be  stripped 
in  any  manner,  or  by  any  means,  of  the  public  character  im- 
pressed on  them  in  the  original  plan  of  the  city,  or  be,  by 
any  mode,  converted  into  mere  private  property,"  Ac. 

The  complainant  does  not  claim  that  in  these  lots,  squares, 
alleys  and  streets,  it  has  any  ^roperfy  whatever.  It  merely 
claims,  that  '^  among  the  power h  and  dutien  appertaining"  to 
it  "is  thnt  of  exercising  municipal  care,  protection  and  trus- 
teeship of  and  over  the  streets  and  alleys,"  Ac.  of  the  city  ; 
and  that,  by  virtue  of  this,  it  has  the  right  to  prosecute  this 
suit ;  a  suit,  the  object  of  which  is  to  prevent  the  sale  of  the 
streets,  alleys  and  lots  aforesaid,  as  private  property,  under 
execution  against  the  Monroe  Rail  Road  &  Banking  Company. 

What,  then,  are  the  "  powers  and  duties  appertaining"  to 
the  Mayor  and  Council  of  the  City  of  Griffin  ? 

When  this  case  was  argued  before  us,  we  found  it  difficult 
to  investigate  this  question.  The  suit  was  commenced  in 
1853.  At  that  time,  a  Statute  of  1850  was  in  force,  which, 
among  other  things,  declared'that  "  the  said  Mayorand  Coun- 
cil of  the  City  of  Griffin,  shall  be"  ''entitled  to  all  the  cor- 
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porate  privileges  of  the  corporate  authorities  of  the   City  of 

'  Angusta."  And  the  charter  of  the  Gitj  of  Augusta  we  could 
not  procure.  No  book  that  we  could  find  at  l>ecatur  con- 
tained a  copy  of  that  charter. 

And  this  point  in  the  case  turned  upon  what  that  charter 
contained ;  for  although  the  Act  aforesaid  of  1850,  was  re- 
pealed in  1854,  by  an  Act  ''  to  amend  an  Act  to  incorporate 
the  City  of  Griffin,"  &c.  yet  this  latter  Act  was  not,  as  it 
seemed,  relied  on  at  all  for  any  purpose,  by  either  party.  The 
defendant  admits  the  complainant  to  be  a  still  subsisting  cor- 
poration under  the  Act  of  1850.     His  language  is,  ^'  this  re- 

.  fponddut  admits  that  the  Mayor  and  Council  is  a  body  cor- 
porate, created  by  Act  of  the  Legislature  of  the  State  of  tieor- 

.  gfA^  approved  February  21st,  1850 ;  and  that  the  charter, 
according  to  said  Act  of  Incorporation,  is  declared  to  bo  the 
same  as  the  present  charter  of  the  City  of  Augusta.*' 

All  of  which  being  so,  it  followed  that  we  had  to  decide 
this  point  in  the  absence  of  the  law  which  governed  it. 

It  was  the  recollection  of  one  member  of  the  Court,  that 
the  grant  of  power  to  the  corporation  of  Augusta,  was  (^uite 
a  broad  grant — sufficiently  bi-oad  to  authorize,  in  his  opinion, 
such  a  bill  as  the  present  one. 

That  bill  had  had  the  sanction  of  His  lienor,  Judge  Starke, 
4>f  the  Superior  Court. 

[1.]  Under  such  circumstances,  what  could  this  Court  do 
but  affirm  the  action  of  the  Court  below,  and  say  that  the 
present  bill  is  one  which  the  complainant,  in  its  corporate 

/Character^  could  bring  ?     This,  therefore,  is  what  it  did. 

But  as  one  member  of  the  Court,  I  took  occasion  to  say  to 
the  other  two  members,  that  if,  when  I  should  come  to  write 
out  the  opinion  of  the  Court,  I  should  find  the  charter  of  the 
City  of  Augusta  to  be  such  as  not,  in  my  opinion,  to  sustain 

the  Court's  judgment  on  this  point,  I  should,  for  myself,  feel 
bound  to  say  so. 
And  this  I  shall  now  do;  for  having  examined  that  charter, 

I  do  not  think  that  the  judgment  of  the  Court,  on  this  point, 

is  sustained  by  it. 
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The  following  arc  the  words  in  which  tliis  charter  confers 
power  or  franchises  of  a  general  nature,  on  the  ^'  City  Council 
of  Augusta:"  ^^  And  they  and  their  successors  hereafter  to  be 
appointed,  shall  have  a  common  seal,  and  shall  be  capable,  in 
law,  to  purchase,  have,  hohl,  receive,  enjoy,  possess  and  re- 
tain to  them  and  their  successors  in  office,  for  the  use  of  the 
City  of  Augusta  in  perpetuity,  or  for  any  terra  of  years,  any 
estate  or  estates,  real  or  personal,  messuage,  lands,  tenements 
or  hereditaments,  of  what  kind  or  nature  soever,  within  tho 
limits  of  the  said  city,  and  to  sell,  alien,  exchange  or  leaso 
the  same  or  any  part  thereof  ns  they  shall  think  proper,  and 
by  the  same  name  to  sue  and  be  sued,  plead  and  be  impleaded, 
answer  and  be  answered  unto  in  any  Court  of  I^aw  or  Equity 
in  this  State;  and  they  shall  also  be  vested  with  full  power 
and  authority,  from  time  to  time,  under  their  common  seal, 
to  make  and  establish  such  by-laws,  rules  and  ordinances  re- 
specting the  harbor,  streets,  public  buildings,  workhouses, 
nid>rkets,  wharfs,  public  houses,  carriages,  wagons,  carts, 
drays,  pumps,  buckets,  fire  engines,  the  care  of  the  poor,  the 
regulation  of  disorderly  people,  negroes;  and,  in  general, 
every  other  by-law  or  regulation  that  shall  appear  to  them 
requisite  and  necessary  for  the  security,  welfare  and  conve- 
nience of  the  said  city,  or  for  preserving  peace,  order  and 
good  government  within  the  same;  and  the  said  city  council 
shall  also  be  vested  with  full  power  and  authority  to  make 
such  assessments  on  the  inhabitants  of  the  City  of  Augusta, 
or  those  who  hold  taxable  property  within  the  same,  for  the 
safety,  benefit,  convenience  and  advantage  of  the  said  cityj 
as  shall  appear  to  them  expedient ;  and  to  affix  and  levy  finea 
for  al)  offences  committed  against  tho  by-laws  of  the  said  city ; 
and  they  ai*c  hereby  authorized  to  appoint  a  clerk,  treasurer, 
harbor  master,  fire  master,  marshal,  constables  and  all  such 
other  officers  (affixing  the  salaries  and  fees  of  such  officers  re- 
spectively) as  shall  appear  to  them  requisite  and  necessary 
for  carrying  into  effectual  execution  all  the  by-laws,  rules 
and  regulations  they  may  make  for  the  good  orJer  and  gov- 
ernment of  the- said  city,  and  the  persons  residing  therein  : 
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Provided^  that  nothing  herein  contained  shall  authorise  to 
remove  or  alter  the  place  for  the  public  market  house  withtt 
the  said  city,  but  the  one  now  established  may  be  enlarged  or 
extended  as  the  convenience  of  the  citizens  may  from  time  to 
time  require ;  nor  shall  they  make  any  by-laws  repugnant  to 
the  Constitution  or  laws  of  the  land :  And  provided,  aboy 
that  the  by-laws,  rules  and  ordinances  they  make  shall  at  all 
times  be  subject  to  the  revisal,  alteration  or  repeal  of  the  Le- 
gislature/'    (Mar.  ^  Craw.  138.) 

Now  among  the  powers  conferred  by  these  words,  I  see 
none  which,  in  my  opinion,  authonEes  the*  corporation  to 
bring  such  a  bill  as  this  is.  The  power  to  make  by-laws  of 
any  kind  cannot,  I  think,  authorize  such  a  bill.  The  bring- 
ing of  such  a  bill  cannot  be  in  the  exercise  of  the  power  to 
make  a  by-law ;  nor,  indeed,  is  it  pretended  that  this  bill 
was  brought  for  the  violation  of  any  by-law. 

Such  acts  as  those  complained  of  in  this  bill  could  not,  as 
far  as  I  can  see,  interfere  with  the  exercise  of  any  one  of 
the  powers  enumerated  in  the  aforesaid  words  of  the  charter. 

And  if  this  be  so,  on  what  ground  is  it  that  the  corpora- 
tion can  justify  the  bringing  of  a  bill,  with  respect  to 
such  acts  ?  It  could  exercise  all  of  its  powers  to  the  fuU, 
notwithstanding  that  such  acts  should  be  done.  What  need, 
then,  would  it  have  of  any  aid  from  Equity?  If  the  acts 
were  such  as  would,  if  done,  stop  it  from  exercising  any  of  its 
powers,  then  it  would  have  a  reason  for  asking  Equity  to  pre- 
vent such  acts  from  being  done. 

And,  if  such  acts  as  those  complained  of  in  this  bill 
would*  not  interfere  with  the  exercise  of  any  of  the  "^;o«?- 
#r«**  of  the  corporation,  they  could  not  interfere  with  the 
performance  of  any  of  the  **  duties"  of  the  corporation  ;  for 
it  cannot  be  the  duty  of  a  ^Corporation  to  do  more  than  exer- 
cise all  of  its  powers. 

The  rhui-ter,  then,  did  not,  as  it  seems  to  me,  give  the 
Mayor  and  Council  of  the  City  of  Griffin  the  right  to  bring 
this  bill. 

And  when  1  look  into  general  law,,  (if  t  am.  at  liberty,  in 
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9uch  a  case>  to  look  there  at  all,)  I  also  find  nothing  which,  as 
I  think,  authorizes  such  a  bill. 

•  All  remedies  are  for  injuries  to  rights;  and  all  rights  re- 
late either  to  the  person  or  to  property.  /  .   ' 

But  the  acts  complained  of  in  this  bill  do  not  injure  wy 
right  relating  cither  to  the  person  or  to  the  property  of  tbe 
eomplainant. 

Could  this  complainant  compromise  the  matter  in  contra^ 
versy  in  this  case,  or  release  the  difefendant  from  liability  on 
account  of  the  acts  complained  of,  so  that  the  compromise  br 
the  release  would  be  a  bar  to  any  action  which  the  citizens  of 
Griffin,  or  '  any  of  them,  might  have  against  the  defendant 
fbr  such  acts  ?  According  to  the  bill,  it  is  those  citizens  who 
own  all  the  rights  which  resulted  from  the  alleged  dedication 
ttiade  by  the  Monroe  Rail  Road  k  Banking  Company.  As 
to  those  rights,  the  corporation  owns  nothing  whatever.  They 
would  continue  to  exist  if  the  corporation  were  extinguished 
forever. 

I  can  find  no  precedent,  and  I  know  of  no  principle,  whicK; 
warrants  a  bill  of  this  kind.  I  am  obliged  to  say,  therefore, 
that  I  think  that  the  judgment  of  the  Court  (which  I  concur- 
red in  giving)  was  wrong.  I  now  think  that  the  complainants - 
had  no  right  to  bring  such  a  bill  as  the  present  one  is ;  and, 
therefore,  of  course,  I  think  the  Court  below  was  in  error 
not  to  dissolve  the  injunction.  That  was  all  it  was  asked 
to  do. 

The  other  question  is,  was  the  equity  of  the  bill  sworn  off? 

We  rather  think  it  was.  But  still,  we  cannot  say  that  it 
follows  that  the  injunction  should,  as  a  matter  of  course,  have 
been  dissolved.  This  Court  has  more  Hhan  once  held  that  the 
dissolving  or  not  dissolving  of  an  injunction,  is  a  matter 
within  the  discretion  of  the  Court.  (15  Ga,  R.  556.  12  d^i 
8.     9  do.  552  ;  and  see  13  do.  145.) 

■In  this  case,  the  main  matter  in  dispute  happened  nearly 
fifteen  years  before  the  answer  was  filed.  It  was  of  a  iHt^ 
tiire,  too,  about  which  the  memory  might  well  be  at  fault. 
The  question  as  raised  by  the  bill  and  answer^was,  whether 
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the  sale  of  the  city  lots  was  according  to  one  plan  of  a  city 
€r  according  to  another,  but  not  very  and  dissimilar  plan. 

In  such  a  state  of  things,  the  Court  might  properly,  as  we 
think,  in  the  exercise  of  its  discretion,  listen  to  the  affidayita 
filed  by  the  complainants  in  support  of  the  statements  in  the 
bill ;  and  so,  refuse  to  dissolve  the  injunction. 

And  how  much  the  credibility  of  the  aflSants  was  affected  fcy 
the  fact  that  they  were  citizens  of  Griffin,  was  a  question  for 
tiie  Court. 

[2.]  In  short,  in  the  refusal  of  the  Court  to  dissolve,  the* 
injunction,  we  do  not  see  any  '^  flagrant  abuse'*  of  discretionu 

We  therefore  affirm  the  judgment  of  th<i  Court  below. 


No.  108. — ^William  B.  Chapman,  plaintiff  in  error,  vs.  The 
State,  defendant  in  error. 

[1.]  Hudson  and  Hutson  are  idem  9onan«. 

[2.]  Although  the  State  should  fail  to  prove  nnv  particular  dav,  month  or 
year  on  which  the  defendant  played  und  bet  at  cards,  still,  the  testimony  is 
gufficient  to  warrant  a  conviction,  if  it  is  shown  to  have  been  done  at  any 
time  within  two  years  immediately  preceding  the  term  of  the  Court  at 
which  the  bill  was  found. 

Indictment  for  misdemeanor,  in  Fulton  Superior  Court. 
Tried  before  Judge  Bull,  April  Term,  1855. 

This  was  an  indictment,  found  by  the  Grand  Jury  of  Ful- 
ton County,  at  the  April  Term,  1854,  of  the  Superior  Court, 
against  the  defendant,  William  B;  Chapman,  for  playing  and 
betting  at  various  games  played  with  cards.  To  which  the 
plea  of  not  guilty  was  filed. 

On  the  trial,  Counsel  for  the  defendant,  before  arraignment^ 
xnored  the  Court  to  quash  the  hill'  of  indictmeaty  upoft  tbe 
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ground  that  it  appeared,  from  the  bill,  that  Wesly  Hudfion 
and  Edmund  R.  Gresham,  acted  as  Grand  Jurors  in  finding 
the  said  bill,  iirhen  it  appeared  from  the  minutes  of  the  Court, 
at  April  Term,  1864,  that  Wesly  Hutaon  and  Edmund  R. 
Gresham,  were  sworn  and  acted  as  Grand  Jurors  at  said  term 
of  the  Court,  when  said  bill  was  found.  Which  motion  the 
Court  over-ruled,  having  previously,  on  motion  of  the  Solici- 
tor General,  allowed  the  minutes  of  the  Court  to  be  corrected, 
upon  parol  proof  that  the  name  of  the  Juror  was  Edmund  R. 
Gresham,  so  as  to  mnke  the  name  of  the  Juror  Gresham,  upon 
the  minutes,  correspond  with  that  inserted  in  the  bill  of  in- 
dictment ;  and  Counsel  for  defendant  excepted. 

James  Sartin,  sworn  for  the  State,  testified:  "that  he  saw 
defendant  play  :ind  bet  ff-*!'  money  at  a  game  of  cards,  poker 
or  seven  up,  some  time  during  the  years  1851, 1852, 1853,  or 
1854 — could  not  specify  the  year — thought  it  was  within  two 
jears  immediately  j)receding  the  term  of  the  Couit  at  which 
the  bill  of  indictment  was  found ;  could  not  state  the  day, 
month  or  year." 

Counsel  for  defendant  requested  the  Court  to  charge  the 
Jury«  that  before  they  could  find  the  defendant  guilty,  it  was 
iocuinbent  upon  the  State  to  prove  and  show  a  particular  day 
upon  which  the  ofience  was  committed. 

Which  charge  the  Court  refused  to  give,  but  did  charge  the 
Jury,  "  that  if  they  were  satisfied  from  the  evidence,  that  the 
defendant  had  played  and  bet  for  money  at  any  game  of 
cards  charged  in  the  bill  of  indictment,  at  any  time  within 
two  years  immediately  preceding  the  term  of  the  Court  at 
which  said  bill  was  found,  although  the  State  had  shown  no 
particular  or  specific  day,  month  or  year,  they  ought  to  find 
the  defendant  guilty. 

To  which  charge  and  refusal  to  charge  by  the  Court,  Coun- 
sel for  defendant  excepted;  and  upon  these  exceptions,  er- 
rors have  been  assigned. 

TOIi.ZTm-93 
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Gartkell  &  Glesn,  for  plaintiff  in  error. 

Sol.  Gexl.  Bleckley,  for  defendant  in  error. 

By  the  Court. — Lumpkix,  J.  delivering  the  opinion. 

\IJ\  No  error  is  assigned  as  to  Gresham's  name ;  and  the 
question  is,  whether  Hudson  and  Ilutson  be  idem  ^onans  f 

In  T  Mis8<mn  Iteporta^  142,  the  point  was  made  upon  this 
identical  name ;  and  it  was  held,  that  the  popular  proaunoia- 
tion  of  the  two  letters  which  constitute  the  alleged  difference 
in  the  word,  whether  written  Hudson  or  Hutson,  being  pre- 
cisely the  same,  there  was  no  difference. 

We  would  merely  add,  that  mistakes  in  spelling  or  writing 
the  names  of  Grand  Jurors,  either  by  the  clerk  of  the  Jury, 
in  the  body  of  the  indictmqnt,  or  by  the  Clerk  of  the  Court, 
upon  its  minutes,  may  always  be  corrected — the  real  ques- 
tion being  as  to  the  identity  of  the  person.  The  change  con- 
tinually going  on  in  the  mode  of  spelling  names — the  differ- 
ent pronunciation  of  the- same  name,  according  to  the  circum- 
stances and  condition  in  life  of  the  owner,  makes  the  obje<^ 
tion,  upon  the  score  of  discrepancy,  much  less  material  than 
formerly.  Idem  Bonann  is  no  longer  an  infaUible  test. 
Identitatc  personam,  and  not  identitate  nominis^  is  and  should 
always  have  been  the  true  and  only  issue. 

[2.]  We  sec  no  error  in  the  charge  of  the  Court.  It  was 
in  conformity  with  the  law  and  the  decisions  of  this  Court, 
and  is  the  best  rule  that  could  be  prescribed  for  defendants ; 
because  the  more  vague  and  indefinite  the  accusation  and  the 
proof,  as  to  time,  place  and  circumstance,  the  more  secure 
and  complete  will  be  the  bar  against  any  other  prosecution 
for  a  similar  offence,  within  the  statutory  period  of  limitation. 
And  the  (mu%  will  be  upon  the  State,  under  such  generality, 
to  show  that  it  was  a  different  offence — the  record  being  pri- 
ma facie  evidence  that  it  was  the  same. 
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No.  109. — William  S.  Heard,  plaintiff  in  error,  v8.  Allen 
B.  Heard,  defendant  in  error. 

[1.]  A  certiorari  does  not  lie  to  correct  Uie  decision  of  a  Court  conreiicil  to 
hear  and  detennino  cases  under  tlie  Act  of  1821,  pafRed  for  the  pur]  on 
of  quieting  and  protecting  the  possession  of  personal  property,  Ac. 

Certiorari,  in  Heard  Superior  Court.  Heard  and  decided 
by  Judge  Bull,  June  Term,  1855. 

Allen  B.  Heard  sued  out  before  Wm.  T.  Davis  and  John 
J.  Hendricks,  Justices  of  the  Peace,  a  possessory  warrant 
against  Wm.  S.  Heard,  for  the  recovery  of  the  possession  of 
a  negro  woman  slave,  Esther,  alleging  in  his  affidavit,  "  that 
on  or  about  the  Ist  of  July,  1853,  Wm.  S.  Heard,  by  fraud, 
seduction,  or  other  undue  or  unlawful  means,  took  and  carried 
away  the  said  slave  from  the  possession  of  defendant,''  &c. 

The  officer  arrested  the  defendant  and  brought  him  before 
the  Justices,  on  the  20th  of  December,  1854 ;  his  Counsel 
not  being  present,  the  Court  postponed  the  trial  until  the  SSd, 
when  the  defendant  again  asked  for  a  continuance,  on  the 
ground  of  an  absent  witness — ^remarking,  that  if  the  Court 
would  give  him  one  hour  he  would  go  to  trial  whether  his 
witness  was  preBent  or  not.  The  Court  consented.  On  the 
trial,  the  plaintiff  proved  his  possession  of  the  slave  in  the 
year  1858,  and  the  admissions  of  defendant,  that  he  had  the 
alave  in  possession  when  arrested  by  the  officer  under  the 
warrant. 

The  Justices  committed  the  defendant  to  jail,  without  bail 
<>r  mainprise,  until  the  said  nogro  woman  should  be  produced ; 
whereupon,  the  defendant  sued  out  a  writ  of  eeriwrari  to  the 
Superior  Court  of  said  county,  asking  the  Court  to  review 
and  reverse  the  decision  of  the  Magistrates — 

Ist.  Because  the  plaintiff  embraced  several  distinct  and 
anbstantive  grounds  in  his  affidavit,  as  the  means  by  which  he 
loet  possession  of  the  said  negro  woman. 
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2d.  Because  the  Conrt  forced  him  to  trial  without  his  wit- 
iiess. 

3d.  Because  the  plaintiff  did  not  swear  positively,  but  that 
he  was  advised  and  believed,  that  the  uegro  woman  was  in  the 
possession  of  the  defendant.  At  the  hearing  of  the  certiora- 
rif  Counsel  for  the  dcfeiidaut  moved  to  dismiss  the  certiorari, 
upon  the  ground  that  it  will  not  lie  for  error  committed  in  the 
judgment  of  the  Court  below,  in  the  trial  had  upon  the  return 
of  the  possessory  warrant.  The  Court  sustained  the  motion 
and  dismissed  the  certiorari^  and  Counsel  for  Wm.  S.  Heard 
excepted. 

Mabry,  for  plaintiff  in  error. 

Feathbrstone,  for  defendant  in  error. 

By  the  Court — Starnes,  J.  delivering  the  opinion. 

In  the  case  of  Marehnan  us.  Toddy  (15  Oeo.  37,)  this 
Oourt  suggested  that  it  was  questionable  whether  or  not  the 
Legislature  had  made  suitable  provision  for  carrying  into  ef- 
fjdct  the  grant  of  power  by  the  Constitution  to  the  Superior 
Courts  for  the  purpose  of  correcting  errors  by  certiorari,  in 
flome  cases  where  the  proceeding  by  an  Inferior  Judicatory 
IB  of  a  summary  nature — and  especially  in  cases  arising  un- 
der the  Act  of  1821,  for  quieting  the  possession  of  personal 
property.  Further  consideration  has  satisfied  our  minds  that 
X)ur  legislation  on  this  subject  has  no  application  to  such 
cases.  ' 

The  54th  section  of  our  Judiciary  Act  of  1799,  in  direct 
.terms,  refers  to  the  writ  of  certiorari  issuing  to  the  Inferior 
Court — the  county  Court  so  called. 

The  Act  of  December  16th,  1811,  regulates  the  granting 
of  the  writ  of  certiorari  in  ''  a  Magistrate's  Court,"  where  the 
.case  has  been  "  tried  by  a  Jury  in  said  Court."  An  Act  of 
Deocmber  29th,  1838,  limiting  the  time  in  which  a  certiorari 
shall  be  brought,  to  the  period  of  six  months  next  after  the 
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tiiase  has  been  determined,  refers  to  this  Act  of  1811,  is  amen- 
datory of  it,  and  applies  only  to  cases  of  certiorari  granted 
after  a  Jury  trial  in  a  Justice's  Court. 

An  Act  of  1831,  authorizes  "  the  prevailing  party"  to  haye 
execution  for  the  costs  "in  all  cases  carried  up  from  a  Jus- 
tice's Court,"  if  "  the  writ  of  certiorari  shall  be  sustained, 
and  a  new  trial  ordered."  Thus  looking  to  the  definite  or- 
ganization of  a  JuBticca  Court.  But  who  shall  grant  an  ex- 
ecution for  costs  in  such  a  case  as  that  before  us,  if  it  be  sent 
back,  especially  if  both  Magistrates  shall  have  gone  out  of 
office? 

An  act  of  December  27th,  1842,  refers  to  cases  of  cer^ 
tiorari  granted  after  a  trial  on  the  appealin  a  Justice*s  Court. 

And  the  Act  of  February  21,  1850,  allowing  the  Clerk  of 
the  Superior  Court  to  grant  the  writ  of  certiorari,  and  ren- 
dering the  Judge's  sanction  unnecessary,  applies  also  to  cases 
{}{  certiorari  from  a  judgment  in  a  ^'Ju8tice*s  Court." 

All  of  these  Acts,  and  the  general  Constitutional  provision 
by  which  the  Superior  Court  is  empowered  to  correct  errors 
in  Inferior  Judicatories,  by  writ  of  certiorari^  (and,  together, 
they  constitute  our  legislation  on  this  subject,  we  believe,)  in 
our  opinion,  have  application  to  Courts  which  have  something 
like  permanence  in  their  organization,  as  the  Inferior  and 
Justice's  Courts  proper,  or  the  Municipal  Coui-ts  in  some  of 
the  cities.  When  error  is  ctnnmitted  by  such  Courts,  and  is 
taken  up  for  correction,  the  judgment  remitting  the  cause  can 
be  sent  back  to  a  judicatory  having  a  definite  existence,  a 
fixed  organization. 

But  to  whom  can  such  a  judgment,  in  a  case  like  this,  be 
sent,  when  the  error  is  committed  by  a  Court  called  together 
for  a  temporary  puri)osc,  and  existing  only  for  the  time  of 
the  trial  V  Suppose  the  two  Justices  who  tried  the  case  have 
^ne  out  of  office,  to  whom  shall  the  case  be  sent  V 

It  was  not  the  Jasllce'.s  Court  for  cither  of  the  districts  in 
which  the  Magistrates  presided,  nor  of  both,  which  tried  the 
case,  but  it  was  the  Justices  themselves,  made  a  Court  pro 
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hacy  by  special  provision  of  law — which  Court  expired  with 
the  termination  of  the  trial. 

The  view  we  take  of  this  question  is  strengthened  by  the 
action  of  our  Legislature  in  the  case  of  a  certiorari  to  be  di- 
rected to  Justices  of  the  Peace  or  of  the  Inferior  Court,  try- 
ing slaves  or  free  persons  of  color  for  crimes  and  misdemea- 
nors, under  the  Act  of  December  19th,  1816. 

An  Act  of  December  29th,  1829,  provides,  that  in  such  ea- 
ses, a  certiorari  may  be  addressed  to  such  Justices,  directing 
them  to  certify  and  send  up  their  proceedings,  and  gives  to 
the  Superior  Court  the  right  to  make  ^'  such  order,  judgment 
and  decision  as  shall  be  agreeable  to  law  and  justice."  In 
the  second  section  of  the  Act,  this  judgment  is  termed  "  the 
final  order  and  decision,"  &c. 

It  will  be  seen  that  this  Act  thus  obviates  all  difficulty  or 
•embarrassment  in  sending  the  case  back  to  a  bench  of  Mag- 
istrates temporarily  convened  by  special  provision,  and  espe- 
cially by  making  the  judgment  of  the  Superior  Court  final 
4uid  conclusive. 

No  such  provision  has  becD  made  for  cases  like  that  before 
UB,  and  wo  must  afiirm  the  judgment  of  the  Court  below. 


No.  110. — Sahaii  II.  CoAJ.soN,  plaintiff  in  error,  vs.  Joseph 
TooKE,  executor,  defendant  in  error. 


[].]  8  II  r,  thr  widow  of  A  J  (.'  ami  B  B,  ai>pUcd  for  letters  of  administn- 
tioii  ii|>on  the  csinte  of  A  J  C,  decensed.  The  application  was  resiated,  oa 
the  ^ronntl  tliui  A  J  C  died  testate.  This  wiU  being  proven  in  solemn  fona, 
the  mmv  was  ndiiiitU'd  to  record.  S  If  C  moved  to  set  aside  the  probate 
that  she  was  an  infant  during  snid  f>roceeding,  and  did  not  attain  to  the 
age  of  21  until  12  months  after  its  termination:  //«M,  that  the  probate,  m- 
der  the  special  facts  of  the  case,  would  not  be  opened  fbr  her  benefit. 
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Motion  to  set  aside  probate  of  will,  in  Houston  Superiqr 
Court. 

.    For  the  facts  of  this  case  see  the  decision  of  the  Court. 

KiLLAN,  for  plaintiff  in  error. 

Bailey,  for  defendant  in  error. 

£lf  the  Court, -^LiiiVKiNy  J.  delivering  the  opinion. 

[1.]  Sarah  H.  Coalson  and  Bryant  Batton  applied  for  lettew 
of  administration  upon  the  estate  of  Andrew  J.  Coalson,  deoeaa- 
od,  the  husband  of  the  said  Sarah  IL  to  the  Court  of  Ordinary 
of  Houston  Countj.  The  application  was  caveated  and  r^ 
sisted  bj  Joseph  Tooke  and  Jacob  Watson,  who  moved  i» 
prove  and  set  up  an  alleged  copy  of  a  will  of  said  deceilsed^ 
in  which  the  said  Tooke  was  named  as  executor. 

The  Court  of  Ordinary,  at  its  September  Adjourned  Term^ 
1852,  awarded  judgment  against  the  granting  of  administrar 
tion,  and  set  up  and  admitted  to  probate  and  record  the  copj 
will,  the  same  having  been  proven  in  solemn  form.  An  ap- 
peal  was  entered  to  the  Superior  Court  by  Mrs.  Coalson  and 
Batton ;  and  the  Special  Jury  having  found  that  Coalson  died 
testate,  and  that  the  paper  propounded  was  a  true  copy  of  his 
last  will  and  testament,  the  original  having  been  destroyed, 
the  judgment  of  the  Ordinary  was  alBSrmed. 

Whereupon,  a  writ  of  error  was  prosecuted  by  Mrs.  Coal- 
son and  Mr.  Batton  to  this  Court ;  an(l  after  argument  had. 
at  the  February  Term,  1853,  the  judgment  of  the  Circuit 
Court  was  affirmed. 

Mrs.  Coalson  now  presents  herself,  and  representing  that 
she  had  not  attained  to  the  age  of  21  until  after  the  tvmina- 
tton  of  these  proceedings,  the  whole  thereof  may  be  annulled 
as  irregular,  illegal  and  voidable,  if  not  absolutely  void. 

Is  she  entitled  to  this  indalgenoe  ? 
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Whether  foanded  upon  solid  grounds  or  not,  the  distinotion 
seems  to  be  well  established  in  the  books,  that  while  iafant 
plaintiffs  will  be  bound  by  decrees  and  jadgments,  infant  de- 
fendants will  not,  unless  the  same  are  manifestly  for  their 
,J>^nefit,  or  unless  a  day  is  given  them  in  Court,  after  coming 
^f  age,  to  look  into  the  proceeding,  {Bingham  on  Infancy^ 
118.  5  Bac.  Abr.  123,  147.  2  Coke's  JnH.  388.  18  JSny. 
Ch.  Rep.  224,  225.  1  DanieVs  Cli.  Rep.  92.  2  Sch.  ^  Lef. 
159,     2  P.  WviB.  519.    2  Ball  ^  B.  464.) 

The  position  of  Mrs.  Coalson  to  this  litigation,  is  some- 
what doubtful.  She  is  the  movant,  it  is  true;  but  then  she 
is  met  with  a  caveat,  which  not  only  defeats  her  application, 
but  sets  up  a  new,  substantive  and  independent  issue.  Had  the 
defence  stopped  with  resistance  to  her  application,  upon  the 
plea,  for  example,  that  she  was  a  minor,  and  therefore  inca- 
pable of  administering,  the  question  would  have  been  a  plain 
one.  She  would  have  sustained  the  relationship  of  plaintiff 
to  the  proceeding,  unquestionably.  But  suppose  an  infant 
were  to  sue,  at  Law,  upon  a  monied  demand,  and  the  defend- 
ant plead  a  set-off  and  get  judgment  for  a  balance,  could  such 
a  judgment  be  set  aside  upon  the  ground  that  the  original 
plaintiff  in  the  case,  though  defendant  in  the  judgment,  was 
an  infant  ? 

I  confess  myself  somewhat  puzzled  to  solve  the  difficulty. 

But  is  there  not  another  principle  involved  in  this  case ; 
and  that  is,  what  is  the  effect  of  proving  a  will  in  solemn 
form  ?  Some  of  the  authorities  hold,  that  like  a  decree  in 
admiralty,  it  binds  every  body,  whether  made  parties  to  the 
proceeding  or  not,  and  whether  infants  or  adults.  That  in- 
,  fant  legatees  are  bound  is  clear,  unless  the  executor  colludes 
with  the  next  of  kin  or  is  guilty  of  gross  laches.  Mrs.  Coal- 
son is  a  legatee  of  her  husband's  will ;  but  this  doctrine  can- 
not apply  to  her,  because,  instead  of  being  represente^d  by 
the  executor,  his  interest  is  antagonistic  to  hers.  She  takes 
more  by  the  Statute  of  Distributions  than  she  does  by  the 
Will.  (1  Greenleafs  Ev.  §§541,  643,  550.  .  2  SmitVs  L.  C\ 
in  notas^  top^  pages  ^Z%^  ^M,  ^^  440^  442.) 
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JThis  case  k  environed  with  troubles. 

Mrs.  'Coalson  must  be  conwdcrcd  as  b^ing  present  "at  tbe 
l^robatioA  and  approbation''  of  this  testatnent,  to  nir  the 
quaint  language  of  Peter  Loveless  and  other  old  writers 
wills.  She,  in  connection  with  •  Bryant  Batton,  who  was, 
fact  if  not  iti  form,  licr  next  friend,  contested  the  validity 
the  will  through  three  Courts.  According  to  her  own  state- 
'  mcnt,  she  lacked  only  one  year  of  attaining  her  majority 
when  the  last  judgment  was  rendered.  She  had  been  a  wife 
anil  was  now  a  widow.  Shall  tliis  probate  be  now  set  aside 
at  her  instance,  admitting  that  there  was  some  oversight  or 
irTOgularitv  in  not  placing  it  upon  the  record  that  she  ap- 
peared, by  her  guardian  ad  Utevi,  Bryant  Batton  ?  .  Would 
not  this  be  sacrificing  the  substance  for  the  shad<^  ?  Would 
it  not  shock  the  moral  sense? 

Without  intending  to  intimate,  then,  what  wodld  be  the 
opinion  of  this  Court  as  to  the  effect  of  the  probate  of  a  will 
iii'Solemn  form,  should  a  /one  covert,  or  infants^  be  omitted 
in  the  notice ;  or  if  cited,  having  no  prochein  amiy  or  guardian 
ad  litem,  appointed  to  represent  their  interest,  wO  hold,  ub- 
det*  the  special  facts  and  circumstances  of  this  case,  that  this 
party  is  not  entitled  to  have  the  probate  of  the  will  re-opened 
for  her  benefit. 


TdL.  XTUI-94 
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No.  111. — John  Keal,  assignor^  plaintiff  in  error,  w. 
.  SliiKi'  G.  Lmiar,  Joun  Lamajc  and  Tho3..  R.  Lamab, 
•  defendants  in  error. 


[l.j  The  single  fact  thut  a  witness  appears  a3  a  party  upon  the  record,  u  not 
Bufficient  to  c.\cliule  his  teftiuiooy.  if  be  have  iio  interest  in  the  erenL 

[J.]  An  n»lminiitr:Uri.\  wvxs  exe«  uto  au  instrument  releasing  a  witnefis  from, 
all  lijiJjility  to  her  iiitof talc's  estate,  where  it  is  for  the  interest  of  the  estate 
that  this  >hould  be  done. 

[3.]  One  of  several  parties  dt^feii-lant  to  a  ju«lgmcnt  cannot  l»e  admitted  as 
a  witness  to  prove  ciicunistances  poiug  to  shov  that  the  judgmeot  was 
tl.inn.int.  ;-.s  \\\\i  UDuUMiO  Id  ail->^  him  to  furnish  evideueu  in  favor  of  hu 
own  inlerc.-t. 

[4*]  The 'Art  of  DccemLer  10.  1P22.  eomm only  called  the  Dormant  Jodg- 
nii*nt  Act.  doe5  not  necessarily  require  the  gettlement  of  executions  within 
thf  period  of  every  seven  years,  nor  prohibit  a  judgment  creditor  firom 
indulgfing  his  debtor,  in  'juod  inith^  beyond  that  time.  It  was  mtcndad  to 
prercnt  iha //•andu/.:n:  enrorvement  of  r/t/n/it/rt/ judgments  to  the  iigai^  of 
fxma  jhic  creditors. 


Ft.  Fa,  and  illegality,  in  Bibb  Superior  Court.  Decided  by 
Judge  P«>w;:ks,  May  Term,  ISoo. 

The  exceutorp  of  James  Billingslea  obtained  a  judgment 
and  execution  against  the  defendants  in  error,  at  the  Mardi 
Term,  184"),  of  Bibb  Inferior  Court.  On  the  15th  day  of 
January,  184i>,  the  plaintiff  transferred  the  /.  fa,  to  John 
Neal.  \)n  the  12th  day  of  June,  1850,  the  Sheriff  of  Pike 
County,  where  Neal  resided,  the  defendants,  at  that  time, 
liring  in  Bibb  and  Clarke  Counties,  made  a  return  on  said 
Jl./a.  of  "no  property.'* 

On  the  12th  day  of  August,  1854,  thc/./W.  was  levied,  by 
the  Sheriff  of  Bibb  County,  on  property  of  John  Lamar,  who 
died  .since  the  judgment  was  obtained,  one  of  the  dofcndantf^ 
and  a  joint  principal  in  the  fi.  fa.  To  which  proceeding  the 
administratrix  of  John  Lamar  filed  an  affidavit  of  illegality, 
on  the  following  grounds : 

1st.  Because  the  fi.  fa.  is  dormant,  the  return  of  the  Sheriff 
of  Pike  County  being  fraudulent,  defendants  having,  at  the 
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time,  property  in  Bibb,  Clarke,  Monroe  and  otlior  Counties, 
subject  to  the  fl,  fa. 

2d.  BecauRC  John  Lamar's   estate  is  discharged  from  all 
liability  on  account  of  said/. /a.  lie  being  only  s^cnrity  oft 
tlie  note  on  which  the/./(f.  ia  founded,  and  Neiil  having,  for  ^  y-     f 
a  oonnderation,  giren  II.  G.  Lamar  time  and  further  day  of    f^^ 
pftyment  on  the  fi.  fa.  without  the  consent  of  John  Lamar,  or        ^. 
his  repreaentatire  since  hia  death. 

fid.  Because  if  any  thing  is  due  on  said  fi.  fa.  it  is  only       * 
the  principal,  Neal  having  agreed  with  Henry  G.  l^amar  to 
jpve  him.  time  and  day  of  payment,  by  said  U.  G.  Lamar 
•gfeeing  to  pay  him  more  than  legal  interest  for  such  indiil- 
^tooe. 

On  the  trial,  the  defendant  having  first  released  Henry  G. 
Lamar  from  aU  liability  over  on  said  fe.  fa.  offered  him  as  w 
-witnesB  to  prove  that  John  Lamar  was  only  security  on  the       * 
note  upon  which  the  fi.  fa.  was  founded. 

FUuDtiff  objected  to  him,  on  the  ground  that  he  was  a 
Iparty  to  the  record  and  interested  in  the  issue ;  and  upon 
the  further  ground,  that  the  administratrix  of  John  Lamar 
was  not  the  proper  person,  and  had  not  the  power,  as  admii^- 
istratrix  to  release  the  witness.  The  Court  over-ruled  the 
'olyection,  and  plaintiff  excepted. 

The  Court  charged  the  Jury,  ^^  that  it  was  not  competent 
under  the  law,  to  carry  a)i./a.  to  a  county  remote  from  the 
residence  of  defendants,  where  they  had  property,  and  pro^ 
cure  in  this  remote  county,  where  they  had  none,  the  entry 
of  '  no  property'  in  order  to  keep  the  JE.  /a.  open  ;  sach  an* 
act  would  be  a  fraud  on  the  Statute ;  that  the  policy  of  the 
law  had  in  view  the  entire  setilement  of  old  JLfag.  withiir 
the  period  of  every  seven  years."  To  wUch  charge  of  Ae 
Court  plaintiff  excepted. 

WHirru;  Colb,  for  plaintiff  in  error.; 

Stubbs  k  Hill,  for  defendants  in  error. 


• 
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Bg  the  Court, — Stabnes,  J.  delivering, the  opinion. 

Ip  [1.]  The  point  first  made  in  this  case  presents  the  qaestioii, 

whether  or  not  the  mere  fact  that  the  name  of  a  iritaefls  ap- 
pears as  a  party  upon  the  record,  is  sufficient  to  exclude  Ids 
testimony,  even  though  he  has  no  interest  in  the  event. 

Having  fdly  discussed  this  question  in  the  case  of  Wo^lUn 
^  Co.  V9.  Nallf  decided  at  this  term  of  the  Court,  it  is  un- 
necessary for  us  to  add  the  reason  for  our  deoisioa  in  this 
case.  We  content  ourselves,  therefore,  with  referring  to  the 
Judgment  delivered  in  that  case,  for  the  reasons  which  influ* 
ence  us  to  decide  that  the  Court  below  was  right  in  holding, 
that  if  Col.  Lamar  had  no  interest-  in  the  suit,  he  was  not 
incompetent  as  a  witness,  because  he  was  nominally  a  pmrty 
to  the  same. 

[2.]  But  it  was  also  objected  that  the  administratrix  of 
John  Lamar  had  no  authority,  as  admmistratrix,  to  release' 
the  witness;  and  that  such  a  release  from  the  administratrix, 
if  it  were  lawful,  did  not  relieve  the  witness  from  li»bility  to 
the  plaintiff. 

We  have  no  difficulty  in  recognising  the  right  and  power 
of  an  administrator,  or  administratrix,  to  do  any  such  act  for 
die  benefit  of  the  estate.  Of  course,  he  or  she  acts  at  his  or 
her  peril.  If  the  act  be  for  the  interest  of  the  estate,  or  if 
it  be  what  should  reasonably  have  been  done,  under  the  cir- 
cumstances, for  the  promotion  of  the  best  interests  of  the 
estate,  the  law  will  sustain  and  protect  the  trustee  in  the  ex- 
.ercise  of  such  authority. 

It  is  true  that  the  release  in  question  did  not  relieve  Col.  L. 
from  liability  to  the  plaintiff;  and  therefore,  he  could  not  be 
•  competent  witness  to  testify,  generally,  in  the  case.  He 
might  have  been  allowed  to  testify  as  to  the  character  in 
which  John  Lamar  signed  the  note,  as  this  did  not  affect  his 
liability  to  the  plaintiff.  The  release,  thus,  wonld  remove  all 
Interest  springing  out  of  his  relati(»s  to  the  other  patties   in 
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tiie  eaae^  and  render  him  competent  t6  shoniT  the  fact  of  the 
oharaoter  in  which  John  Lamar  signed  the  note. 

[3.]  But  we  are  cli^rly  of  opinion  that  the  Court  erred  iilhold- 
ing  that  Col.  Lamar  could  be  a  competent  witness^  this  case, 
4;o  testify  generally,  and  thus  to  prove  circumstan^s,  the  efiSct 
•of  which  was  to  show,  or  was  intended  to  show,  that  the  judg-  '** 
laent  was  dormant.  Of  a  consequence,  the  result  from  such 
|iFOof,.if  it  were  credited,  would  be  the  release  of  the  parties 
frosa  liability  on  the  judgment.  The  record  could  be  used  in  fa-  ^ 
vor  of  the  witness;  and  he  would,  therefore,  be  interested  in 
a^iag  such  proof. 

•  [4.]  We  think,  too,  that  the  Court  erred  in  charging  the 
Jury,  in  substauce,  that  the  Act  of  our  Legislature  of  Decem- 
ber lUth,  1823y  commonly  .culled  the  Dormant  Judgment  Xct, 
had  in  view  the  settlement  of  executions  within  the  period  of 
eyery  seven  years,  if  defendants  had  property  suflScient  tm 
satisfy  them ;  and  that  some  effort  to  have  the  same  satisfied, 
must  be  made  within  that  period,  and  shown  by  the  return  of 
the  proper  officer. 

'  We  are  by  no  rnean^  prepared  to  hold  that  a  judgment 
crediior  may  not,  in  good  faith,  inijlulge  his  debtor  beyond  the 
period  of  seven  years,  and  have  a  return,  in  good  faith,  nrnde 
hj  the  proper  officer,  for  the  puf*pose  of.showing  part  payment, 
or  execution  to  a  certain  extent.  On  the  contrary,  we  hoU 
MMi  the  Act  was  passed,  as  it  shows  for  itself,  to  preveat 
fipandolent  coUnsion  between  parties  to  judgments,  for  Ike 
purpose  of  wrongfully  epforcing  suoh  judgfnents  to  the  injury 
odonafide  creditors,  and  that  this  was  the  mischief,  and  th« 
only  mischief,  intended  to  be  remedied. 


•;  \    ♦  ^      .r^ 
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ADMINtSTKATORS,  EXECUTOBS,  *c. 

1.  Ah  admi^istratot,  after  settlement  with  tlie  di^tributedfi, 
makes  a  return  to  the  Court  of  Ordinary  of  the  aeUler 
men\,  and  of  other  matters  occurring  before  the  act- 
tlement :  Hvldy  that  this  return  does  not  show  a  con- 
tihuin'g  trusty  80  as  to  take  the  case  out  of  the  Statute 
of  Lhnitations;    .  Walker  et  ah  w.  Wooten  etal 119 

S^  Interest  should  be  charged  on  advancementB,  only 
from  the  time  they  arc  brought  into  hotchpot.  Har- 
ris et  al  eyrs.  va.  AlUn *.-...... ,....   177 

3."  By  the  Act  of  1805  a  siu-ety  of  an  administrator  may 
.  petition  for  and  have  rejief  by  counter  security  oar 
otherwise?,  as  matter  of  right.     This  Act  is  not  re- 
pealed by  Act  of  1810.     Qirardey  and  another  vs, 
Dougherty 8^ 

4.  Such  relief  cannot  extend  to  the  revocation  of  the  ad- 
ministrator's letters,  unless,  under  the  provisioiiB  <rf 
the  Act  of  1810,  notice  is  given  and  proof  made  of 
mi8mana<::ement.     Ibid. 


"o^ 


5.  A  judgment  of  dismissal  by  the  Ordinary,  relieves  the 
administrator  from  all  liability,  unless  such  judgment 
be  impeached  in  that  Court  for  irregularity,  er  in  the 
Superior  Court  for  fraud.     Jacobs  vs.  Pou,  adm'r ......  844 

6b  After  dismission,  the  Statute  of  Limitation  runs  in 
favov    of    administrators    and    against  distributees. 
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7.  When  there  is  doubt  vhe^ier  assete  are  to  be  adQiiiK 
istered  hj  the  laws  of  this  or  another  State,  the  ad- 
ininiirtj-sltor  may  kppij  U>'i  Court  ^Xqiiitj  fdr  3i«ec- 
tion.     San  ford,  admr,  <fr.  vs.  Thomps<ni  et  ux,.,  ....  554 

8.  If  assets  are  to  be  administered  accordinjs;  to  the  law 
of  another  State ;  and  if  all  the  claiinants  reside  in 
that  State,  it  is  proper  tha.t  they  shouH  bQ  transmit- 
ted to  the  admiriistrati>r  in  that  Sfatc,  to  be,  by  him, 
adijiinistered.     Ibid. 

9.  For  injuries  to  property  in  actual  posf^ession,  aduiiiX' 
istrator,  &e.  n^iy  sue  in  his  own  hame :  AlittTy  where 
the  possession  is  constructive. .    Tha  Macon  ^  Wesiem 

R.  R,  Co.  V9.  Davis,  adm'r.... -.: 679 

10.  Admissions  by  adnlinistrators,  &.c.  in  relation  to  mat- 
ters in  litigation,  are  .admissible  agaijist  the  Q^tate.     . 
If  they  injure  the  estate  they  are  liable.     Samplf  tm, 
Lipscomb '. *. 687 

« 
XX.  So,  an  administrator'  may  release  a  witness,  so  as  to 
make  him  competent.   )Neal  vs,  Lamar  et  al 74o 

See  Ju^fment,  1.  .  Laches,  S.  Trusts  and  TrusteeSy 
1,2.  ^ 

ADMISSIONS. 

See  Administratmsj  ^'c.  10. 

* 

ADULTERY  AND  FORNICATION. 

1.  An  indictment  lies,  against  one  person  for  this  offence. 
Wasdenvs.  The  State , ;.:264 
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ADVANCEMENTS. 

See  AdministrixtorSy  ^c,  2. 

ALIMONY. 

See  Susband  and  Wife, 

AMENDMENT. 

1.  Action  for  land  under  Act  of  1847,  is  not  amendable 
by  inserting  other  parties.     Neal  v$.  Jiobertsoh Sft9 

See  Appealsy  1. 

APPEALS 

1.  Are  included  in  the  Act  of  1818,  as  to  amendments ' 
and  special  pleading.     Burkhalter  v$,  Bullock, 8T1 

2.  Where  the  appellant  and  his  surety  sign  their  names 
upon  the  minutes  of  the  Court  for  the  Clerk  to  write 
the  bond  above^  which  he  failed  to  do :  ffeld^  that  it  is 
a  good  appeal.  The  omission  may  be  supplied  at  any 
time,     ffooksvs.  Stamper f.47]r 

3.  Under  the  charter  of  the  Oglethorpe  B.  k  T.  Co.  ap^   • 
peals  are  to  be  entered  by  the  next  term  of  the  Court. 
ArtMstrong  v%.  The  0.  B.  ^  T.  Co ........801 

See  Judgment  J  2.     Sheriff  and  Sureties^  1. 

ASSUMPSIT. 

1.  Where  the  terms  of  a  special  agreement  have  been  per- 
formed on  one  side,  and  nothing  is  to  be  donp  on  the 
Toii.zTm-96  *  i*.* 
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other  bat  to  make  a  money  payment,  such  payment 
may  be  enforced  by  indebitatus  assumpsit.  Hancock 
vs.  Boss 364 

4.  Where  goods  have  been  supplied  under  a  special  agree- 
ment, but  not  in  conformity  thereto,  compensation  may, 
nerertheless,  be  enforced  by  action  of  assumpsit^  if 
defendant  has  retained  and  used  the  goods  actually 
furnished.  Ibid. 

6.  K  paid  an  account  for  medical  services  rendered  to 
jdie  son  of  D,  and  brought  suit  for  the  money  :  Held. 
that  he  could  not  recover  without  proving  that  the  exi- 
gencies of  the  case  required  the  services  of  a  physician, 
or  a  special  request.     Keaton  vs.  Dams 457 

5.  Asst.  vs.  two.  At  Common  Law,  judgment  cannot  be 
gi^en  agidnst  one ;  otherwise,  under  our  laws.    Woolen 

k  Co.  vs.  Noll. 609 

ATTACHMENT. 

1.  Attachment  and  bail  for  the  same  matter,  cannot  be 
sued  out  at  the  same  time.     Clark  vs.  Tuggle 604 

f.  An  affidavit  for  a  sum  certain,  ^^  subject  to  an  unascer- 
tained set-off  for  work,'*  is  sufficient.  The  Holston 
Man.  Co.  t*s.  Lea 647 

$.  An  Attorney,  by  surety,  need  not  show  ^  that  ordina- 
ry process  of  law  cannot  be  served.'*  ShockUy  vs.  Bul- 
lock  28* 

4.  If  no  form  is  prescribed,  a  substantial  compliance  is 
aofficient.  Ibid. 

ATTORNEY. 

Sm  Evidence,  12.     Set-ofi,  1. 
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vBAIL.  - 

1.  A  suit  upon  a  bail  bond  (not  good  under  the  Statute) 
alleged,  that  it  was  voluntarily  tendered.     Ko  evi<- 
dence  but  the  bond  was  offered :  Heldy  that  a  non-«uit 
was  properly  awarded.     tSackett,  Davis  <f  PotUr  v$.  . 
Tucker  et  al. 401 

2.  Where  bail  is  required  by  an  agent  of  the   plainti^ 
who  swears  he  is  agent,  and  the  principal  files  his  de- 
claration on  this  affidavit :  Held^  that  this  is  evidence     - 
that  the  principal  authorized  the  act.     Murphy  v$y 
Winter^  Co , 690 

Jiee  Attachment^  1. 

BAILMENT. 

1.  The  undertaking  of  a, party  to  receive  money  and  de- 
liver it  to  another,  without  reward,  is  a  mandate ;  and 
in  contracts  of  this  sort,  the  mandatory  is  liable  for 
gross  negligence  only.  The  burthen  of  proof  is  thrown 
upon  the  plaintiff  to  make  out  at  least  ^  prima  facie 
case.    'McNabh  vs.  Lockhart  ^  Thomas..... . * 4^5 

2.  Negligence  is  ordinary,  less  than  ordinary  or  hhM 
than  ordinary ;  and  he  who  omits  even  slight  diUgone^^; 
fails  in  the  lowest  degree  of  prudence,  and  is  deemed 
grossly  negligent :  his  conduct  being,  in  legkl  language, 
dolo  proximus.  Ibid. 

3.  He  who  accepts  a  burden  gratuitously,  is  not  to  be 
dealt  with  as  one  who  receives  a  benefit ;  and  whether 
he  has  been  grossly  negligent,  is  a  fact  to  be  deter- 
mined by  the  Jury.  Ihid. 

4.  In  an  action  against  such  a  bailee,  for  the  loss  of 

'  money  by  negUgence,  the  defendant  ma j  give  in*  efri* ' 


> 
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dence  hk  own  ecte  and  declarations  immediately  after 
the  lo08,  to  repel  the  charge.  Ibid. 

5.  He  canfiot'  be  sworn  as  a  witness  to  prove  the  loss* 
Ibid. 

.  6»  Where,  in  such  a  suit,  the  plaintiff  proved  the  buying 
and  selling  of  property,  and  handling  of  funds  after 
tl^  alleged  loss  by  defendant,  he  may  rebut  by  proof 
of  lus  peduniaary  means  before  the  loss.    Ibid. 

7.  de  may  put  in  evidence  his  general  character  for  hon- 
esty and  triistwx>rtiilness.    .Ibid. 

Set  8l^ve9y  ^.  2. 

BAN^S  AND  BANKING. 

1.  Ibe  tigjxt  of  .creditors  to  call  on  the  State  of  Georgia 
far  the  ullliaiid^  stock  due  by  her,  was  taken  away  by 
tlie  Act  of  1884,  extending  the  charter  of  the  bank. 
Mobin^&H  it  al,  v«%  The  State 65 

|L  A  bank  yiiy,  of  necessity,  receive  its  own  stock  in 
payftient  of  a  debt.  This  becomes  a  fund  for  the  cre- 
ditlKMm  of  the  bank.  The  other  stockholders  are  not  lia- 
bl#ibr  lU^NHfd  instiJments  due  on  such  stock.     Ibid. 

3.  AU  teaacmable  expenses  of  a  receiver  of  the  assets  of 
aa  indelvent  bank  are  legitimate  charges  against  the 
trust  fund.    Ibid. 

4.  Debts  due  to  a  bailk  may  be  discharged  In  its  own 
noles,  even  after  transfer,  or  after  judgment.     Ibid.  ' 

5.  Bank  bills  should  be  protected  in  preference  to  every 
other  class  of  debts — and  Statutes  passed  for  this  pur- 
pose should'be  liberaUy  construed.    Ibid. 
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6.  The  State,  bj  becoming  a  stoddiolder  in  a  bank,  ^hSl^ 
it  does  not  expend  to  the  bi^lk  her  privileges  or  pre-  ' 
rogatives ;  still,  it  does  not  divest  hoc  of  her  sove^ 
reign  rights  as  a  creditor.     Ibid. 

7.  The  State  having  redeemed  more  than  her  share  of 
the  bills  of  the  Batik  of  Doricn,  no  farther  liability  at-     • 
tachos  to  'hev  ^as  a  stockholder.     Ibid. 

8.  Bank  notes,  althoiigh  fraudulently  put  into  circulatiML 
or  even  stolen,, beoom*  the  property  of  him  who  gives 
a  valuable  consideartieitt  for  them,  bona  fide.     Ibid» 

'    ■       .  *  '  * 

9.  A  party  irho  proves  the  loss  of  a  bank  note,  is  eatt 
tied  to  require  payment  thereof  of  the  bank,  by  ten**- 
dering  suitable  indemni^.     Ibid. 

10.  The  4  th  part  of  the  6th  section  of  the  charter  of  the 
Pi.'  &  Mech's  Bank  of  Columbus,  is  in  these  words': 
^'  The  total  amount  of  debts  which  the  said  corporation 
shall  at  any  time  owe,  by  bond,  bill,  &c.  shall  not  ex^ 
cced  three  times  the  amount  of  capital  stock  actually 
paid  in,  over  and  abidve  the  amount,  of  specie  in  the 
vaults  acttti^ly  deposited  for  safe-keeping.  In  case 
of  excess,  the  directors,  under  whose  administration  ifc 
shall  happen,  shall  be  liable  for  the  same  in  their  pri- 
vate and  individual  capacities,  and  may  be  sued  for 
the  same  ih  any  Court  of  record  in  the  United  States, 
by  any  creditor  of  the  9orporation,  any  condition, 
covenant  or  agreement  to  the  contrary  notwithstand- 
ing; but  this  shall  not  be  so  construed,  &c.  :*'  Held, 
that  the  liaLility  of  the  directors  is  not  penal  but  rem^ 
edial;  joint  and  not  several;  and  neither  absence  nor 
dissent  wiU  relieve  a  director  from  liability.     Bants 

V8.  Darden , 318 

11.  The  charter  of  the  V.  &  M.  Bank  of  Columbus  does 


758  'filt>BX. 

not  require  that  the  T?faote  amoaiit  ef  the-capitalistock 
shoold  be  paid  in  specie,  bitt  6nlj^25  pw  cent,  there- 
o£.  And  in  order  to  charge  tbr  directors^  it  must  be 
shown  that  there  was  an  excess;  and  that  it  happened 
daring  their  administration.     Ibtd^ 

12.  Wh^e  the  charter  of  a  bank  required  that  twenty- 
five  per  cent,  in  specie  should  Ibe  paid  in  before  the 
board  of  directors  should  proceed  to  issue  fheir  notes, 
and  this  was  never  done :  JSeldy  that  the  corporation 
could  not  plead  the  illegal  organiaBatioa,  to  a  suit  by 
an  innocent  bill-holder ;  ti|e  liabili^  o^  the  stockhol- 
der bfitig  incidental  to  that  of  the  bank,  he  is  est<^ 
pod  also.    McBougaldf  adatixyvL  Laiu .7......  444 

See,  also,  MeDougaHj  adnCxy  v^  J3^Umi$$y  admr..., 411 

13.  The  liability  of  the  stockholder  ii|  such  a  case,  is 
not  secoildary  and  coUltteral  to  that  of  the  directors, 
for  an  excess  of  issue,'  where  Ae  cliarter  makes  the  di- 
rectors liable  for  such  excess. '  But  the  liability  is 
joint  and  several  with  that  of  the  directors.     Ibid. 

14.  In  such  a  case,  the  exemplification  of  a  suit  against 
the  bant,  is  some  evidence  of  the  identity  of  the  bills 
sued  on.     Jbtd. 

15.  If  the  bill-holder  jparticipated'  in  the  fraudulent  or- 
ganization of  the  bank,  he  cannot  recover  of  the  other 
stockholders.     Ibid. 

See,  also,  McDoityoM  vs.  Bellamy 411 

16.  Thedefendant's  Attorney  is  not  entitled  to  an  order 
requiring  the  bills  sued  upon  to  be  deposited  in  Court 
until  after  final  judgment.     Ibid. 

17.  All  wl\o  ^eve  ^\.  ^jAv^  \.m^  ^t^kholders  in  the  P.  h 


INDBX.  759 

M.  Sank  of  Cobuabus,  are  liable  to  jbiiU-holders,  un- 
less they  have  given  the  notice  required  by  the  char- 
ter.   McDougaldy  admx J  v».  Bellamy y  admW 411* 

18.  A  stockholder  ceases  to  bo  such^  inside  the  charter^ 
so  soon  as  he  transfers,  whether  he  gives  the  notice  or 
not.     Ibid. 

19.  Can  a  stockholder  who  has  transferred,  and  is  a 
bill-holder,  sue  the  others  for  the  redemption  of  his 
bills?     Query.    Ibid. 

20.  Liability  of  corporations  for  the  tortB  and  wrongs  of 
their  directors  and  other  agents.    Ibid. 

21.  The  Legislature  may  pardon  an  illegal  organization 
of  a  bank.     Ibid. 

See  Equity y  9,- 10.    Promissory  Notes j  2. 

BOND. 

1.  A  bail  bond  in  a  criminal  case  for  the  appearance  of 
A  B,  "to  answer  the  charge,  and  well  and  truly  abide 
by  the  finding  of  the  Court  in  the  premises,"  is  not  bro- 
ken until  indictment  found.  Liceth  et  at.  vs.  Cobby 
Gov.  ^c 814 

See  Bail,  1.     Tax  and  Tax  Collectors^  1.  ' 

CERTIORARI, 

1.  Does  not  lie  to  decision  on  a  possessory  warrant. 
Heard  vs.  Heard 78» 

See  Practice  Supr.  Ct  5. 
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X,  The  charge  kjiot  "hypKothetioal/^  where  there  is 
any  evideDce  to  sustain  it.     IFSSfs  vs.  WilUi 1& 

2,  It  is  not  error  for  the  Court,  iif  Its  charge,^  to  assume 
as  true  what  is  admitted  to  be  true.  WaUsier  et  aL 
V9.  Wootenet  ai: , ,...• : lid* 

5.  If  a  charge  is  requested  and  the  Court,  in  reply,  reads, 
a  decision  of  the  Supreme  Court,  Counsel  should  re- 
quest an  aditional  eharg^,  if  th^  decision  does  not  coy- 
er the  whole  ground.'     WrighJt  v%.  The  State 383' 

4.  ^ofessional  ethics  and  courtesy,    /iui 

6,  When  the  Court  has  qharged  fully,  and  the  Jury  re- 
turn for  instructions  on  a  particular  point,  the  Court  is 
•not  bound  to  go  over  all  that  part  of  his  charge  favor- 
able to  the  prisoner.     Hatcher  r«.   The  State 460 

6.  It  is  not  error  to  refuse  a  charge  not  warranted  by 
the  testimony.  McDaugald^  adm'xj  vs.  Bellamy, 
adtnr 411 

7.  It  is  no  objection  to  a  correct  charge,  that  it  does  not 

go  farther.    Durandvs.  Grimes 693 

8.  It  is  error  for  the  Court,  in  summing  up,  to  refer  only 

to  the  testimony  on  one  side.    Leary  vs,  Leary.......  696 

See  Criminal  LaWj  6. 

CITIZENSHIP. 

S^e  JEvidencej  7.  '     " 
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CONFLICT  OF  LAWS. 

1.  The  laws  of  one  State  have  force  in  the  territory  of  an- 
other, so  long  as  they  do  not  come  in  conflict  with  the 
power  or  right  of  that  State,  or  any  of  its  citizens. 
Sanfordj  admWy  V8.  Thomp%on  et  ah 564 

2.  The  lex  loci  applies  only  to* the  construction  of  con- 
tracts— not  to  the  remedies  on  them.    Joyce  vs.  Scales.  725 

See  AdministratorSj  ^c.  8. 

CONSTITUTIONAL  LAW. 

1.  An  Act  "to  extend  the  charter  of  a  corporation"  by 
usage,  includes  the  terms  on  which  the  extension  is 
granted.     Robinson  et  al.  vs.  The  ^tate 65 

2.  An  unconstitutional  Act  may  nevertheless  operate  as 
notice  to  those  acting  under  it.     Ibid. 

3.  The  General  Assembly  have  the  power  to  regulate 
«    and  prohibit  the  retailing  of  spirituous  liquors,  and 

may  delegate  that  power  to  municipal  corporations. 
Perdue,  Clerkj  ^c.  vs.  Ellis 586 

4.  The  Ux  loci  applies  to  the  interpretation  of  contracts, 
not  to  the  remedies  on  them.  Under  this  rule,  if  a 
party  be  discharged  from  imprisonment  only,  he  re- 
mains liable  for  the  same  debt  in  another  State. 
Joyce  vs.  Scales 725' 

5.  This  rule  is  not  in  conflict  with  that  clause*  of  the 
Federal  Constitution,  declaring  that  ^^  full  faith  and 
credit,"  kc.  That  applies  ovXj  Ui pleadings  and. evi- 
dence.   Ibid. 

VOL.  xmi-M 
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See  Chanty  1.    Jurisdictionj  2. 

CONTINUANCE. 

1.  The  Act  of  1858-'4,  relative  to  continuances,  does 
not  require  the  party  to  state,  under  oatJ^  what  he  ex- 
pects to  prove  by  the  absen^  witness.    It  only  requires 

it  to  be  reduced  to  writing.    Banks  vs.  Darden 818 

2.  Absence  of  Counsel  is  not  a  favored  ground,  especial- 
ly where  able  Counsel  are  associated ;  and  the  party 
must  always  swear  he  expects  to  get  his  assistance  at 

the  next  term.     Wright  vs.  The  State 883 

8.  Popular  excitement  is  no  ground,  after  the  first  term ; 
and  if  renewed  by  defendant's  escape  and  recapture,  it 
is  still  no  ground.    Ibid. 

4.  A  witness  must  be  proven  to  be  subpoenaed — ^informa- 
tion will  not  do.     Ibid. 

5.  The  Court  may  send  for  witnesses  if  within  reach ; 
and  if  found  to  be  fictitious,  may  force  a  trial.    Poole 

vs.  The  State 567 

6.  Public  excitement  is  no  ground  in  small  offences. 
Ibid. 

See  Insolvent  Debtors^  1. 

CONTRACTS. 

1.  Distinction  between  contracts  between  parties  and  hr 
9kh\!iii\e%  ez  qiMisi  contractu.    Banks  vs.  Darden 818 

^^  Assumpsit  J  2. 
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COUNTY  TAX. 
See  Tax  and  Tax  Collectors. 

CRIMINAL  LAW. 

1.  There  may  be  cases  of  manslaughter  in  which  there 
was  no  assault  by  the  person  killed  upon  the  person 
killing.     Stokes  V8.  The  State IT 

2.  A  prisoner  is  entitled  only  to  a  list  of  the  witnesses 
sworn  before  the  Grand  Jury.    Keener  vs.  The  State.  194 

3.  Where  previous  threats,  without  any  overt  act,  are 
sought  to  be  used  as  a  justification,  they  must  bo 
brought  home  to  the  prisoner :  Alitcr,  where  they  are 
used  merely  to  show  the  state  of  feeling  on  the  part 
of  the  deceased.    Ibid. 

4.  Verdicts  find  the  criminal^  not  the  naked  fact. 
Hence,  the  Jury  must  pass  on  the  law  as  well  as  the 
fact.    Ibid. 

6.  If  a  homicide  is  committed  by  one  laboring  under 
the  fears  of  a  reasonable  man,  that  a  felony  was  about 
to  be  committed  on  him,  it  is  justifiable.  If  the  fears 
are  of  any  injury  less  than  a  felony,  the  ofience  is 
manslaughter,  and  not  murder.    Ibid. 

^.  The  duty  of  the  Judge  in  charging  in  criminal  cases. 
Ibid. 

7.  The  doctrine  of  reasonable  doubts  extends  to  cases 

of  every  degree.     Wasden  vs.  The  State 264 

8.  In  an  indictment  for  killing  a  Deputy  Sheriff,  the 
official  character  of  the  deceased  need  not  be  alleged. 
Wright  vs.    The  State 388 
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9.  The  judgment  will  not  be  arrested  because  the  indict- 
ment was  not  read  to  the  Jury.     Ibid. 

10.  Nor  because  the  initials  only  of  the  names  of  three 
of  the  nineteen  Grand  Jurors  are  set  out  in  the  in- 
dictment.    Hatcher  vs.    The  State 460 

11.  A  demand  for  trial  may  be  made  at  any  time  during 
the  term,  provided  there  is  a  Jury  empannelled 
qualified  to  try  the  case,  and  before  the  Jury  is  dis- 
charged.    Jordan  vs.  The  State 532 

12.  Doubts  expressed  to  the  construction  put  upon  this 
section  of  the  Code,  in  Denny  vs.  The  StatCj  6  Ga. 
491.    Ibid. 

18.  Accomplices — when  admissible  as  witnesses.  Arm- 
utead  vs.  The  State 704 

14.  When  two  are  indicted  for  a  homicide,  and  the  trial  of 
one  progressing,  evidence  that  the  decedant  said  that 
the  other  ^^  did  not  touch  him"  in  the  fight,  is  irrele- 
vant.    Ibid. 

15.  The  rules  which  justify  self-defence  extend,  under 
the  16th  sec.  of  4th  div.  of  the  Code,  to  the  relation 
of  brother  and  sister,  and  brother  and  brother.     Ibid. 

16.  Hudson  and  Hutson  are  idem  sonans.     Chapman 

vs.  The  State 736 

17.  Upon  an  indictment  for  gaming,  the  State  may 
prove  the  offence 'at  any  time  within  the  Statute  of 
Limitations.     Ibid. 

See  Adultery  and  Fornication.  Bailj  1.  Continuance. 
EoidencCy  25.  New  Trials  6.  Practice  Superior 
Courty  6.    Siat;€«>  ^c.  1.    Surprise,  1. 
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DECEIT. 

1.  The  scienter  is  necessary  to  sustain  the  action  for 
false  representations.    Manes  vs.  Kent/ on 291 

2.  "Fraudulently"  is  an  equivalent  allegation.  Ter- 
rell vs,  Bennett 404 

DEED. 

See  Evidencey  2,  11.     Estoppelj  1,  2,  3. 

DEVISE  AND  LEGACY. 

1.  B  gave  all  his  property  to  his  ex'r,  for  the  support  and 
maintenance  of  his  family,  in  the  first  instance;  then 
directed  that  if  either  of  his  children  should  die  after 
marriage,  without  leaving  issue,  the  wife  of  such  child 
should  have  9^00;  next,  that  as  his  children  arrived 
at  age  or  married,  his  cx'r  should  give  off  to  such  child 
such  portion  of  the  estate  as  he  thought  best,  but  the 
title  to  such  portion  should  not  be  divested  from  his  es- 
tate, nor  such  child  acquire  any  title  thereto ;  but  the 
property  w^  to  belong  to  his  estate  until  the  young- 
est child  should  marry  or  come  of  age,  and  then  should 
be  brought  into  the  general  fund  and  divided  among 
all  his  children,  equally,  share  and  share  alike.  If  all 
his  children  died  without  leaving  issue,  a  devise  over. 
One  of  his  sons  died,  after  arrival  at  age,  but  before 
the  youngest  arrived  at  age  or  married :  Held,  that 
the  adm'r  of  such  child,  so  dying,  could  recover  no 
portion  of  the  corpus  of  the  estate,  but  the  same  vest- 
ed in  the  children  surviving  when  the  youngest  arrived 
at  age  or  married.  Cogbumy  admWy  vs.  Ogleby^ 
admW 56 

2.  Where  a  will  gives  to  certain  persons  all  of  the  pro- 
ceeds of  a  sale,  after  providing  for  a  specific  object, 
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and  that  object  fails  because  the  provision  is  void: 
Heldj  that  the  legatees  take  the  entire  proceeds  of  the 
sale.     AdamSj  guar.  v8.  BasSj  ezr... 130 

3.  Where  a  testator  directs  certain  funds  to  be  invested 
in  bank  stock,  and  gives  the  dividends,  without  limita- 
tion, to  certain  persons  and  their  heirs :  Heldy  that  the 
legatees  take  the  corpu%y  and  that  it  is  optional  with 
them  to  take  it  before  or  after  the  investment  in  bank 
stock.     Ibid. 

4.  Bequests  to  wife  for  life,  and  if  daughter  should  be 
dead  at  the  death  of  her  mother,  without  issue,  or  af- 
terwards die,  leaving  no  issue,  then  over :  JSeld^  that 
the  daughter  takes  a  contingent  and  not  a  vested  in- 
terest; and  at  any  period  before  death  of  mother,  the 
remaindermen  over  might  maintain  a  bill  praying  a 
stay  of  waste.     Qriswold  et  ux  vs.  Greer  et  al 545 

5.  The  words  "  dying  leaving  no  issue,"  must,  in  Geor- 
gia, be  construed  to  import  a  failure  of  issue  at  t?ie 
death.    Ibid. 

6.  Whether  the  issue  of  a  female  slave  bequeathed,  bom 
after  the  making  of  the  will,  passes  to  the  legatees,  de- 
pends upon  the  intention  of  testator,  to  be  gathered 
from  the  will.    Harrell  vs.  Greene 711 

See  Slaves,  ^c.  1. 

DISCOVERY  AT  LAW. 

1.  Where  good  cause  is  shown  for  not  answering,  the 
Court  may  grant  continuance  or  put  the  party  on 
other  terms.    Bartee  vs.  Andrews 407 

DIVORCE, 

1.  In  an  action  ioT,\>^  xVvft  hngband^  the  conduct  and 
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conversation  of  the  wife,  at  the  sick  bed  of  her  alleged 
paramour,  are  admissible  in  evidence.  Leary  vb.  Lea- 
ry 696 

2.  The  husband  cannot  make  evidence,  by  making  as- 
signations by  letter  over  the  wife's  name,  and  then 
proving  that  the  person  to  whom  they  were  addressed 
had  repaired  to  the  spot.     Ibid. 

8.  Declarations  of  the  suspected  paramour,  not  made  in 
the  wife's  presence,  are  not  admissible  against  her. 
Ihid. 

4.  The  husband  may  prove  that  he  knew  nothing  of  the 
report  of  his  wife's  misconduct  until  it  was  generally 
known  in  the  neighborhood.     Ibid. 

5.  So,  also,  he  may  prove  that  he  promptly  dismissed 
from  his  house  the  person  suspected.     Ibid. 

See  Susband  and  Wife. 

DOMICIL. 
Sec  Ouardian  and  Ward,  1. 

EQUITY. 

1.  While  it  is  the  favorite  policy  of  Courts  of  Chancery 
to  distribute  all  the  assets  of  an  insolvent  debtor  pari 
passu;  yet,  when  a  judicial  preference  has  been  es- 
tablished by  the  diligence  of  one  creditor,  that  prefer- 
ence will  be  observed.     Robinson  et  ah  vs.  The  ^Ote 

of  Georgia ..*     65 

2.  Though  equitable  assets  should  be  distributed  ratea- 
bly ;  yet,  it  is  otherwise  as  to  legal  assets.    Ibid. 
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6.  The  broad  and  most  sensible  distinction  between  legat 
and  equitable  assets  is,  that  the  first  can  be  reached  bjr 
Ugal  remedies;  the  last  cannot.    Ibid. 

4.  The  party  seeking  to  open  an  account,  has  upon  him^ 
the  i>nu%  of  showing  error,  arising  either  from  fraud, 
accident  or  mistake.     Walker  et  aU  vi.  Woolen  et  oL.  119^ 

5.  Specific  performance  of  a  personal  contract  will  not 
be  decreed,  unless  irreparable  injury  will  otherwise 
result.     The  JusticeSj  ^c.  vs.  Croft 473 

6.  Equity  has  jurisdiction  to  restrain  a  party  from  rais- 
ing a  mill-dam,  to  the  injury  of  another's  health. 
Norwood  vs.  Dickey 528 

7.  A  purchaser  of  a  lot  of  land  at  Sheriff's  sale,  who 
loses  the  land  by  a  superior  title,  cannot,  in  Equity, 
enjoin  the  Sheriff  from  paying  over  the  proceeds  of  the 
sale  to  other /./a«.  of  the  plaintiff  against  the  defend- 
ant, without  charge  of  fraud.     Methvin  vs.  Bexly  et 

al. 661 

8.  A  bill  which  seeks  to  have  applied  to  the  plaintiff's 
demand,  exclusively,  a  fund  in  which  all  of  the  de- 
fendants are  interested,  is  not  multifarious.  Laven- 
der et  al.  vs.  Thomas  et  al 668 

9.  The  parties  to  a  contract  prayed  to  be  specifically 
performed,  are  proper  parties  to  the  bilL    Ibid. 

10.  There  are  cases  in  which,  in  Equity,  a  party  may  be 
sued  out  of  the  county  of  residence,  (e.  g.)  as  where, 
otherwise,  no  decree  can  be  rendered.     Ibid. 

See  Administrators,  jfc.  7.  Injunction.  Laches.  MoH-- 
gagesy  S.    Partners,  1,  2. 
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EQUITY  PRACTICE  k  PLEADING. 

1.  The  rcpresentativea  of  a  deceased  defendant  to  a  biJl, 
who  has  answered  during  his  lifetime,  file  picas  in  bar, 
and  an  order  is  taken  that  the  pleas  and  answer 
^^  stand  for  a  hearing  at  the  final  trial ;"  subsequent- 
ly, complainant  moved  to  take  the  pleas  from  the  file- 
— Ist.  Because  an  answer  had  been  previously  filed. 
2d.  Because  they  are  not  sworn :  Held^  that  the  mo- 
tion should  be  over-ruled.  Walker  et  ah  v$.  Wooten 
Hal 119 

2.  On  a  bill  to  construe  a  will,  where  the  will  contains 
clauses  seeking  to  grant  foreign  emancipation  to  cer- 
tain slaves :  Held^  that  the  Court  would  not  allow 
either  a  next  friend  or  The  American  Colonization  So- 
ciety to  ho  heard  in  behalf  of  the  slaves.  Hunter 
and  Amtrican  Colonization  Society  V9.  Bassj  exr 127 

3.  If  the  answer  swears  off  only  a  part  of  the  equity, 
the  iigunction  may  be  dissolved  i>ro  tanto.  Edwardi 
and  Ferryman  et  al 874 

4.  If  &  marriefl  woman  is  the  chief  beneficiary  under  a 
bill  filed  by  her  trustee  and  next  friend,  she  is  enti- 
tled to  be  consulted  as  to  its  dismissal,  and  no  act  of 
the  trustee  will  be  sufiered  to  prejudice  her  rights. 
Ibid. 

5.  If  a  complainant  puts,  in  the  shape  of  a  supplemental 
bill,  that  which  properly  should  be  in  the  form  of  a  pe- 
tition for  an  interlocutory  order,  the  Chancellor  will 
still  shape  the  proceedings  so  as  to  give  proper  relief. 
Miller  etal.vH.  Sandersetal .*. 492- 

6.  If  the  complainant  inaccurately  denominate  the  writ 
asked  for,  a  "  writ  of  qnia  timet,*'  yet,  if  the  prayer  is 

T0&.zvm-07  • 
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appropriate  to  a  bill  of  cfiiia  twtetj  and  the  proeeeding^ 
is  Bui&cicnt  in  other  respects,  the  Chancenor  may  act 
upon  it.     Ibid. 

7.  Where  a  proceeding  is  based  upon  "wn  original  bill^ 
the  allegations  of  such  original  bill  shoold  be  set  out* 
Ibid.  •    ' 

•    .  -•• 

'8;  It  is  deficient,  also,  if  it  seeks  boqd  and  secority  for 
the  defendant's  appearance  with  the  property,  with- 

"  out  setting  out  the  value  of  the  property.     Ibid, 


t 


See  Hu%hii}uJ  and  Wifvj  2. 

ERROR       • 

1.  Does  not  He  to  the  atkjpission  of  evidence  unobjected 

to.     Burtine  V9.  The  ^ate '. ; 534 

2.  Does  not  lie  where  an  appeal  is  entered.     Jan  en  «4 

ah  vs.  Crawford,  ex'r 281 

3.  Though  the  Court  errs  in  rejecting  a  set  of  interrog- 
atories, yet,  if  another  set  is  saed  out  and*:  no.  harm 
done,  the  judgment  ^Till  not  be  reverseiL  :Le4^-^8. 
Leary .* ^:Jmv,.U—  696 

ESTOPPEL.  •     '  ? 

1.  Under  modern   conveyances,  with  or  without  war-  . 
ranty,    title    to    land    subsequently    acquired    does 
not  pass  to  the  grantee  by  estoppel.     Way  vs.  Ar- 
nold  1....,.........^. 181 

2.  Are  not  our  Registry  Acts  a  nrtual  repeal  of  the 
doctrine  of  estoppel  ?     Ibid, 

3.  B  makes  a  deed  to  Cand  afterwards  conyeysthe 
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Sietmo  land  to  'V.  The  youDger  deed  is  recorded. 
T^e  older  is  not:  Hdd^  that  T,  tho  douce  iiithc 
younger  deed,  is  not  estopped  from  saying  that  B  had 
not  convoyed  to  C.     Fairdoth  vs,  Jordan i^SO 

.     •      .  EVIDENCE. 

1.  lo^^c^s-for  libel  and  slander^  au  exception  \i,  niado 
•    to  the  genciml  rule ;   and  witnesses  may  state  their 
ififcrences,   how   they   understood   the   words   to  bo 
.•  y*lk)kdn.     H(nvk%  vn,  Patton o2 

'2.'  If*  a  deed  \A  made,  referring  to  a  jdot  of  re-survey, 
which  19  not  attached^  parol  evidence  is  admissible  to 
identify  the  plot.      Way  u».  Ainohl 181 

3.  Ordinarily,  a  witness  must  state  facts,  and  not  his 
opinipn  or  expectation,  which  is  a  co^iclusion  from  the 

the  facts.     Keener  vh.  The  State 194 

4.  Where  the  character  of  a  party  as  to  any  particular 
trait,  or  as  developed  under  special  circumstances,  is 
put  in  issue,  it  must  be  proven  by  evidence  of  general 
reputation,  and  not  positive  evidence  of  general  bad 
conduct.  Is  there  any  material  difference  ?  Qnet^y. 
Hid. 

5.  All  the  circumstances  of  a  transaction  may  be  sub-, 
mitted  to  the  Jury,  provided  they  afford  any  fair  pre- 
sumption as  to  the  matter  in  issue.     J  h!d. 

Sec,  also.  Sample  vh.  Lrpncomh 685 

6.  Threats — when  and  for  what  pui7>ose  visible.     Ibid. 

7.  A  certificate  of  the  Clerk  of  the  Superior  Court,  that 
an  alien  had,  in  all  things,  complied  with  the  law, 
ftud  had  taken  the  oath  of  naturalization,  and  been 
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admitted  as  a  citizen,  is  not  sufficient  proof  of  natural- 
ization.     Miller  V8  R^uihart 239 

8.  Upon  an  issue  of  devisavit  vel  non,  where  undue  in- 
fluence is  alleged  to  have  been  exerted  bj  the  step- 
mother, to  the  injury  of  the  children ;  and  it  is  in 
evidence,  that  "bad  feeling"  existed  between  the 
stepmother  and  one  of  the  children,  it  is  admissible 
for  tJie  witness  to  explain  the  cause  of  the  bad  feel- 
ing ;  and  the  withholding  of  this  evidence  is  ground 
for  a  new  trial,  under  the  Act  of  1853-'4.  Oox  v9. 
^Rutledgc  etal 294 

.9.  Bank  books  are  admissible  as  evidence,  both  for  and 
against  the  corporation.  It  is  allowable,  however,  to 
prove  by  parol^  independent  facts,  such  as  the  dis- 
position of  stocky  and  the  issuing  of  a  large  amount  of 
bills  or  notes.     Banks  vs.  Darden 318 

10.  When  books  are  admitted  in  evidence,  they  are  tes- 
timony before  the  Jury  as  to  all  entries  appertuning 
to  the  same  transaction ;  still,  the  party  offering  them 
may  select  and  read  to  the  Jury  such  portions  as  an- 

'  swer  the  purpose  for  which  he  introduced  them ;  leav- 
ing it  to  the  other  party  to  bring  out  any  other  parts 
that  he  may  see  fit.     Ibid. 

11.  The  maker  of  a  deed  is  a  competent  witness  to  prove 
that  the  deed  is  a  forgery,  although  it  is  proven  by  the 
subscribing  witnesses.     Faircloth  vs.  Jordan 350 

12.  The  Act  of  1850,  in  reference  to  the  testimony  of 
Attorneys  at  Law,  does  not  prohibit  their  testimony, 
when  the  information  which  is  sought  was  necessarily 
"  a  matter  or  thing  acquired  from  his  client,  or  during 
the  existence  and  by  reason  of  the  relationsiiip  of 
client  and  Attorney."    McDougald^  admrx.  vs.  Lane  444 
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13.  It  IS  not  a  good  objection  to  the  deposition  of  a 
witness,  testifying  to  services  and  articles  which  have 
been  entered  in  a  book,  that  the  book  is  not  produced 
if  he  states  that  the  book  is  lost  or  destroyed.     Kea- 

tun  vs.  Davts 457 

14.  What  a  party  sjiys  as  to  the  ownership  of  money, 
wlien  he  delivers  the  packet  for  transportation,  is  ad- 
uiissible  as  a  pai-t  of  the  res  <je»f<i».  McNabb  V9, 
Lockhart    »f    Thomnsi 495 

1.5.  Whore,  from  the  nature  of  the  case,  other  cvidencd 
was  not  to  be  obtained,  and  there  would  be  a  failure 
of  justice  without  the  oath  of  the  i)arfy,  ought  he  not 
to  be  allowed  to  testify  V     Ibid, 

1(J.  Depositions  properly  executed,  except  the  omission 
of  the  wonls,  "  answered,  subscribed  and  sworn  to." 
were  objected  to  on  th§,  trial,  after  laying  in  office 
tlirce  years :  HeJiL,  that  the  Court  should  require  the 
party  objecting  cither  to  waive  or  submit  to  a  general 
continuance.    Datvuon.  v^t.  (Julhnutf/ 575 

17.  Opinions,  in  general,  are  not  evidence.     Ibid. 

.18.  A  subscribing  witness  to  a  deed  proved  its  execu- 
tion, *'  as  he  supposed,  for  the  purposes  therein  men- 
tioned:"    ///'W,  sufficient.     Ibid. 

VJ.  Dcclnratiors  accompanying  posscwiiftn,  ai'C  good 
against  parties  and  privies.      Ibid. 

20.  A  witness  examined  to  one  point  may  be  cross-ex- 
amined as  to  all.     Ibil. 

21.  Papers  produced  under  notice  are  evidence,  when 
inspected,  for  both  parties.      U^ootcn  <J*  Co.  vs,  Null...  609 

22.  Receipts,  and  other  papers  are  admitted  upon  no 


774  INDEX. 

.other  proof  than  the  ■  pre^mnption  of  their  faii^ess, 
foouded  on  human  experience.     Ibid. 

23.  Parties  to  the  record  when  a  witness.     Ibid. 

24.  A  party  not  appealing,  may  be  a  witness  for  co-de- 
fendant appealing.    Ibid.  " 

25.  Declarations  pf  slayer  of  runaway -slave,  as  to  the 
•facts,  mad6  immediately  afterwards,  lUre. admissible- as 
part  of  the  fv«  ffe^tre.  It  is  foi*  the  Jury  to  ^y  whether* 
made  with  a  view  to  color  the  transaction,  llart  i*^. 
P^ywdl 635 

See  Admuuitirators,  .{-cj.  10.    Jiailment,  ^to  7.    Banksy 
^c.  14.     Criminal  Law,  14.     Diooree.     JJiMoovery  at  ' 
Law.     LaeheSy   8.     Practirje   /Superior   Oourty  1,  3. 
Promi»%orif  NmteSy  2.     Witner^nes.  ; 

FRAUDULENT  ASSIGNMENTS. 

1.  Mortgages  arc  not  included  in  the  provisions  of  the 
Act  of  1818.     Lavender  et  ul  vs.  Thomas  et  al 668 

2,  Reducing  a  note  to  small  notes  of  §80  each,  in  order 
to  give  a  preference  to  one  creditor,  is  not  forbidden 
by  that  Act.     Ibid. 

GARNISHMENT. 

1.  Debts  secured  by  negotiable  notes  may  be  the  subject 
of  garnishment.  King  and  auother.  vs.  Carharty 
Bros,  jf-  Co 650 

2.  A  transfer  of  notes  as  coUatfruls,  places  them  beyond 
the  reach  of  subsequent  garnishments.     Ibid. 

3.  If  a  garnishee   answers   that  ho  is'.satisfied  his  note 


^. 
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was  transferred  before  sen-ice  of  the  summons,  jndg- 
moot  cannot  go  against  him.     Ibid* 

GIFT. 

Soo  Loan,  1. 

GRANTS. 

1.  The  Act  of  2l8t  December,  1843,  limiting  the  time 
in  which  grants  8honUl  be  token  out  for  lands 
drawn  by  orphans,  kc-  is  not  imconstitutionaK  Me^ 
Kinney  et  aL  tir.  Compton.: '17(f' 

2.  The  time  from  which  the  circulation  runs,  is  from 
the  date  bf  the  draiking,  and  not  from  the  close  of 

'    the  lottery.     Ibid. 

GRIFFIK— CITY  OF. 

1.  Its  retail  license  ordinance  is  constitutional  and  valid. 
Perdue  v».  HIUh 68« 

2.  Authority  of  its  council  to  file  a  bill  to  assert  tlie 
rights  of  the  city  to  certain  lots  dedicated  by  the  Mon- 
roe Rail  Road  Company.     tV>r  vs,  the  Mayor,  ^•^•••«  72") 

GUARDIAN  AND  WARD. 

1.  When  the  ward,  comes  to  years  of  discretion,  tlie 
residence  of  his  guardian  is  not  Iiis  residence,. unlesi^ 
he  chooses  to  make  it  such.     lttihrrt9-v9.^Yalh'rr.T,.,'/'Z 

HUSBAND  AND  #fi^  * 

1.  In  a  libel  for  divorce,  at  the  instance  of  the  wife,  it 
is  the  duty  of  the  Court  to  institute  some  inquiry  as 
to  the  authority  for  bringing  the  suit,  where  suspicion 
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lias  been  cast  upon  the  bona  fide%  of  the  transMtiom 
Sicearingen  vs,  Swearingen^.,^ 816~^ 

2.  If,  upon  a  verdict  rendered,  settling  property  upon 
the  wife  and  children,  a  decree  is  entered,  not  jmscu- 
rately  framed,  to  carry  out  the  verdict,  the  decree 
miSr,  after  the  death  of  the  wife,  be  perfected,  so  as 
to^  what  was  intended  to  be  done.  .  Napier  et  aL 
vs.^award  et  al 437*^ 

3.  ni  a  suit  for  divorce,  by  the  husband,  on  acconnt  of 
pregnancy  of  the  wife  at  the  time  of  marriage,  the 
Court  should  grant  temporary  alimony,  though  the 
husband  offers  to  prove  the  truth  of  his  allegation. 
Frith  vf.JPrith 273; 

See  IHvarce.    Equity  Practice,  4. 

INDICTMENT. 
See  Criminal  LaWy  8,  10. 

INFANT. 
See  Will,  7. 

INJUNCTION 

1.  Does  not  lie  against  the  Justices  of  the  Inferior  Court. 
The  Ju9tiee$y  ^c.  vs.  Orqft 478. 

See  Equity  Practice,  8*  . 

INSOLVENT  DEBTORS. 

1.  The  withdrawal  of  the  schedule  from  the  Clerk's  of* 
fice,  by  the  Attorney  of  the  applicant,  immediately 
after  its  filing,  and  its  detention  till  Court,  xbay  be  a^ 
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good  gronnd  for  continnance,  but  will  not  sapport  a 
motion  for  the  imprisonment  of  the  debtor.  Lindsay 
ft  ah  V9.  Hunter 60' 

2.  A  schedule,  with  the  oath  of  the  debtor  appended 
thereto,  "that  he  has'no  property  or  effects  of  any 
kind  whatever,  except  as  excepted  in  the  oath  pre- 
scribed by  law,"  is  sufficient.     Ibid, 

See  Constitntianal'LaWy  4.  Equity ^  1,  2.  Fraudulent 
Assignments. 

INTEREST. 

See  Administrators,  ^c.  2.     Trusts  and  TrusteeSy  1,  2^ 

INTERROGATOREES. 

See  Evidence. 

JUDGMENT. 

1.  A  grant  of  letters  of  administration  may  be  attacked 
by  showing  that  the  Court  had  no  jurisdiction.  Grif" 
jUKs  Lessee  vs.  Wright 178 

2.  A  mortgage  is  an  alienation,  in  the  sense  of  the  Act 
of  1822,  prohibiting  alienations  pending  an  appeal. 
Behn  ^  Foster  vs.  Phillips 466 

3.  Nunc  pro  tunc  judgments  may  be  signed  on  first  ver- 
dict, so  as  not  to  prejudice  the  rights  of  third  persons, 

^A      notwithstanding  the  66th  Common  Law  rule.    Perdue 
^^      vs.  Bradshaw 287 

4.  A  judgment  creditor  may,  bona  fide,  indulge  his  debt- 
TOb.  xTm-98 
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or  more  than  seven  years;  and  an  entry  of  part  pay- 
ment to  the  officer,  (though  defendant  may  have  prop- 
erty sufficient  to  pay  all,)  will  keep  the  same  from  be- 
coming dormant.    NealvB.  Lamar 726 

Sec  AdmmistratorSy  ^c.  5.  Sheriff  and  Sureties^  1. 
T/rniB,  6,  7. 

JURISDICTION. 

1.  A  citizen  of  another  State,  may  be  sued  in  any  coun- 
ty where  he  may  be  found,  in  this.  Murphy  vs.  Win- 
ter (f-  Co 690 

2.  A  motion  to  set  aside  a  recovery  in  ejectment,  is  a 
suit  respecting  land,  and  must  be  tried  in  the  county 
where  the  land  lies.     Murdoch  v$,  Littk 71^ 

See  Lo%t  DeedSj  2. 

JURY. 

1.  The  mere  formation  and  expression  of  an  opinion, 
does  not  necessarily  disqualify  a  Juror.     It  should 
be  deliberate,  fixed  and  abiding.     Wright  vs.   The 
g  State 38* 

See  New  Trialy  2.     Practice  Superior  Courty  1. 

LACHES. 

1.  Long  acquiescence  by  parties  out  of  possession,  is  pro- 
ductive of  much  hardship  an4  injustice  to  others,  and 
cannot  be  excused  except  by  showing  some  actual  im- 
pediment, caused  by  the  fraud  or  concealment  of  the 

p  urty  in  possession.     Woolfolk  vs.  Beatty 520 

2.  The  party  goaVtj  o^  ^^^^  \acKt%^  ^^\^Qt  screen  his 
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title  from  the  just  Imputation  of  staleness,  merely  un- 
der the  pretence  of  an  imaginary  impediment  or  tech- 
nical disability.     Ibid. 

3.  A  former  administration  will  be  presumed  to  protect 
the  ancient  title  and  possession  of  personal  as  well  as 
real  estate.     Ibid. 

LEGACY. 

See  Devise  and  Legacy, 

LIEN. 

1.  The  sovereign  right  of  priority  of  payment  to  debts 
due  the  State,  exists  in  Georgia.  It  is  a  wholesome 
right,  and  is  approved  by  the  Courts.     Robinson  et  al, 

V8.  The  State 66 

2.  It  does  not  exist  here  with  all  the  incidents  attached 
to  the  royal  prerogative  in  England.  It  does  not 
over-ride  an  antecedent  lien  of  an  individual  creditor. 
Ibid. 

LIMITATION  OF  ACTIONS. 

1.  If,  upon  a  settlement  between  trustee  and  cestui  que 
trusty  the  former  notifies  the  latter  he  owes  him  more, 
the  Statute  of  Limitations  begins  to  run  from  that  time. 
Walker  et  aL  vs.  Wooten  et  al. 119 

2.  The  Statute  docs  not  run  in  favor  of  an  executor  de 
son  tort,  of  an  executor  de  son  tortj  where  it  would  not 
run  in  favor  of  the  deceased  person.  Dawson  vs.  Cal- 
loway   578 

8.  The  Statute  qan  be  pleaded  by  those  in  whose  favor 
it  runs,  and  their  privies,  and  by  no  others.    Ibid. 
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See  Administratorsy  ^c.  1,  6.     Q-rantBy  2.     LacJies. 

LIQUIDATED  DEMAND, 

1.  Whenever  rendered  certain  what  and  how  much  is 
due.  This  need  not  be  contemporaneous  'with  the 
agreement.     Bartee  v%,  Andrews 407 

LOAN. 

1.  Where  H  loaned  property  to  T  and  his  wife,  for  the 
life  of  the  latter,  with  the  understanding  that  at  the 
death  of  the  latter  the  same  should  be  returned  to  his 
daughter  M :  ITeldy  that  this  was  not  an  attempt  to 
vest  a  remainder  in  M  by  parol  gift,  and  that  she 
might  recover  the  property  at  the  death  of  the  wife, 
Soothe  vs.  Terrell 670 

LOST  PAPERS. 

1.  In  a  proceeding,  under  6th  section  of  Judiciary  Act, 
to  establish  a  lost  Sheriflf's  deed,  the  defendant  in/. 

fa.  is  a  necessary  party.     Turner  vs.  Joiner  et  al 368 

2.  A  lost  deed  to  land,  must  be  established  in  the  county 
where  the  land  lies.     Ibid. 

8.  The  State  should  be  a  party,  when  the  lost  papers  be- 
long to  a  State  case.     Buchanan  vs  Beekham 627 

MANSLAUGHTER. 

See  Criminal  LaWy  1. 

MANUMISSION. 

See  SlaveSy  ^c.  2. 
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MERGER 

!•  Does  not  take  place  where  the  person  holding  the 
two  estates  intends  that  it  should  not.  KnowlcH  et 
aL  V8.  Lawtan  H  al 476 

MILLDAM. 

See  Uquitt/y  6. 

MORTGAGE. 

1.  If  the  holder  of  the  c(iuity  of  redemption  takes  an  as- 
Higvment  of  the  mortgage  which  is  in  the  process  of 
foreclosure,  and  goes  on  with  the  suit  of  foreclosure, 
the  equity  of  redemption  does  not  merge,  such  not 
being  his  intention.     Kiiowles  et  aL  vs.  Latpton  et  aL  476 

2.  The  judgment  of  foreclosure  binds  not  only  the  mort- 
gagee, but  also  his  vendee,  although  the  latter  be  not 
a  party. .    Ibid. 

-].  The  purchasers  of  parts  of  mortgaged  property,  have 
not  the  right  to  compel  tho  mortgagee  to  resort,  for 
his  moncy^  first,  to  the  part  remaining  in  the  hands 
of  the  mortgagor,     IlncL 

4.  Judgment  cannot  be  rendered  on  foreclosure,  for  in- 
stjilments  not  yet  due.  Resort  must  be  had  to  Equity. 
Jones  vs.  Lawrence 277 

See  Juchjment,  2. 

NEW  TRIAL 

1.  Will  be  refused,  though  the  preponderance  of  testi- 
mony is  against  the  verdict.  It  must  be  "  decidedly 
and  sti-ongly."     Willis  vs.  Willis 18 
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2.  The  disqualification  of  a  Juror,  known  to  the  prisoner 
before  he  was  sworn,  is  no  ground  for  a  new  trial. 
Keener  vs.  The  State 194 

8.  Where  the  ground  taken  is  tampering  with  the  Jury, 
and  affidavits  are  offered  on  both  sides,  if  the  case  is 
not  made  out  against  the  Jury,  a  new  trial  will  be  re- 
fused.    Mathisvs.  The  State.... 343 

4.  Though  the  testimony  of  a  yotmg  and  inexperienced 
witnescT  be  not  free  from  discrepancies ;  yet,  if  there 
be  about  it,  as  a  whole,  such  an  air  of  truth  as  in  the 
opinion  of  the  Court  authorized  the  Jury  to  found  a 
verdict  thereon,  a  new  trial  will  not  be  granted.    Ibid, 

5.  Will  be  granted  where  the  verdict  is  strongly  and  de- 
cidedly against  the  weight  of  evidence.     Burkhalter 

V8.  WelU.: 367 

6.  It  is  the  duty  of  the  Judge  to  have  all  the  testimony, 
in  cases  of  felony,  taken  down.  The  omission  to  do 
so,  is  not  a  good  ground  for  a  new  trial.  Matcher  r«. 
TheState '".. 460 

7.  Although  it  is  loose  and  highly  irregular  for  the  Jury, 
after  being  sworn,  to  eutcr  a  retail  grocery  and  con- 
verse with  othef  perjsons;  yet,  if  it  appears  that  no 
injury  was  done  the  prisoner,  a  new  trial  will  not  be 
granted.     Burtine  vh.  TheState 634 

8.  In  trespass,  where  the  Jury  find  for  the  defendant^ 
and  it  is  conceded  that  the  plaintiff  was  entitled  to 
nominal  damages,  a  new  trial  cannot  be  avoided  by 
tendering  one  dollar  and  costs.     Jone%  v%.  The  Water 

Lot  Co 689 

See  Evidence^  8. 
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NOTICE. 

See  Constitutional  LaWy  1.  Promissory  Notes,  8.  Bail 
Boads,  1,  2. 

ORDINARY   COURTS 

1.  Are  Courts  of  general  jurisdiction  over  intestates'  es- 
tates.    Wood  and  another  vs.  Crawford 626- 

PARTIES. 

See  Lost  Papers,  1,  3. 

PARTNERS  AND  PARTNERSHIP. 

1.  Each  partner,  on  dissolution,  has  equal  rights  to 
the  assets ;  and  if  one  takes  exclusive  possession  over 
the  wishes  of  the  other,  a  f  eceiver  will  be  appointed 

by  a  Court  of  Equity.     Terrell  vs.  (}oddard 664 

2.  But  if  such  exclusive  possession  is  not  shown  by  the 
the  bill,  and  the  answer  denies  it,  a  receiver  should 
not  be  appointed.    Ibid. 

PLEADING. 

1.  In  a  case  for  words,  under  the  Act  of  1847,  the  form 
must  be  followed  without  material  variation,  so  far  as 
it  goes  ;  but  there  may  be  explanatory  allegations  or 
inuendoes,  so  as  to  state  the  cause  of  action  distinctly. 
Hawks  vs.  Patton 52 

2.  A  statutory  remedy,  in  derogfttion  of  the  Common 
Law,  must  be  strictly  pursued.    Banks  vs.  JDarden...  818 

8.  Suit  may  be  brought,  under  the  Act .  of  1847,  on  a 
note  more  than  six  years  old,  where  there  is  a  credit 


784  INDEX. 

"within  six  years  before  suit  brought,  although 
more  than  six  years  elapsed  before  the  credit  was 
entered.     Hart  et  al.  vs.  Holly  et  al 378 

4.  Every  action  is  properly  brought,  in  this  State,  re- 
gardless of  its  form  or  name,  which  sets  forth  plainly, 
fully  and  distinctly,  the  plaintiff's  cause  of  action. 
McNabb  vs.  Lackhart  k   Thomas 495 

6.  Rules,  as  to  when  administrator,  &c.  must  make  pro- 
fert  of  letters,  and  when  defendant  must  plead  ne 
unqueSj  ^c.  The  Macon  ^  W.  IL  R.  Co.  vs.  Davis^ 
admW 679 

See  Amendmentj  1.    Assumpsit^  1,  2.     Contracts^  1,  2,  3. 
Deceity  1,  2.     Bail  Boadsj  1,  2.     Trespass^  1. 

POSSESSORY  WARRANT. 

1.  A  promissory  note  is  personal  property,  within  the 
meaning  and  terms  of  the  Act  of  1821.  Coursey 
vs.  OuHis :. 237 

See  Certiorari^  1. 

PRACTICE   SUPERIOR    COURT. 

1,  The  Jury  are  not  entitled  to  have  in  their  room  a 
plat,  some  of  the  lines  of  which  arc  in  evidence,  and 

the  others  rejected.     Way  vs.  Arnold 181 

2.  Much  latitude  must  be  allowed  to  the  Courts,  as  to 
the  mode  of  conducting  business.  Thus,  in  the  admis- 
sion of  testimony,  the  Court  in  a  proper  case  may  re- 
quire the  party  to  commence  at  such  a  part  as  may 
render  other  testimony  admissible.  Hatcher  vs.  The 
State 460^ 

8.  When  there  is  a  conflict  of  testimony,  Counsel,  in- 
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concloBion,  will  not  be  stopped  bj  the  Court  because 
he  represents  what  his  witness  stated  as  proven.     1  bid. 

4.  Great  latitude  is  allowed  to  Counsel  in  forensic  dis- 
cussion ;  and  liberty  of  speech  must  not  be  too  much 
abridged.     McNabb  v%.  Lockhart  and  Thomas 495 

5.  Where  the  Court  orders  a  writ  of  certiorari  to  issue, 
and  without  fault  of  the  plaintiff  or  his  Counsel,  it 
is  not  issued,  the  case  should  not  be  dismissed  on 
that  account.     Hopkins,  Allen  ^  Co.  vs.  Suddeth  et  al.  518 

6.  It  is  the  right^and  duty  of  the  Judge  to  revise  and 
correct  the  brief  of  the  testimony,  in  all  cases  where 
it  is  required  to  be  taken  down.  Burtine  vs.  The 
State 584 

7.  It  is  too  late,  when  the  cause  is  submitted  to  the  Jury 
on  the  appeal,  to  demur  for  mere  formal  objections. 
JDtirand  vs.  Qrimes 69S 

8.  When  Counsel  have  omitted  to  read  to  the  Jury  a 
fi.  fa»  and  affidavit  of  illegality,  they  should  be  per- 
mitted   to   do   so  at    any    time.       Wadsworth    vs. 
Thomas,   admr 70» 

See  Banks,  ^c.  10.      Evidence,  16,    20.     Judgments^  3, 
Sheriff,   2,  8,  4. 


PRINCIPAL  AND  AGENT. 


See  Bail,  2. 


PRINCIPAL  AND  SURETY. 

See  Administrators^  ^c.  8,  4.    Sheriff  an4  Sureties,  1. 
vob.xvm-99 
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PROMISSORY  NOTES. 

1.  If  A's  title  to  negotiable  paper  be  good,  and  he  trans- 
fers to  B,  a  demand  by  A  or  his  agent  will  enure  to 
tbe  benefit  of  B.     Banks  vs.  Darden 318 

2.  Parol  evidence  is  admissible  to  show  that  the  payee 
is  fraudulently  enforoing  the  note  against  the  maker, 
after  the  consideration  has  failed.     Smith  and  another 

V9.  Brooks 440 

3.  Notes  payable  at  bank  agencies  are  bankable  paper, 
in  contemplation  of  the  Act  of  1826 ;  and  notice  must 
be  given  to  indorsers  to  charge  them.  Butler  vs.  The 
Mar.  ^'  F.  Ins.  Bank 517 

See  Oamishment.    Possessory  Wan-ant. 

RAIL  ROADS. 

1.  The  fifteen  days  specified  in  the  Act  of  1853-'4,  de- 
fining the  liability  of  rail  road  companies,  &;c.  yrithin 
which  notice  is  to  be  given  or  suit  brought  for  the  in- 
jury complained  of,  applies  exclusively  to  cases  where 
the  demand  is  under  thirty  dollars.  Jones  vs.  The 
OevtralR.  R.  ^' Co 247 

2.  The  notice  to  be  given  under  this  Act,  must  be  in  the 
name  and  by  the  authority  of  the  party  aggrieved : 
and  a  declaration  in  the  usual  form,  with  process  at- 
tached by  the  Clerk  and  served  by  the  Sheriff,  will 
not  be  deemed  a  sufQcient  compliance  with  the  Act. 
Ibid. 

3.  Rule  as  to  diligence  to  be  used  by  R.  R.  Cos.  in  pass- 
ing crossings,  and  when  negligence  of  the  other  par- 
ty excuses  them.     The  Macon  jf*  Western  B.  B.  Qo. 

vs.  Davisj  admr 679* 
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RECEIVER. 

See  Partner,  1. 

REiMAINDER. 

See  Loan,  1. 

RESIDENCE, 

See  Guardian  and  Ward,  1. 

RETAIL  LICENSE. 

Sec  CanBtitut tonal  Late,  8. 

RIPARIAN  RIGHTS. 

1.  Every  riparian  proprietor  above  the  ebb  and  flow 
of  tide  water,  is  entitled  to  the  land  covered  by  the 
water,  to  the  middle  thread  of  the  river.  On  the 
Chattahoochee,  this  extends  to  the  boundary  of  the 
State  on  tlie  western  bank.  Jone%  vs.  Tlie  Water 
Lot  Co 689 

SET-OFF. 

1.  An  Attorney  ruled  for  money  collected  for  the  Cen- 
tral Bank,  may  set  off  fees  due  to  him  by  the  State. 
Powers  cs.  The  Central  Bank 658 

SHERIFF  AND  SURETIES. 

f 

1.  A  judgment  is  recovered  against  the  Sheriff  and  his 
sureties.  lie  alone  appcab,  and  on  the  final  trial  ob- 
tains a  verdict  in  his  favor:  Held,  that  the  first  judg- 
ment cannot  be  enforced  against  the  sureties.  Beall 
et  aL  V8.  Cochrauj  admW • 88 


788  INDEX. 

2.  It  Is  too  late,  after  judgment  upon  an  issue  joined,  for 
the  Sheriff  to  complain  of  the  uncertainty  of  the  rule 
nisi  taken  against  him.  Brannon  v%.  The  Central 
Bank 361 

3.  It  is  usual  to  call  on  the  Sheriff  first  to  give  an  ac- 
count of  his  action,  and  then  to  move  for  him  to  show 
caus3  why  he  should  not  bo  attached  for  contempt ; 
still,  if  both  be  combined  in  the  same  rule,  it  will  not 
be  sot  aside  as  erroneous.     1  bicU 

4.  A  rule  niii  vs.  Sheriff,  omitted  to  be  entered  on  the 
minutes,  may  be  entered  nunc  pro  tunc.     Ibid. 

5.  A  rule  will  not  be  made  absolute  against  the  Sheriff 
for  failing  to  levy,  unless  the  movant  shows  that  he 

has  been  injured  by  the  failure.     Onrrell  vs.  F/nllijiH  #469 

SHERIFF'S  SALE. 
See  Equity^  7. 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

1.  For  the  definition  of  offences  committed  by  slaves  and 
free  persons  of  color,  recourse  must  be  had  to  the 
Penal  Code  of  1853,  and  not  to  the  Criminal  Code  of 

the  Common  Law.      William  {a  slave)  vs.  The  State..  356 

2.  If  one,  without  any  contract  of  employment,  puts  an- 
other's slave  to  a  hazardous  service,  in  which  his  life 
is  lost,  he  is  responsible  for  his  value,  with  interest. 
Collier  vs.  Lyons 648 

3.  It  is  lawful  to  hunt  runaway  slaves  with  dogs,  pro\'i- 
ded  it  be  done  with  duo  caution  and  circumspection. 
Moran  vs.  Davis 722 
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4.  B,  by  his  will,  directed  that  land  should  be  purchas- 
ed in  Indiana  or  Illinois,  and  that  his  executors  re- 
.iHove  all  of  his  negi'oes  to  said  land.  IIo  also  provi- 
'  Jed  for  an  outfit  of  farming  utensils,  &c.  for  the  ne- 
groes :  Hddy  that  .as  the  directions  could  not  be  liter- 
ally carried  out,  (Indiauna  and  Illinois  both  prohibit- 
ing the  introduction  of  free  negroes,)  the  will  could 
not  be  carried  out  tjy  j)r^»y  and  that  testator  died  in- 
testate, as  to  the  negroes.  Adams^  guar.  vs.  BasSy 
rrt 130 

i).  A  bequest,  as  folluws  :  "  As  manumission  is  forbidden 
by  the  laws  of  this  State,  (which  I  coAld  have  wished 
otherwise,)  I  bequeath  to  W  E  M,  my  faithful  ser- 
vants, C  and  S,  to  him  and  his  executors  forever,  in 
fee,  with  the  very  urgent  request  that  he  and  they 
will  treat  said  negroes  kindly  and  affectionately,  and 
watch  over  and  protect  them,  finding 'them  a  comfort- 
able home  and  allowing  them  as  many  i>rivileges  and 
liberties  as  the  laws  of  the  State  will  permit  negro 
slaves  to  possess  or  enjoy  :"  Ifeldy  that  this  is  not  in 
conflict  with  our  laws  ag}unet  manumission.  Harden 
rt  aL  vH.  Mmufhauiy  vx  r lO'J 

See  Devise  and  Legaeij^  0.     Equity  PraHi';Cj  2. 

STATUTES. 
Sec  Wills,  1. 

SURPRISE 

3.  Is  a  good  gromid  for  sotting  aside  an  order  of  the 
Court  founded  in  mistake.      Winter  vs.   The  State,..  275 

SURETIES. 
See  Principal  and  Surety. 
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TAX  AND  TAX  COLLECTORS. 

1.  A  county  tax  -cannot  be  levied  without  the  prior  re- 
commendation of  the  Grand  Jury.  And  a  bond  given 
by  the  Collector,  for  the  due  collection  of  a  tax  not 
thus  levied,  is  void.     Mef/noldf  et  al.  vs.  Lofton  H  al.     47 

TRESPASS. 

^'  1.  In  an  action  of  trespass,  the  defendant  may  claim  the 

locus  in  quo  to  bo  his  freehold,  or  the  freehold  of  a 

■k  third  person,  by  whose  authority  he  entered.     Jones 

vs.  The  Water  Lot  Co 539 

Sec  Neic  Trial,  8. 

TRUSTS  AND  TRUSTEES. 

1.  In  settling  the  accounts  of  trustees,  simple  interest  is 
the  rule — compound  interest  the  exception.  Hani' 
ilton  Vit.  Jteeye,  adm'r 8 

2.  Merc  negligence  will  not  justify  rests.  Tlierc  must 
be  corruption  or  gross  delinquency.     Ibid. 

3.  The  Act  of  l>>o4,  to  extend  tho  provisions  of  the  5th 
section  of  the  Act  of  18th  February,  1799,  to  trus- 
tees and  their  estates,  gives  a  remedy  against  the 
executors  and  administrators  of  trustees,  but  none 
against  the  trustees  themselves.  Hampton  vs.  Hamp- 
ton   513 

Sec  Limitation  of  ActionSy  1. 

VERDICT. 

See  Orimin^il  Law,  4. 
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WAIVER. 
See  SheHffy  2. 

WIFE'S  EQUITY, 
See  Husband  and  Wifcy  2. 

'  WILLS. 

1.  The  Act  of  1852,  requiring  three  vitneases  to  wills 
of  personalty,  applies  to  wills  made  before  that  time, 
where  the  testator  dies  subsequently.  Sutton  vs.  Che- 
nault 1 

2.  By  the  words  credible  witnesses,  in  the  Statute  of 
frauds,  competent  witnesses  is  meant.  The  will  may 
be  set  up  though  the  witnesses  swear  to  the  incapacity 

of  testator.    Sail  vs.  Ball 40 

8.  Where  the  witnesses  swear  to  the  attestation  in  the 
actual  presence  of  testator,  this  is  sufficient  proof  of 
mental  presence,  unless  controverted  by  definite  evi- 
dence.   Ibid. 

4.  A  testator  has  testamentary  capacity  though  in  a 
sinking  and  dying  state,  if,  when  his  attention  is 
aroused  to  the  making  of  his  will,  his  mind  acts  defi- 
nitely and  with  discriminating  judgment.     Ibid. 

5.  A  will  attested  by  three  persons,  one  of  whom  signs 
the  name  of  another  at  his  request :  ITeldj  insufficient. 
Morton  and  another  vs.  Johnson  et  ux •  896 

6.  A  will  without  witnesses  being  void,  the  judgment  of 
the  Ordinary  admitting  it  to  probate,  is  a  nullity,  and 
may  be  set  aside  at  any  time,  upon  motion.     Hooks 

vs.  Stamper 471 
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^  ^  7.  Where  a  widow  applies  for  letters  of  administration,. 

N  which  is  resisted  and  a  will  proven  in .  solemn  form  : 

*: :  Heldy  that  the  widow  cannot  subsequently  set  aside 
the  probate,  on  the  ground  that  she  was  not  21  years 
ofage.     Coaho7i  vs.  Tooke 742' 

WITNESSES. 

1.  The  regular  mode  of  examining  into  general  charac- 
ter, is  to  inquire  of  the  witnesses  whether  they  have 
the  means  of  knowing  the  former  witness'  general 
character ;  and  whether^  from  that  knowledge,  they 
would  believe  him  on  his  oath.     Stoken  vs.  The  State.       7 

2.  A  witness  cannot  disqualify  'himself  by  subsequent 
voluntary  creation  of  an  interest,  wantonly  or  fraudu- 
lently.    Way  vs.  Arnold 181 

3.  The  pendency  of  a  suit  cannot  prevent  third  persons 
from  transacting  business,  bona  fidej  with  one  of  the 
parties ;  and  if  an  interest,  in  the  event  of  the  suit,  is 
thereby  acquired,  the  person  thus  becomes  an  incoui- 

ipetent  witness.     Ibid. 
4.  Where  a  person  is  called  as  an  original  witness  to 

K ..  some  transaction  or  agreement  between  the  parties,  in 

whose  testimony  they  both  have  a  common  interest,  it 
is  not  ib  the  power  of  the  witness  or  of  either  party  to 

'/^  deprive  the  other  of  his  testimony,  by  the  creation  of 

a  subsequent  interest,  though  not  done  with  that  \iew : 
Aliterj  where  the  witness  was  not  the  agent  of  both 
parties  nor  an  original  witness  to  an  agreement. 
Ibid. 


i 


when  witnesses.    Wooten  ^  Co.  vs.  Nail 609 

>  Davis  ^  MizeU  vt.  Stttitftrtt  280^ 

y  See  Oriminal  Law^  18.    Evidmet^  11. 


